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BRIEF  FOR  APPELLEE,  DISTRICT  OF  COLUMBIA 


STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  an  order  passed  by  the  District 
Court  of  the  United  States  for  the  District  of  Columbia,  on 
July  3,  1937  (R.  74)  in  Central  Hanover  Bank  and  Trust  Co,, 
et  al.,  V.  Wardman  Real  Estate  Properties,  Inc.,  Equity  No. 
53,117,  and  Randolph  P.  Compton  v.  Wardman  Real  Estate 
Properties,  Inc.,  Equity  No.  53,180,  consolidated  for  trial. 
The  aforesaid  order  severally  overruled  exceptions  of  appel¬ 
lants  to  reports  of  the  auditor  as  Special  Master,  filed  April 
9,  1936  (R.  7)  and  March  6,  1937  (R.  72)  in  said  causes,  and 
confirmed  and  approved  said  reports. 

The  order  appealed  from  in  effect  allowed  appellee,  the 
District  of  Columbia,  its  claim  against  Wardman  Real  Estate 
Properties,  Inc.,  for  tangible  and  intangible  personal  property 
taxes  in  the  base  amount  of  $52,956.20  (R.  40)  with  penalties 
thereon  in  addition  to  and  as  a  part  of  said  taxes,  at  the  rate 
of  one  per  centum  per  month  for  the  period  of  delinquency, 
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This  is  an  appeal  from  an  order  passed  by  the  District 
Court  of  the  United  States  for  the  District  of  Columbia,  on 
July  3,  1937  (R.  74)  in  Central  Hanover  Bank  and  Trust  Co., 
et  al.,  V.  Wardman  Real  Estate  Properties,  Inc.,  Equity  No. 
53,117,  and  Randolph  P.  Compton  v.  Wardman  Real  Estate 
Properties,  Inc.,  Equity  No.  53,180,  consolidated  for  trial. 
The  aforesaid  order  severally  overruled  exceptions  of  appel¬ 
lants  to  reports  of  the  auditor  as  Special  Master,  filed  April 
9,  1936  (R.  7)  and  March  6,  1937  (R.  72)  in  said  causes,  and 
confirmed  and  approved  said  reports. 

The  order  appealed  from  in  effect  allowed  appellee,  the 
District  of  Columbia,  its  claim  against  Wardman  Real  Estate 
Properties,  Inc.,  for  tangible  and  intangible  personal  property 
taxes  in  the  base  amount  of  $52,956.20  (R.  40)  with  penalties 
thereon  in  addition  to  and  as  a  part  of  said  taxes,  at  the  rate 
of  one  per  centum  per  month  for  the  period  of  delinquency, 
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which  penalties  were  calculated  to  be  $39,516.53  in  February, 
1937,  and  if  payment  of  said  base  taxes  with  penalties  so  cal¬ 
culated  were  deferred  beyond  February,  1937,  an  additional 
sum  of  $529.56  for  each  month  thereafter  until  paid,  said  sum 
being  the  statutory  penalty  of  one  per  centum  per  month  dur¬ 
ing  delinquency  (R.  70).  The  Special  Master  reported  that 
the  claim  of  the  District  of  Columbia  for  base  taxes  together 
with  statutory  penalties  thereon  should  be  given  priority  in 
the  payment  of  claims  against  Wardman  Real  Estate  Proper¬ 
ties,  Inc.  (R.  40-41,  70). 

Appellant,  Washington  Properties,  Inc.,  is  the  principal 
creditor  in  the  above  mentioned  equity  causes. 

On  July  14,  1931,  Joseph  P.  Tumulty  and  Julius  I.  Peyser, 
appellants,  and  Thomas  D.  Carson,  since  resigned,  were  ap¬ 
pointed  receivers  in  Equity  Xo.  53,117,  and  on  July  24,  1931, 
the  receivership  was  extended  to  include  the  unmortgaged 
assets  of  defendant  corporation  in  Equity  Xo.  53,180  (R.  80). 
The  proceeds  of  the  sale  of  the  unmortgaged  assets  of  de¬ 
fendant  corporation,  in  the  approximate  amount  of  $200,000 
are  in  the  custody  of  appellant  receivers  pending  determina¬ 
tion  of  proper  claimants  thereto.  (R.  80.) 

In  the  brief  of  Washington  Properties,  Inc.,  (p.  4)  under 
the  heading  ^‘Statement”  and  sub-heading  “The  Proceedings 
Below,”  appears  the  statement  “on  September  20,  1933,  by 
leave  of  court,  the  appellee  filed  an  amended  proof  of  claim 
in  the  sum  of  $52,956.20,  without  mention  of  penalties  for 
delay  in  payment  (R.  8,  53).”  The  report  of  the  Special 
Master  (R.  53)  in  his  “Findings  of  Fact”  shows  that  penalties 
were  claimed  for  delinquency  as  provided  by  law,  but  the 
amounts  thereof,  were  not  filled  in  on  the  bills  attached  to  the 
proof  of  claim.  The  statute  provides  for  penalties  of  one  per 
centum  per  month  until  paid,  hence  no  calculation  of  penal¬ 
ties  could  have  been  made  until  determination  had  been  made 
of  the  month  and  year  when  payment  would  be  made. 

On  Xovember  7,  1933,  appellee  filed  an  amended  petition 
and  motion  for  leave  to  file  a  further  amended  proof  of  claim 
(R.  53,  55)  for  tangible  and  intangible  personal  property  taxes 
due  appellee  by  the  Wardman  Real  Estate  Properties,  Inc., 
and  the  Receivers,  in  the  amount  of  $52,956.20,  together  with 
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penalties  thereon  until  paid,  according  to  the  statute  in  such 
case  made  and  provided. 

On  this  petition  and  motion,  which  were  referred  to  the 
Special  Master  (R.  55,  56),  the  Special  Master  found  that  the 
appellee's  motion  should  be  granted;  that  its  claim  for  the 
taxes  in  the  sum  of  $52,956.20  should  be  allowed  and  given 
priority  in  payment  (R.  40,  41).  No  mention  whatsoever  was 
made  in  that  report  of  the  claim  for  penalties. 

Exceptions  to  this  report  were  filed  by  the  Receivers  (R. 
41);  Washington  Properties,  Inc.  (R.  42)  and  by  appellee 
(R.  46)  the  exception  of  appellee  being  based  upon  the  ground 
that  the  Special  Master  had  inadvertently  omitted  considera¬ 
tion  of  appellee's  claim  for  penalties. 

After  hearing  these  exceptions,  the  court  (R.  50)  referred 
the  claim  for  penalties  on  appellee's  taxes  to  the  Special  Mas¬ 
ter  who  allowed  the  penalties  as  claimed,  which  were  calcu¬ 
lated  as  of  February,  1937,  to  be  $39,516.53,  in  addition  to  the 
base  taxes  theretofore  allow^ed  in  the  amount  of  $52,956.20,. 
plus  one  per  centum  of  the  latter  amount  or  $529.56  for  each 
month  these  amounts  remained  unpaid,  with  priority  in  pay¬ 
ment,  for  the  penalties  as  well  as  the  base  taxes  (R.  70). 

Appellants,  Washington  Properties,  Inc.,  and  the  Receivers 
lierein,  filed  exceptions  to  the  last  mentioned  report  of  the 
Special  Master,  which  exceptions,  together  with  those  there¬ 
tofore  filed  by  appellants  to  the  earlier  report  of  the  Special 
Master  on  appellee's  tax  claim,  were  severally  overruled  and 
both  of  the  aforesaid  reports  were  confirmed  and  approved  as 
hereinbefore  appears. 

From  the  aforesaid  order  of  confirmation  appellants  ap¬ 
pealed. 

ARGUMENT 

Before  proceeding  to  a  discussion  of  the  several  contentions 
made  by  appellants,  the  court's  attention  is  invited  to  a  well 
settled  doctrine  which,  it  is  submitted  by  this  appellee,  pre¬ 
cluded  appellants  in  the  court  below,  and  denies  them  the 
right  in  this  court  to  question  the  assessments  here  involved. 


4 


1.  Collateral  Attack  on  Tax  Assessments. 

The  doctrine  that  tax  assessments  must  be  attacked  through 
the  machinery  provided  by  the  statute  and  are  not  subject  to 
collateral  attack  was  recognized  by  the  Special  Master  in  his 
report  (R.  36,  37).  And  the  point  was  urged  by  appellee  in 
argument  and  brief  in  the  Court  below  in  opposing  appellants’ 
exceptions  to  the  Special  Master’s  report. 

The  machinery  provided  by  our  statutes  for  the  relief  of 
persons  believing  their  property  improperly  assessed  is  pro¬ 
vided  in  the  Act  of  July  1,  1902,  32  Stat.  620  C.  1352,  Sec.  6, 
par.  11  as  amended.  That  act  provides  for  appeals  to  a  Board 
of  Personal  Tax  Appeals  and  is  similar  in  its  provisions  to 
section  769  of  the  Code  of  1929  hereinafter  quoted,  but  where¬ 
as  this  code  section  limits  the  time  for  such  appeals  to  thirty 
days  from  notice  of  the  assessment,  the  act  of  1902  contained 
no  limitation  of  time  within  which  appeals  from  assessments 
might  be  made,  other  than  in  instances  where  property  sub¬ 
ject  to  taxation  had  been  omitted  from  assemment.  The 
amending  act  of  April  28,  1904,  33  Stat.  563,  C.  1815,  Sec.  1, 
did  not  alter  the  Act  of  1902  in  this  respect.  However  in  the 
Act  of  July  3,  1926,  44  Stat.  834,  C.  759,  Sec.  7,  amending  the 
Act  of  1902.  the  following  provision  occurs,  it  being  the  entire 
text  of  the  section : 

‘‘Sec.  7.  That  hereafter  the  board  of  personal  tax 
appeals  for  the  District  of  Columbia  shall  convene  on 
the  first  Monday  of  July  of  each  year  and  shall  con¬ 
tinue  in  session  to  and  including  the  first  Monday  of 
December  of  each  year,  or  until  such  hearings  are  com¬ 
pleted.  All  appeals  to  said  board  shall  be  made  within 
thirty  days  after  notice  of  fixing  an  assessment.” 

Subsequently  the  Act  of  February  18,  1929,  45  Stat.  1228, 
was  passed  amending  sections  2,  5,  6  and  7  of  the  Act  of  1926. 
although  it  will  be  noted  in  the  quoted  section  next  below’  that 
reference  to  the  provision  intended  to  be  amended  is  erron¬ 
eously  made  as  “Section  7  of  the  said  Act  of  1902.”  Section 
7  of  the  Act  of  1902  provides  for  the  issuance  of  licenses  for 
certain  occupations  and  businesses.  Obviously,  and  it  is  so 
admitted  by  appellant,  Washington  Properties,  Inc..  (Brief 
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p.  30)  that  the  intent  was  to  amend  the  Act  of  1926.  The 
amendment  appears  in  the  Statutes  at  Large  (45  Stat.  1228) 
as  follows: 

^‘Sec.  7.  Section  7  of  the  said  Act  of  1902  is  hereby 
amended  to  read  as  follows:  That  the  Board  of  Per¬ 
sonal  Tax  Appeals  shall  meet  on  the  first  Monday  of 
September  of  each  year  and  continue  in  session  until 
the  first  Monday  in  March  of  the  following  year,  or 
until  such  time  as  their  work  shall  have  been  com¬ 
pleted.’  ” 

The  language  of  the  amendment,  i.e.,  ^'Section  7  of  said 
Act  *  *  *  is  hereby  amended  to  read  as  follows:”  clearly 
indicates  the  legislative  intent  that  the  new  section  be  a  sub¬ 
stitute  for  the  whole  of  the  section  thereby  amended.  And 
this  view  is  strengthened  by  the  fact  that  the  provision  limit¬ 
ing  the  time  for  appeal  to  the  Board  of  Personal  Tax  Appeals 
is  short  and  its  inclusion  in  the  new  section,  if  that  were  the 
intent,  would  not  have  materially  lengthened  the  amendment. 
Furthermore  if  consistency  were  considered  in  drafting  the 
amendment,  it  may  readily  be  assumed  that  those  responsible 
for  its  enactment  realized  that  the  omitted  limitation  of 
“thirty  days  after  notice  of  fixing  an  assessment”  could  have 
no  application  to  assessments  made  when  no  return  had  been 
filed  by  a  property  owner,  for  in  such  cases  the  statute  does 
not  provide  for  personal  notice  to  the  taxpayer  of  such  assess¬ 
ment. 

In  view  of  the  premises  appellee  contends  that  in  the  quo¬ 
tation  belovr  of  Code  Section  769,  which  for  convenience  is 
here  set  forth,  the  provision  limiting  the  time  for  appeals  to 
the  Board  of  Personal  Tax  Appeals,  which  is  included  within 
brackets,  has  been  repealed  and  should  be  so  considered.  The 
point  just  discussed  has  no  particular  bearing  upon  the  doc¬ 
trine  of  conclusiveness  of  assessments  and  the  necessity  for 
attacking  them  directly  rather  than  collaterally,  but  the  fore¬ 
going  digression  from  the  discussion  of  appellee’s  first  con¬ 
tention  seemed  necessary  in  the  interest  of  accuracy,  and  to 
permit  of  the  quotation  of  the  Code  Section  following,  without 
acquiescing  in  the  particular  provision  the  present  effective¬ 
ness  of  which  appellee  questions. 
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Section  769,  Title  20,  Code  (1929)  reads  as  follows: 

“The  board  of  assistant  assessors  hereinbefore  pro¬ 
vided  for,  with  the  assessor  of  the  District  of  Columbia 
as  chairman,  shall  compose  a  board  of  personal  tax 
appeals,  and  as  such  board  of  personal  tax  appeals  shall 
convene  in  a  room,  to  be  provided  therefor  by  the  said 
assessor,  on  the  first  Monday  of  September  each  year 
and  shall  continue  in  session  to  and  including  the  first 
Monday  of  March  of  the  following  year,  or  until  such 
time  as  their  work  shall  have  been  completed,  and  pub¬ 
lic  notice  of  the  time  and  place  of  such  meeting  shall 
be  given  by  advertisement  for  tw’o  consecutive  secular 
days  in  tw’o  daily  new’spapers  published  in  the  District 
of  Columbia.  [All  appeals  to  said  board  shall  be  made 
within  thirty  days  after  notice  of  fixing  an  assessment.] 
It  shall  be  the  duty  of  the  board  of  personal  tax  appeals 
to  hear  all  appeals  made  by  any  person  or  persons 
against  the  assessments  made  by  the  board  of  personal 
tax  appraisers  and  to  impartially  equalize  the  value  of 
said  personal  property  as  a  basis  for  assessment.  Any 
four  members  of  the  ^id  board  shall  constitute  a 
quorum  for  business,  and  in  the  absence  of  the  assessor 
a  temporary  chairman  shall  be  selected.  They  shall  be 
empowered  to  diminish  or  increase  such  assessments  as 
they  may  believe  to  have  been  returned  at  other  than 
their  true  value  to  such  amount  as,  in  their  opinion, 
may  be  the  value  thereof,  and  the  action  of  said  board 
in  such  cases  shall  be  final.  Said  board  of  assistant 
assessors  shall  also  perform  such  other  official  duties 
as  may  be  required  of  them  by  the  assessor  of  the  Dis¬ 
trict  of  Columbia:  Provided,  That  in  case  the  per¬ 
sonal  tax  appraisers  shall  fail  to  complete  any  of  the 
duties  in  this  section  to  be  by  them  performed  within 
the  time  provided  therefor  the  taxation  provided  by 
this  section  shall  not  bv  reason  thereof  be  invalid :  but 

^  7 

such  appraisers  shall  proceed  with  all  reasonable  dili¬ 
gence  to  complete  such  duties,  and  their  acts  shall  be 

valid  as  if  performed  wdthin  the  time  fixed  therefor. 

*  ♦  ♦  *  ♦ 

(July  1,  1902,  32  Stat.  620,  c.  1352,  sec.  6,  par.  11 ;  Apr. 
28,  1904,  33  Stat.  563,  c.  1815,  sec.  1 ;  July  3,  1926.  44 
Stat.  ^4,  c.  759,  sec.  7 ;  Feb.  18,  1929,  45  Stat.  1228,  c. 
259,  sec.  l.y 

The  Wardman  Real  Estate  Properties,  Inc.,  owmers  of  the 
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personal  property  here  involved,  failed  to  make  personal  prop¬ 
erty  returns  and  taxes  were  thereupon  assessed  based  upon 
assessments  made  by  the  assessors  under  section  753,  Title  20, 
Code  of  1929  (R.  88,  89).  It  is  not  disputed  by  appellee  that 
these  assessments  were  originally  identified  by  names  of  hotels 
and  apartment  houses  owned  by  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  as  shown  in  the  Special  Master’s  report  (R.  8,  9) 
and  that  the  tax  records  were  subsequently  completed  by  add¬ 
ing  the  name  Wardman  Real  Estate  Properties,  Inc.,  as  shown 
by  schedules  of  taxes  incorporated  in  the  Special  Master’s 
report  (R.  13).  This  addition  was  directed  by  order  of  the 
Board  of  Personal  Tax  Appraisers  (R.  87)  anud  its  effect  was 
not  as  contended  by  appellants,  to  make  assessments  of 
omitted  property  w’here  no  assessments  of  such  property  had 
theretofore  existed,  but  rather,  further  to  identify  tax  levies 
which  had  been  placed  upon  the  tax  records  in  each  of  the 
years  covered  by  appellee’s  claim  and  for  which  no  return  had 
been  made  by  the  property  owners.  (R.  88,  89.) 

It  is  nowhere  in  the  testimony  denied  that  Wardman  Real 
Estate  Properties,  Inc.,  was  the  owner  of  the  personal  property 
upon  which  the  taxes  here  claimed  were  levied.  There  is  no 
denial  by  anyone  on  its  behalf  of  receipt  of  notices  sent  by 
mail  directed  to  addresses  where  the  property  taxed  was  lo¬ 
cated  (R.  82,  88),  these  notices  being  customarily  sent  al¬ 
though  the  statute  requires  no  personal  notice  when  assess¬ 
ments  are  made  because  no  return  has  been  filed. 

As  will  hereinafter  appear  in  the  citations  of  authorities, 
personal  notice  is  not  necessary  to  satisfy  the  requirement  of 
due  process  of  law  if  the  statute  provides  opportunity ;  to  be 
heard  and  to  protest  the  assessment  before  an  appeal  board 
or  other  reviewing  authority,  the  time  and  place  of  meeting 
of  such  board  or  reviewing  authority  being  incorporated  in  the 
statute.  In  the  present  case  there  is  no  testimony  indicating 
that  any  attempt  to  seek  such  an  appeal  or  review  was  ever 
made,  although  the  statute  here  in  force,  makes  provision  for 
the  time  and  place  of  meeting  of  the  Board  of  Personal  Tax 
Appeals.  It  may  be  assumed  therefore  that  no  appeal  was  in 
fact  ever  attempted. 

Furthermore,  and  touching  the  contention  of  appellants 
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that  failure  of  the  assessments  to  bear  the  name  Wardman 
Real  Estate  Properties,  Inc.,  until  after  September,  1933, 
renders  such  assessments  invalid,  authorities  hereinafter 
quoted  support  the  rule  that  unless  the  owner  is  misled 
thereby,  such  an  irregularity  does  not  make  the  assessment 
invalid.  And  no  testimony  is  before  the  Court  showing  any 
enquiry  by  the  assessed  company  as  to  taxes  which  the  statute 
required  to  be  levied,  and  w’hich  taxes  the  company  knew’  had 
not  been  paid. 

The  testimony  does  show’  by  the  only  w’itness,  Thomas  D. 
Carson,  called  by  either  Washington  Properties,  Inc.,  or  the 
Receivers,  in  connection  with  appellee’s  claim  for  taxes,  that 
Wardman  Real  Estate  Properties,  Inc.,  acquired  title  and 
possession  of  Wardman  Park  Hotel,  Carlton  Hotel,  2700  Con¬ 
necticut  Avenue,  Boulevard  Apartments,  Chastleton  Hotel, 
Cathedral  Mansions  and  Stoneleigh  Court  Apartments,  on 
October  2,  1928  and  operated  these  properties  from  that  date 
to  July  15,  1929,  after  w’hich  date  and  w’ith  the  exception  of 
the  period  March  1,  1931  to  July  14,  1931,  w’hen  the  Receivers 
w’ere  appointed,  these  premises  w’ere  leased  to  various  oper¬ 
ating  and  management  companies  (R.  81,  82).  There  is  no 
denial  in  the  testimony  of  this  w’itness  as  to  the  ownership, 
amount  or  value  of  the  personal  property,  here  taxed,  of 
Wardman  Real  Estate  Properties,  Inc.,  in  or  about  these 
premises  or  otherw’ise  possessed  in  connection  with  such  own¬ 
ership. 

This  W’itness  as  the  Special  Master’s  report  shows  (R.  40) 
had  been  the  president  of  Wardman  Real  Estate  Properties, 
Inc.,  up  to  July  14,  1931  and  on  that  date  w’as  appointed  one 
of  the  Receivers  herein. 

In  the  circumstances  showm  above  and  upon  the  w’hole 
record,  it  is  the  contention  of  appellee  that  having  failed  to 
adopt  the  course  provided  by  the  statute  for  relief  from  the 
present  assessments,  appellants  w’ere  not  entitled  to  seek  re¬ 
dress  in  the  Court  below’  and  for  the  eame  reason  are  estopped 
to  ask  relief  at  the  hands  of  this  Court. 

In  support  of  the  foregoing,  may  be  cited  Stanley  v.  Super¬ 
visors  of  Albany,  121  U.  S.  550,  wherein  Mr.  Justice  Field  in 
delivering  the  opinion  of  the  Court,  declared: 
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'‘In  nearly  all  the  states,  probably  in  all  of  them, 
provision  is  made  by  law  for  the  correction  of  errors 
and  irregularities  of  assessors  in  the  assessment^  of  prop¬ 
erty  for  the  purpose  of  taxation.  This  is  generally 
through  boards  of  revision  or  equalization,  as  they  are 
often  termed,  with  sometimes  a  right  of  apoeal  from 
their  decision  to  the  courts  of  law.  They  j  re  estab¬ 
lished  to  carry  into  effect  the  general  rule  o  equality 
and  uniformity  of  taxation  required  by  constitutional 
or  statutory  provisions.  Absolute  equality  and  uni¬ 
formity  are  seldom,  if  ever,  attainable.  The  diversity 
of  human  judgments,  and  the  uncertainty  attending 
all  human  evidence,  preclude  the  possibility  of  this  at¬ 
tainment.  Intelligent  men  fliffer  as  to  the  value  of 
even  the  most  common  objects  before  them — k)f  ani¬ 
mals,  houses,  and  lands  in  constant  use.  The  most  that 
can  be  expected  from  wise  legislation  is  an  approxima¬ 
tion  to  this  desirable  end;  and  the  requirement  of 
equality  and  uniformity  found  in  the  constitutions  of 
some  states  is  complied  with,  when  designed  and  mani¬ 
fest  departures  from  the  rule  are  avoided.  To  these 
boards  of  revision,  by  whatever  name  they  may  be 
called,  the  citizen  must  apply  for  relief  against  exces¬ 
sive  and  irregular  taxation,  where  the  assessing  officers 
had  jurisdiction  to  assess  the  property.  Their  action 
is  judicial  in  its  character.  They  pass  judgment  on 
the  value  of  the  property  upon  personal  examination 
and  evidence  respecting  it.  Their  action  being  judicial, 
their  judgments  in  cases  within  their  jurisdiction  are 
not  open  to  collateral  attack.  If  not  corrected  by  some 
of  the  modes  pointed  out  by  statute,  they  are  conclu¬ 
sive,  whatever  errors  may  have  been  committed  in  the 
assessment.” 


To  the  same  effect  is  the  case  of  Palmer  v.  McMahon,  133 
U.  S.  660,  669,  33  L.  ed.  772,  in  which  the  Court’s  opinion 
reads  in  part  as  follows: 

“The  power  to  tax  belongs  exclusively  to  the  legis¬ 
lative  branch  of  the  government,  and  when  the  law 
provides  for  a  mode  of  confirming  or  contesting  the 
charge  imposed,  with  such  notice  to  the  person  as  is 
appropriate  to  the  nature  of  the  case,  the  assessment 
cannot  be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law.  Spencer  v.  Merchant;  125 
U.  S.  345  (31:763);  Walston  v.  Nevin,  128  U.  S.  578 
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(32:544).  The  imposition  of  taxes  is  in  its  nature  ad¬ 
ministrative  and  not  judicial,  but  assessors  exercise 
quasi  judicial  powers  in  arriving  at  the  value,  and  op¬ 
portunity  to  be  heard  should  be  and  is  given  under 
all  just  systems  of  taxation  according  to  value. 

‘Tt  is  enough,  however,  if  the  law  provides  for  a 
board  of  revision  authorized  to  hear  complaints  respect¬ 
ing  the  justice  of  the  assessment,  and  prescribes  the 
time  during  which  and  the  place  where  such  complaints 
mav  be  made.  Hagar  v.  Reclamation  District,  111  U.  S. 
701,  710  (28:569,  571). 

'‘The  law  of  New  York  gave  opportunity  for  objec¬ 
tion  before  the  tax  commissioners  (Laws  of  New  York 
1859,  Chap.  302,  Sec.  10,  p.  681),  and  the  plaintiff  in 
error  appeared  and  obtained  a  large  deduction  from  the 
original  valuation.  If  dissatisfied  with  the  final  action 
of  the  commissioners,  he  could  have  had  that  action 
review'ed  on  certiorari.  Laws  of  Nevr  York  1859,  Chap. 
302,  Sec.  20,  p.  684;  People  v.  Comrs.  of  Taxes,  71  U.  S. 
4  Wall.  244  (18:344).  But  he  did  not  avail  himself 
of  this  remedy.” 

Consistent  with  the  foregoing  opinion,  relief  was  denied. 

In  McLeod  et  al.,  v.  Receveur,  Treasurer  (C.C.A.)  71  Fed. 
Rep.  455,  the  statement  of  facts  show’s  that  the  treasurer  of 
Floyd  County,  Indiana,  intervened  in  a  proceeding  involving 
tw’o  bridge  companies  in  which  action  the  property  of  the  de¬ 
fendant  in  the  bill  had  been  placed  in  the  hands  of  receivers. 
The  tax  claim  of  the  county  was  attacked  as  the  court  declares 
“upon  the  ground  that  it  was  illegal,  unfair,  unjust,  and  in¬ 
equitable”  (underscoring  supplied). 

And  continuing,  the  court  says: 

“It  is,  no  doubt,  true,  as  urged  by  the  counsel  for  the 
appellants,  that  a  judgment  pronounced  by  a  tribunal 
having  no  authority  to  determine  a  matter  in  issue  is 
necessarily  and  incurably  void,  and  that  such  want  of 
jurisdiction  may  be  show’n  in  any  collateral  or  other 
proceeding  in  which  it  is  drawn  in  question.  That 
principle,  how’ever,  has  no  proper  relation  to  the  case 
in  hand,  because  it  is  undenied  and  undeniable  that  the 
board  of  equalization  had  pow’er  to  assess,  and  the  state 
of  Indiana  and  the  county  of  Floyd  had  lawful  right  to 
tax,  the  property  of  the  bridge  company  lying  within 
the  county  of  Floyd.  The  officers  of  the  board  of  equal- 
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ization,  in  estimating  the  value  of  property  for  taxation, 
act  judicially.  Their  judgments  in  cases  within  their 
jurisdiction,  in  the  absence  of  fraud,  are  not  open  to 
collateral  attack.  They  can  only  be  impeached  in  a 
direct  proceeding.  Stanley  v.  Supervisors,  121  U.  S. 
535,  550,  7  Supp.  Ct.  1234.  This  immunity  from  col¬ 
lateral  attack  is  applied  not  merely  to  courts  of  infer¬ 
ior  jurisdiction,  but  to  the  numerous  special  tribunals 
through  which  the  authority  of  the  state  is  exercised.” 

In  the  case  at  bar.  as  in  the  one  just  cited  there  can  be  no 
question  that  the  assessing  board  possessed  the  authority  to 
make  the  assessments  and  that  the  District  of  Columbia  had 
the  right  to  tax  the  personal  property  of  Wardman  Real 
Estate  Properties,  Inc.  If  therefore  defendant  corporation 
had  any  ground  for  complaint  against  the  taxes  assessed  upon 
its  personal  property,  it  was  obligated  to  appear  at  the  time 
and  place  appointed  by  the  statute  for  the  Board  of  Tax  Ap¬ 
peals  to  convene  and  there  contest  the  assessments  made 
against  its  property,  and  failing  so  to  do,  objection  to  their 
validity  and  a  plea  for  relief  therefrom  should  not  have  been 
heard  for  the  first  time  in  the  present  equity  proceeding. 

The  doctrine  of  conclusiveness  of  assessments  and  their  im¬ 
munity  from  collateral  attack  is  believed  to  be  clearly  and 
accurately  stated  in  61  C.  J.,  777,  779,  780,  as  follows: 

‘Tn  cases  where  the  error  or  irregularity  complained 
of  is  not  such  as  to  annul  and  render  utterly  void  the 
tax  itself,  if  administrative  boards  or  oflScers  are  estab¬ 
lished  by  law  for  the  review  and  correction  of  assess¬ 
ments  the  remedy  thus  provided  is  exclusive  and  is  the 
only  one  available  in  the  first  instance  for  the  purpose 
of  granting  relief  falling  within  the  powers  conferred 
upon  such  administrative  agencies  unless  an  alternative 
procedure,  judicially  or  otherwise,  is  expressly  made 
available  as  a  method  of  reviewing  and  correcting  as¬ 
sessment.  The  rule  operates  to  bar  either  a  direct 
application  for  review  or  correction  of  the  assessment 
addressed  to  any  other  body,  in  the  first  instance,  or  a 
collateral  attack,  either  at  law  or  in  equity,  upon  the 
assessment  in  the  event  of  a  failure  to  bring  the  matter 
properly  before  the  administrative  agency  established 
for  the  purpose  of  review  and  correction.  Except  where 
specific  statutory  provisions  to  the  contrary  exist, :  the 
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effect  of  a  failure  to  resort  to  the  means  of  relief  thus 
provided  cannot  be  avoided  by  the  supposed  unconsti¬ 
tutionality  of  the  law  creating  the  board,  arising  from 
a  failure  to  provide  for  any  appeal  from  its  decision;”. 

Cited  to  the  foregoing  text,  among  a  number  of  other  cases, 

is  Greeley  Natioiml  Bank  v.  Weld  County,  264  U.  S.  450,  453, 
which  was  an  action  to  recover  certain  taxes  paid  under  pro¬ 
test.  In  the  Court’s  decision  we  find  the  following  language: 

“We  are  met  at  the  threshold  of  our  consideration 
of  the  case  with  the  contention  that  the  plaintiff  did 
not  exhaust  its  remedies  before  the  administrative 
boards  and  consequently  cannot  be  heard  by  a  judicial 
tribunal  to  assert  the  invalidity  of  the  tax.  We  are  of 
opinion  that  this  contention  must  be  upheld.” 

In  the  present  case,  as  in  the  one  just  cited,  Wardman  Real 
Estate  Properties,  Inc.,  failed  to  avail  itself  of  the  statutory 
means  for  correcting  the  assessments  complained  of,  and  it  is 
therefore  urged  that  upon  the  applicable  statutes,  the  whole 
record,  and  the  authorities  cited,  defendant  corporation  was 
properly  refused  relief  in  the  Court  below,  an  equity  tribunal, 
and  that  the  order  of  that  Court  should  not  be  disturbed. 

2.  Presumption  and  Burden  of  Proof. 

But  should  this  Court  be  of  opinion  that  the  foregoing  con¬ 
tention  of  appellee  does  not  foreclose  the  appellants  from  hav¬ 
ing  a  review  of  the  order  of  the  Court  below*,  reference  is  made 
to  the  doctrine  of  presumption  in  the  assssment  of  taxes  and 
the  rule  as  to  the  burden  of  proof  w’hen  they  are  questioned. 

These  are  declared  in  Sunday  Lake  Iron  Company  v.  iraA:e- 
field,  247  U.  S.  350,  353,  w*herein,  referring  to  taxing  officers, 
the  Court  declared: 

“The  good  faith  of  such  officers  and  the  validity  of 
their  actions  are  presumed;  when  assailed,  the  burden 
of  proof  is  upon  the  complaining  party.  Head  Money 
Cases,  112  U.  S.  580,  595;  Pittsburgh  etc.  Ry.  Co.  v. 
Backus,  154  U.  S.  421,  435;  Maish  v.  Arizona,  164  U.  S. 
599,  611;  Adams  Express  Co.  v.  Ohio,  165  U.  S.  194, 
229;  New  York  State  v.  Barker,  179  U.  S.  279,  284; 
Coulter  V.  Louisville  and  Nashville  R.  R.  Co.,  196  U.  S. 
599,  608;  Chicago,  Burlington  and  Quincy  Ry.  Co.  v. 
Babcock,  204  U.  S.  585,  597.” 
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And,  as  showing  how  the  Court  applied  the  doctrine  and 
rule  just  quoted,  the  opinion  continues: 

“The  record  discloses  facts  w’hich  render  it  more  than 
probable  that  plaintiff  in  error^s  mines  were  assessed 
for  the  year  1911  (but  not  before  or  afterwards)  rela¬ 
tively  higher  than  other  lands  within  the  county  al¬ 
though  the  statute  enjoined  the  same  rule  for  all.  But 
we  are  unable  to  conclude  that  the  evidence  suflSces 
clearly  to  establish  that  the  State  Board  entertained 
or  is  chargeable  with  any  purpose  or  design  to  discrimi¬ 
nate.'^ 

Among  the  presumptions  to  which  reference  is  made  in 
Dillon's  Law  of  Taxation,  4th  Edition,  Vol.  3,  Section  1073, 
is  “that  the  assessment  vras  by  proper  ofl&cers,"  citing  in  sup¬ 
port  of  the  text,  Mary  A.  Riddle  Co.  v.  New  Auditorium  Pier 
Co.,  78  X.  J.  L.  520,  74  Atl.  507. 

The  doctrine  of  presumptions  and  the  rule  as  to  the  burden 
of  proof  when  tax  assessments  are  attacked,  are  so  generally 
recognized  that  no  further  citations  of  authorities  are  consid¬ 
ered  necessary,  and  having  made  reference  to  them  at  this 
point  in  the  brief  where  an  orderly  presentation  of  appellee's 
argument  seemed  to  place  them,  their  further  discussion  will 
be  reserved  for  consideration  in  connection  wdth  appellants' 
contention  numbered  7  (p.  46). 

Passing  to  the  several  contentions  made  by  both  of  the 
appellants  herein,  all  of  which  save  one,  in  substance  appear 
to  be  set  forth  in  the  nine  points  of  the  brief  of  Washington 
Properties,  Inc.,  (pp.  22-54),  these  will  be  discussed  in  the 
order  in  w’hich  they  appear  in  that  brief. 

3.  Appellant’s  Contention.  “1.  Personal  Property  Taxes  are  Lev¬ 
ied  in  Personam  and  Not  in  Rem.” 

The  distinction  which  appellants  seek  to  make  under  this 
objection,  namely  that  taxes  against  personal  property  are  in 
personam  while  those  against  real  estate  are  in  rem,  is.  one 
w’hich  is  not  found  in  the  statutes  nor  so  far  as  a  search  of  the 
text  writers  discloses  is  it  one  recognized  by  them. 

Cooley  in  The  Law  of  Taxation,  4th  Ed.  Vol.  1,  Sec.  38  says: 

“Taxes  are  either  (1)  capitation  or  poll  taxes,  (2) 
taxes  on  property,  or  (3)  excise  taxes.”  And  the  same 
text  writer: 
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“Sec.  39.  Property  tax.  Taxes  on  property,  as  dis¬ 
tinguished  from  excise  taxes,  are  taxes  assessed  on  all 
property,  or  on  all  property  of  a  certain  class,  within 
the  jurisdiction  of  the  taxing  power.” 

There  is  however  as  appellant  points  out,  this  difference  be¬ 
tween  personal  taxes  and  those  on  real  estate,  that  the  Act 
of  August  14,  1894,  28  Stat.  282,  real  estate  is  required  to  be 
taxed  in  the  name  of  the  owner  if  known,  wdth  provision  to 
omit  the  name  if  unknown.  There  is  no  provision  in  the 
statutes  relating  to  the  taxing  of  personal  property  w’hich  re¬ 
quires  that  such  property  be  assessed  in  the  name  of  the 
owner.  Nor  is  such  a  direction  found  in  Section  6,  paragraph 
1,  of  the  Act  of  July  1,  1902,  32  Stat.  618  under  w’hich  the 
present  taxes  were  assessed,  which  reads  in  part  as  follows: 

“That  if  any  person  *  *  *  shall  fail  to  make  *  *  * 
the  schedule  of  his  *  *  *  said  personal  property  *  *  ♦ 
then  the  said  board  of  personal  tax  appraisers  *  *  * 
shall  *  *  *  from  the  best  information  they  can  pro¬ 
cure,  make  an  assessment  against  such  person  *  *  * 
to  which  they  shall  add  twenty  per  centum  thereof.” 

Any  assessment  of  property,  whether  real  or  personal,  in 
effect  is  made'  against  the  person  owning  such  property,  for  it 
IS  he  who  must  pay  the  tax  if  payment  be  voluntarily  made. 
But  in  order  that  an  assessment  be  made  against  an  owmer  it  is 
not  necessary  that  it  be  made  in  his  name. 

The  contention,  that  the  provision  just  quoted  requires  that 
the  assessment  be  made  in  the  name  of  the  owmer,  is  unten¬ 
able.  because  if  adopted  it  would  make  assessments  in  in¬ 
stances  w’here  no  returns  of  property  are  filed,  differ  in  this 
respect  from  the  requirements  w’here  returns  are  filed  and 
where  returns  are  rejected  and  an  assessment  is  made  by  the 
taxing  authorities.  In  cases  where  a  return  has  been  made. 
Code  Section  753  of  Title  20,  directs  that: 

“said  board  of  personal  tax  appraisers,  or  any  one  of 
the  members  thereof,  shall  assess  said  property  at  its 
fair  cash  value,” 

and  in  cases  where  a  return  has  been  rejected  by  the  assessors, 
the  Code  section  referred  to  provides  that: 
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‘‘said  board,  or  any  one  of  the  members  thereof,  may, 
*  *  *  by  making  such  an  examination  of  the  personal 
property  as  may  be  practicable,  assess  the  same  in  such 
amount  as  may  *  ♦  ♦  seem  just;  and  notice  of  the  re¬ 
jection  of  the  sworn  return  shall  be  given  to  the  party 
interested  by  leaving  the  same  at  the  address  given  in 
said  return.”  (Italics  supplied.) 

Again,  it  is  the  property  which  shall  be  assessed  and  not  the 
person  who  may  be  the  owner,  and  notice  is  to  be  given  to 
the  “party  interested.”  The  statute  does  not  read,  the  “party 
or  person  assessed.” 

And  under  Code  Section  759,  Title  20,  the  assessor  is  direct¬ 
ed  to  assess  and  reassess  when  undervaluated,  the  stock  oi  any 
person  entering  the  District  subsequent  to  June  thirtieth  in 
each  year  and  establishing  a  place  of  business  for  the  sale  of 
goods,  etc. 

Similarly,  Code  Section  769,  Title  20,  provides  for  tfie  as¬ 
sessment  of  “property  subject  to  taxation”  under  Part  5  of 
this  title  (Code  Supplement  III)  which  shall  have  been 
omitted  from  taxation.  In  all  of  these  provisions  the  taxing 
statutes  direct  that  the  property,  not  the  person  owning  it,  be 
assessed,  and  this,  we  contend  is  the  meaning  of  the  provision 
quoted  above,  under  which  these  assessments  were  made. 

It  is  not  however  can  tended  by  appellee  that  personal  taxes 
continue  to  be  charges  upon  personal  property  after  a  sale 
thereof  has  been  consummated.  Consistent  therefore  with 
this  position,  which  was  indicated  in  argument  in  the  Court 
below,  appellee  has  abandoned  claim  for  taxes  for  the  years 
1928  and  1929  as  they  appear  in  the  schedule  of  taxes  (R.  13), 
the  assessments  for  each  of  these  years  having  been  made  prior 
to  the  date,  September  20th,  1928  (R.  54)  when  Wardman 
Real  Estate  Properties,  Inc.,  acquired  the  personal  property 
upon  which  such  assessments  were  levied. 

It  is  maintained  by  appellee  that  valid  assessments,  from 
the  best  information  procurable,  were  made  for  the  years  end¬ 
ing  June  30,  1930,  1931  and  1932,  as  no  returns  for  any  of  said 
years  were  filed.  No  appeal  from  any  of  these  assessments 
was  ever  made  (R.  20,  21).  Not  only  were  no  appeals  made 
from  these  assessments,  but  no  testimony  was  offered  by  ap- 
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pellants  before  the  Special  Master  that  any  inquiries  were 
ever  made  by  defendant  corporation  or  the  Receivers  as  to 
whether  or  not  the  property  herein  had  been  assessed  for  the 
years  1930,  1931  or  1932;  in  what  amount;  or  in  what  name. 
Nor  was  testimony  offered  denying  receipt  of  the  notices 
w’hich  the  proof  showed  it  was  the  established  practice  to  mail 
(R  .20). 

Reference  is  made  in  appellant's  brief  (p.  23)  to  the  sup¬ 
posed  difference  betw’een  the  remedies  provided  for  failure  to 
pay  taxes  on  real  estate  and  those  on  personal  property.  In 
this  connection  may  be  cited  the  Act  of  February  18,  1929. 
45  Stat.  1226  (Code  Title  20,  Section  774)  which  we  quote: 

“The  remedies  provided  in  Part  of  this  title,  for 
the  collection  of  taxes  on  tangible  personal  property, 
shall  be  available  also  for  the  collection  of  taxes  on 
intangible  property. 

“In  addition  to  the  statutory  remedies,  all  common- 
law  and  all  equitable  remedies  shall  also  be  available, 
either  separately  or  concurrently  with  statutory  reme¬ 
dies,  as  may  be  deemed  advisable,  for  the  collection  of 
all  taxes  and  special  assessments  of  any  kind  whatso¬ 
ever. 

4.  Appellants’  Contention.  “2.  The  Statute  Requires  Notice 
and  opportunity  to  Be  Heard  in  No  Return  Cases,  and  the 
Settled  Administrative  Construction  is  in  Accord.” 

The  first  paragraph  under  the  above  caption  in  appellant’s 
brief  is  likely  to  confuse  the  Court  by  its  reference  to  “pro¬ 
perty  omitted  from  assessment,”  for,  while  appellants  con¬ 
tended  before  the  Special  Master  and  again  in  their  argu¬ 
ment  of  exceptions  in  the  Court  below,  that  “property 
(which)  shall  have  been  omitted  from  assessment”  was  here  in¬ 
volved,  these  assessments  were  in  fact  made  under  the  pro¬ 
vision  of  Par.  1.  Sec.  6,  of  the  Act  of  July  1,  1902,  32  Stat.  618 
(Title  20,  Sec.  753,  Code  of  1929)  as  shown  by  the  Statement 
of  Evidence  (R.  88,  89).  And  as  w’e  read  the  further  cross- 
examination  of  the  witness  whose  testimony  is  referred  to  in 
appellant’s  brief  (p.  8),  his  testimony  (R.  88,  89)  is  not  there¬ 
by  contradicted. 
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The  provision  of  Par.  1,  Sec.  6  of  the  Act  of  July  1,  1902,  32 
Stat.  618  (Title  20,  Sec.  753,  Code  1929)  under  which  the 
present  assessments  were  made  according  to  the  testimony 
(R.  88.  89),  reads  as  follows: 

''Provided,  That  if  any  person,  firm,  association,  cor¬ 
poration,  company,  administrator,  executor,  guardian, 
or  trustee  shall  jail  to  make  and  deliver  to  the  assessor 
or  one  of  the  said  appraisers,  within  thirty  days  after 
the  date  of  the  last  advertisement  of  the  notice  here¬ 
inbefore  required,  the  schedule  of  his  or  its  said,  personal 
property,  owned,  held  in  trust,  or  otherwise,  as  provided 
for  in  this  section,  then  the  said  hoard  of  personal-tax 
appraisers  hereinbefore  provided  for  shall  without  de¬ 
lay,  from  the  best  information  they  can  procure,  make 
an  assessment  against  such  person,  firm,  association, 
corporation,  company,  administrator,  executor,  guard¬ 
ian,  or  trustee,  to  which  they  shall  add  twenty  per  cen¬ 
tum  thereof:''  (Italics  ours.) 

It  will  be  observed  that  the  foregoing  provision  of  the  tax¬ 
ing  statute  does  not  require  personal  or  any  other  kind  of 
notice  of  the  making  of  an  assessment  against  one  who  files 
no  return  of  his  personal  property,  but  it  has  been  the  prac¬ 
tice  to  send  notices  by  mail  (R.  pp.  82,  88,  92)  in  such  cases. 
The  requirement  of  due  process  is  satisfied  by  the  tax  statute. 
Code  Section  769,  Title  20,  hereinbefore  quoted,  providing  for 
appeals  to  the  Board  of  Personal  Tax  Appeals.  Of  th^  pro¬ 
vision  more  will  hereinafter  be  said. 

The  statement  in  appellant’s  brief  (p.  25)  ‘‘We  consider 
such  notice  plainly  required  by  the  local  statutes”  is  clearly 
based  on  the  contention  that  the  present  assessments  were 
made  on  property  omitted  from  assessment  under  Code  Sec¬ 
tion  769,  which  read  as  follows: 

“If  at  any  time  within  any  current  year,  property 
subject  to  taxation  under  the  provisions  of  this  section 
shall  have  been  omitted  from  assessment,  said  board  of 
personal-tax  appraisers  shall  immediately  proceed  to 
assess  the  same  for  the  then  current  year,  giving  notice 
in  writing  to  the  persons  or  corporations  so  assessed, 
who  shall  have  a  right  of  appeal  within  ten  days  from 
date  of  said  notice.” 


Property  which  “shall  have  been  omitted  from  assessment’' 
is  not  here  involved.  The  personal  property  owned  by  Ward- 
man  Real  Estate  Properties,  Inc.,  is  here  showm  in  the  Special 
Master’s  report,  under  his  Findings  of  Fact  (R.  pp.  54,  55) 
to  have  been  assessed  in  each  of  the  years  for  which  that  cor¬ 
poration  and  the  Receivers  failed  to  file  returns.  Appellee 
admits  that  when  these  assessments  were  made  the  name  of 
said  corporation  did  not  appear  on  the  tax  records  as  the 
owner  of  the  personal  property  here  assessed,  but  appellee 
urges  that  this  circumstance  does  not  alter  or  affect  in  any 
manner  the  fact  that  these  assessments  of  the  property  itself 
were  made  in  the  years  covered  by  this  claim.  Having  been 
so  assessed,  the  property  may  not  be  held  to  be  “property 
(which)  shall  have  been  omitted  from  assessment.” 

The  following  case  and  texts  support  the  view  of  appellee 
on  this  point:  Muscatine  Lighting  Co,  v.  Pitchforth,  County 
Auditory  et  al.,  243  X.  W.  292,  294,  295,  was  one  in  which  the 
Supreme  Court  of  Iowa  was  construing  a  statute  authorizing 
the  county  treasurer  to  demand  the  amount  of  taxes  the  prop¬ 
erty  should  have  been  taxed  in  each  year  the  same  was  “with¬ 
held  or  overlooked  and  not  listed  and  assessed.”  In  their 
opinion  the  court  declared: 

“*  *  *  There  is  but  one  matter  upon  which  the  county 
treasurer  can  act  under  section  7155,  and  that  is 
‘omitted  property.’  While  three  propositions  are 
named  in  the  section,  upon  final  analysis  the  provision 
relates  in  fact  to  omitted  property.  When  property 
is  withheld  from  taxation  it  is  omitted  therefrom. 
Likewise,  when  property  is  overlooked  for  taxation 
purposes,  it  is  omitted  from  taxation.  Again,  when 
property  for  any  cause  is  not  listed  and  assessed,  it  is 
omitted,  generally  speaking,  from  taxation.  *  ♦  * 
The  purpose  of  this  statute,  and  the  sole  purpose 
thereof,  is  to  provide  the  means  whereby  property  that 
has  escaped  the  attention  of  the  assessor,  or  has  been 
withheld  from  his  knowledge,  and  which  may  have 
escaped  correction  by  the  county  auditor  for  the  current 
year,  may  be  added  to  the  assessment  roll  and  made 
to  bear  its  proper  and  proportionate  share  of  public 
taxation,  *  *  *”  (Italics  ours.) 

And  to  the  same  effect  is  the  following:  W’ords  and  Phrases, 


19 


3d  Series,  Vol.  5,  page  949  under  the  heading  ‘^Omitted  Prop¬ 
erty:^’ 

^'Where  the  whole  of  a  railroad  line  was  assessed  for 
taxation  and  the  taxes  thereon  paid  to  the  state  but  by 
mistake  a  portion  of  the  line  situated  in  one  county 
was  apportioned  to  another  county,  such  section  was 
not  ^omitted  property’  in  the  county  where  it  should 
have  been  assessed ;  since  omitted  property  is  property 
not  assessed  at  all  and  not  property  apportioned  by 
mistake  to  the  wrong  subdivision  or  municipality. 
Commonwealth  v.  Ashland  Coal  and  Iron  Ry.  Co., 
159  S.  W.  538,  154  Ky.  673.”  (Italics  ours). 

Similarly,  Cooley  in  The  Law  of  Taxation,  4th  Ed.  Vol.  3, 
Section  820,  defines  this  phrase  as  follows: 

“  ‘Omitted  property’  means  property  which  is  not 
assessed  at  all;  and  it  does  not  mean  property  which 
by  mistake  has  been  apportioned  to  the  wrong  subdivi¬ 
sion  or  municipality.  ”  (Italics  ours.) 

In  spite  of  the  confusion  of  the  testimony  of  the  witness 
Willige  (R.  p.  89)  that  Title  20,  Section  753,  Code  of  1929, 
is  the  provision  under  which  assessments  are  made  where  the 
taxpayer  has  failed  to  make  a  return,  and  the  cross-*  examin¬ 
ation  of  the  same  witness  (R.  p.  93)  relative  to  Title  20,  Sec¬ 
tion  769,  Code  of  1929,  it  seems  clearly  established  by  the 
method  followed  in  making  the  assessments  complained  of, 
i.  e.,  determining  the  value  of  the  property  and  adding  20% 
thereto  as  admitted  by  appellants  (p.  53),  that  these  assess¬ 
ments  were  made  under  Code  Section  753,  Title  20,  which  so 
provides,  and  not  under  Section  769  which  contains  no  pro¬ 
vision  for  such  a  penalty. 

A  further  circumstance  which  may  well  be  considered  in 
determining  to  what  cases  the  assessment  provision  of  Section 
769  is  intended  to  apply,  is  the  fact  that  this  section  deals 
primarily  with  appeals  of  any  person  against  assessments 
made  by  the  board  of  personal  tax  appraisers;  the  time  when 
and  place  where  said  board  shall  convene;  the  powers  con¬ 
ferred  upon  it;  and  concluding  the  section  is  the  provision 
for  assessing  property  which  shall  have  been  omitted  from 
assessment.  Considered  with  due  regard  to  the  context  in 
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which  it  is  found,  the  direction  to  assess  property  which  has 
been  omitted  from  assessment,  strongly  suggests  that  it  was 
intended  thereby  to  provide  means  to  include  in  the  total  of 
personal  property  taxes,  any  items  which,  in  the  hearing  of 
appeals,  may  be  disclosed  as  having  theretofore  escaped  in¬ 
clusion  in  the  total  of  taxable  property.  The  principle  of 
construing  the  language  of  a  particular  provision  of  a  statute 
in  the  light  of  the  context  of  the  act,  is  too  familiar  to  this 
Court  to  require  the  citation  of  authorities. 

In  Central  R.  Co.  v.  Wright,  207  U.  S.  127,  137-138,  quoted 
in  appellant's  brief  (p.  29),  the  issue  was  not  whether  the 
shares  of  stock  involved  were  “omitted  property,”  but 
w’hether  the  taxing  statutes  of  Georgia  afforded  due  process, 
by  directing  the  assessment  of  property  not  reported  to  the 
taxing  authorities  but  providing  no  opportunity  for  the  tax¬ 
payer  to  be  heard  either  during  the  process  of  assessment  or 
afterward. 

Appellant  argues  (p.  29)  that  the  District’s  contention,  that 
Par.  1,  Sec.  6  of  the  Act  of  1902  (Code  Title  20,  Sec.  753)  is 
the  exclusive  provision  applicable  to  cases  where  no  return  is 
made,  and  hence  that  Par.  11  of  the  Act  of  1902  (Code  Title 
20,  Sec.  769)  does  not  apply  in  such  cases,  defeats  itself  be¬ 
cause  in  cases  where  a  return  has  been  made  there  is  another 
provision  which  is  expressly  applicable,  thus  leaving  no  cases 
to  which  paragraph  1 1  would  be  applicable.  The  reference  to 
another  provision  expressly  applicable  to  return  cases  relates 
to  the  right  of  the  assessors  to  reject  returns  and  make  an  as¬ 
sessment  in  lieu  of  the  rejected  return.  In  connection  with 
the  argument  of  appellant  there  occurs  to  us  a  situation,  and 
there  may  be  others,  where  paragraph  11  only  would  be  ap¬ 
plicable.  Such  a  situation  would  be  presented  where  the 
assessors  have  rejected  a  return  because  of  the  smallness  of 
the  estimated  values  placed  upon  the  property  reported,  and 
from  the  assessment  made  by  the  assessors  the  taxpayer  has 
appealed.  If  in  the  examination  of  the  taxpayer  at  the  time 
of  hearing  his  appeal,  it  is  disclosed  that  other  taxable  prop¬ 
erty  belonging  to  the  taxpayer  had  not  been  included  in  his 
return  and  by  reason  of  that  fact  had  been  omitted  from  the 
assessment  made  by  the  assessors,  paragraph  11  would  be  the 


21 


only  appropriate  provision  for  inclusion  of  such  omitted  prop¬ 
erty. 

With  reference  to  the  argument  of  appellant  (pp.  30-31) 
as  to  the  repeal  of  the  sentence  found  in  Code  Section  769, 
Title  20.  reading  as  follows: 

“All  appeals  to  said  board  shall  be  made  within  thirty 
days  after  notice  of  fixing  an  assessment.’^ 

We  have  hereinbefore  covered  this  question  in  our  discus¬ 
sion  of  “Collateral  Attack  on  Tax  Assessments”  (pp.  4-12), 
and  shall  not  here  repeat  our  contention. 

The  claim  of  appellant  (p.  31)  that  “the  testimony  ad¬ 
duced  by  the  District  shows  that  it  was  pursuant  to  Par.  11, 
Sec.  6  of  the  Act  of  1902  *  *  *  and  not  pursuant  to  this  sent¬ 
ence  in  the  Act  of  1926,  that  notices  were  as  a  matter  of  prac¬ 
tice  given  (R.  93),”  (italics  ours),  we  submit  is  not  borne  out 
by  the  testimony  cited  and  is  in  fact  contradicted  by  the  tes¬ 
timony  of  the  same  witness  (R.  88,  89).  While  it  is  true  that 
the  witness  referred  to  was  produced  by  the  District,  the  testi¬ 
mony  referred  to  by  appellant  shows  that  it  was  upon  further 
cross  examination  that  Section  769,  Code  Title  20  was  read  to 
witness  who  replied  in  substance,  that  is  the  statute  which  the 
Board  follows  in  practice.  It  will  be  noted  that  no  question 
relative  to  notice  had  been  propounded  to  witness  next  before 
his  answer  (R.  93)  and  that  his  reply  for  this  reason  and  the 
further  fact  that  it  does  not  in  any  way  connect  that  answer 
to  the  method  or  authority  for  the  present  assessments,  clearly 
cannot  be  taken  as  a  correction  or  contradiction  of  his  earlier 
testimony  (R.  88)  that  when  no  return  is  filed  the  Board  of 
Assessors  assess  the  property  owner  and  a  notice  of  assessment 
is  sent  out  from  our  office  *  *  *  it  is  the  invariable  rule  of 
the  Assessor’s  office  to  send  notices.  Nor  is  it  contradictory  of 
testimony,  that  witness  is  familiar  with  Code  Sec.  753,  Title 
20,  and  that  that  is  the  provision  under  which  assets  are  made 
where  the  taxpayer  has  failed  to  make  a  return  (R.  89). 

Section  753,  Code  Title  20,  contains  no  provision  for  nptice 
of  assessments  made  under  it  when  no  return  has  been  made 
by  the  property  owner,  but  no  personal  notice  is  necessary  to 
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satisfy  the  requirement  of  due  process  as  we  show  in  our 
discussion  of  appellant’s  contention  numbered  three  (p.  32). 

5.  Appellant’s  Contention.  “3.  If  Construed  as  Not  Providing 

for  Notice  and  Opportunity  to  be  Heard,  the  Statute  Would 

Be  Unconstiutional.” 

It  is  inaccurately  asserted  in  appellant’s  brief  (p.  32),  that 
in  the  Court  below’,  ‘‘the  Corporation  Counsel’s  Office  *  *  ♦ 
w’as  compelled  to  argue  that  the  statute  requires  no  notice  to 
be  given  nor  opportunity  to  he  heard  afforded  to  a  person  w’ho 
has  filed  no  return.”  (Italics  ours.)  Counsel  for  appellee  did 
insist  before  the  Special  Master,  and  here  repeats,  that  under 
the  provision  of  Section  753,  Code  Title  20,  relating  to  assess¬ 
ments  w’hen  no  returns  are  filed,  there  is  no  specific  require¬ 
ment  for  personal  notice  to  the  person  assessed.  It  is  not  now’ 
contended,  nor  w’as  it  in  the  Court  below’,  that  one  assessed 
under  Section  753  of  Code  Title  20,  or  under  any  other  provi¬ 
sion  of  the  personal  taxing  statutes,  w’as  not  entitled  to  ap¬ 
peal  to  the  Board  of  Personal  Tax  Appeals  and  there  be  heard. 

Counsel  for  appellant  declares  that  the  case  Georgia  Rail¬ 
road  Co.  v.  Wright,  124  Ga.  596,  quoted  in  the  report  of  the 
Special  Master  (R.  35)  is  peculiarly  important  and  applicable 
to  our  problem  because  the  Georgia  courts  construed  the 
Georgia  statute  just  as  the  Special  Master  and  perhaps  the 
Court  below  construe  our  local  statute,  that  is,  as  not  requir¬ 
ing  any  notice  of  the  proposed  assessment  against  him  in  the 
case  of  one  w’ho  has  made  no  return,  though  admittedly  re¬ 
quiring  such  a  notice  in  the  event  a  return  is  rejected  or  ques¬ 
tioned. 

In  the  Georgia  case  the  statute  definitely  provided  that 
w’here  no  return  w’as  filed  the  comptroller  general’s  assessment 
should  be  conclusive.  It  is  apparent  from  an  examination  of 
the  taxing  statute  of  that  state  that  it  w’as  not  intended  that 
a  taxpayer  who  made  no  return  should  be  permitted  to  dis¬ 
pute  any  assessment  made  of  his  property.  This  is  clear  as 
the  Supreme  Court  pointed  out  in  its  review’  of  the  case  and 
consequently  that  Court  held  that  the  taxing  system  as  it 
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related  to  the  case  before  it,  did  not  provide  due  process. 

Our  statute  in  no  return  cases  does  not  provide  for  personal 
notice  to  the  one  whose  property  is  subsequently  assessed,  but 
as  we  shall  hereinafter  point  out  under  our  discussion  of  ap¬ 
pellant’s  contention  numbered  four,  personal  notice  is  not  a 
requisite  for  due  process.  Code  Sec.  753,  Title  20,  does  not 
provide  that  assessments  such  as  the  present  ones,  shall  be 
conclusive,  and  the  lack  of  a  provision  for  notice  in  that  sec¬ 
tion  is  cured  by  Code  Sec.  769  giving  the  right  to  appeal  and 
fixing  the  time  and  place  where  the  taxpayer  may  be  heard, 
with  direction  to  give  further  notice  by  advertisement.  These 
provisions  as  we  shall  hereinafter  show,  constitute  due  process. 

The  Special  Master  it  is  true  does  cite  and  quote  the  Geor¬ 
gia  decision,  but  he  does  not  draw  any  conclusion  therefrom 
so  far  as  his  report  discloses,  much  less  that  no  notice  of  any 
kind  is  required  by  our  statute  and  that  no  right  to  appeal  is 
provided  in  our  taxing  system.  The  most  that  may  reason¬ 
ably  be  said  relative  to  the  inclusion  of  this  citation  in  his  re¬ 
port,  is,  that  it  is  inapplicable  to  the  present  case. 

And  now,  as  to  appellant’s  suggestion  (p.  32)  that  perhaps 
the  Court  below  was  led  into  an  erroneous  construction  of 
our  statute  through  the  inclusion  of  the  Georgia  case  in  the 
Special  Master’s  report,  it  will  not  be  denied  by  appellant’s 
counsel  that  he  pointed  out  to  the  Court  below  in  argument 
and  brief  the  fact  that  the  Georgia  case  had  been  reversed  by 
the  Supreme  Court  in  Central  of  Georgia  R.  Co.  v.  Wright,  207 
U.  S.  127,  52  L.  ed.  134.  And  furthermore  appellant  wiU  not 
deny  that  after  final  argument  on  the  present  claim  the  Court 
below  took  this  case  under  advisement  and  so  considered  it 
for  approximately  three  months  before  filing  his  order  of  July 
3,  1937  here  appealed.  In  these  circumstances  it  is  urged,  it 
may  not  reasonably  be  contended  that  the  Court  below  was 
erroneously  influenced  by  the  inclusion  of  this  case  in  the 
Special  Master’s  report. 

Appellee  reserves  for  discussion  under  appellant’s  conten¬ 
tion  numbered  four,  such  of  the  cases  cited  by  appellant 
(pp.  33-34)  as  it  appears  require  consideration  here. 
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6.  Appellant  Contends  that  “The  Notice  of  the  Times  and  Place 

of  the  Meetings  of  the  Board  of  Personal  Tax  Appeals  Do  Not 

Constitute  Notice  and  Opportunity  to  be  Heard  Constituting 

Due  Process.” 

The  three  introductory  paragraphs  under  this  heading  in 
appellant’s  brief  (pp.  34,  35)  outline  with  substantial  accu¬ 
racy  the  position  of  the  District  with  regard  to  notice  and  op¬ 
portunity  to  be  heard. 

We  protest  the  charge  in  appellant’s  brief  (p.  35)  that  in 
our  argument  there  is  involved  a  half  truth  and  likewise  the 
statement  that  through  only  half  understanding  them  it  is 
possible  to  cite  authorities  seeming  to  support  our  contention. 

Notwithstanding  the  charge  w’e  shall  presently  cite  and 
quote  from  cases  in  w’hich  the  Supreme  Court  has  discussed 
the  principle  w’e  urge  as  applicable  to  our  tax  system  and  the 
present  assessments. 

The  case  of  Security  Trust  and  S.  V.  Co.  v.  Lexington,  203 
U.  S.  323,  51  L.  ed.  204,  is  referred  to  by  appellant  (pp.  36, 
37)  but  in  that  proceeding  the  assessments  w’ere  back  taxes 
for  the  years  1894  to  1898,  not  assessed  until  December  31, 
1898.  In  the  tax  claim  now*  before  the  Court  the  assessments 
w'ere  made  in  the  years  for  w’hich  the  taxes  are  claimed,  al¬ 
though  not  assessed  in  the  name  Wardman  Real  Estate  Prop¬ 
erties,  Inc.  In  the  quotation  (p.  37)  by  appellant,  it  is  de¬ 
clared  “as  sent  to  the  auditor  December  1,  1898,  the  book  did 
not  contain  the  assessment  in  question.  And  as  to  the  books 
of  the  former  years,  they  had  passed  out  of  the  legal  custody 
of  the  assessor,  and  he  could  not  take  any  such  books,  and, 
without  notice,  impose  a  conclusive  assessment  for  back  taxes 
for  the  particular  year  the  book  had  been  made  use  of  as  an 
assessment  book.” 

With  the  foregoing  w^e  are  in  entire  accord,  and  it  is  clearly 
apparent  that  an  examination  of  the  assessment  books  for  the 
years  1894-1898  w’hen  filed  wdth  the  auditor  on  December  1, 
1898  by  the  assessor,  could  not  possibly  disclose  the  taxes  in 
suit  as  they  were  not  assessed  until  December  31,  1898. 

The  taxes  herein  claimed  how’ever  w^ere  assessed  during  the 
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years  when  they  were  due  to  be  levied  (R.  89),  although 
under  names  other  than  defendant  corporation,  so  that  any¬ 
one  making  inquiry  in  any  of  the  years  1930,  1931  or  1932 
as  to  taxes  which  were  due  upon  the  personal  property  in 
Wardman  Park  Hotel,  Carlton  Hotel  or  any  other  of  the  hotels 
and  apartment  houses  owned  by  defendant  corporation,  and 
operated  and  generally  known  by  such  designations  would 
have  experienced  no  difficulty  in  getting  full  information  as  to 
such  assessments. 

The  distinction  just  made,  we  contend,  shows  the  inappli¬ 
cability  of  Security  Trust  and  S,  V.  Co.  v.  Lexingtori  to  the 
present  case. 

Orcutt  County  Treasurer  v.  Crawford,  85  F.  (2d)  146,  is 
another  case  cited  by  appellant  (R.  39)  in  which  the'  assess¬ 
ments  were  made  under  a  statute  providing  for  the  listing  by 
the  assessor  of  all  omitted  property  for  as  far  back  as  five 
years  unless  there  had  been  a  change  of  ownership.  Without 
undertaking  to  quote  the  statutes  under  which  the  taxes  were 
assessed  in  that  case,  it  wdll  suffice,  in  order  to  distinguish  it 
from  the  present  one,  to  quote  two  short  passages  frdm  the 
opinion  (p.  148). 

“It  will  be  noted  that  the  statute  fails  to  make  pro¬ 
vision  for  the  taxpayer  to  he  heard  in  any  manner  be¬ 
fore  any  officer  or  tribunal.”  And  (p.  150.)  “We  mere¬ 
ly  hold  that  an  assessment  is  invalid  if  made  under 
sections  115-139  of  the  statutes  after  the  board  of  equal¬ 
ization  has  adjourned  for  the  year  and  with  no  oppor¬ 
tunity  for  the  taxpayer  to  be  heard.”  (Italics  ours.) 

In  Georgia  Railroad  Co.  v.  Wright,  124  Ga.  596,  referred  to 
by  appellant  (p.  32)  the  court  of  that  state  was  construing 
a  tax  statute  the  applicable  provision  of  which,  as  found  in 
Central  of  Georgia  R.  Co.  v.  Wright,  207  U.  S.  127,  135,  52 
L.  ed.  134,  140,  reads  as  follows: 

“Section  813.  When  No  Return,  Comptroller  to 
Assess.  In  cases  of  failure  to  make  return  the  comp¬ 
troller  general  shall  make  an  assessment  from  the  best 
information  he  can  procure,  which  assessment  shall  be 
conclusive  upon  said  corporations,  companies,  persons, 
agencies,  or  institutions.”  (Italics  ours.) 
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This  provision  of  the  Georgia  statute  the  Supreme  Court 
held  did  not  meet  the  requirements  of  due  process,  but  quite 
different  is  the  taxing  system  of  the  District  of  Columbia,  in 
cases  of  no  return  which  are  provided  for  by  Code  Sec.  753. 
Title  20.  This  section  does  not  undertake  to  make  such 
assessments  comlusivey  and  the  provision  in  our  statute  for 
appeals  hereinbefore  referred  to  (pp.  5,  6)  provides  all  neces¬ 
sary  legal  notice  and  opportunity  to  be  heard  as  shall  pres¬ 
ently  be  shown. 

Reference  is  again  made  in  appellant’s  brief  (p.  33)  to 
Central  of  Georgia  R.  Co,  v.  Wright,  supra,  and  counsel  quotes 
and  we  here  repeat,  the  following  from  the  Court’s  opinion: 

‘Tormer  adjudications  in  this  court  have  settled  the 
law  to  be  that  the  assessment  of  a  tax  is  action  judi¬ 
cial  in  its  nature,  requiring  for  the  legal  exertion  of  the 
power  such  opportunity  to  appear  and  be  heard  as  the 
circumstances  of  the  case  require.  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616,  Weyerhaueser  v. 
Minnesota,  176  U.  S.  550,  44  L.  ed.  583,  20  Sup.  Ct. 
Rep.  485;  Hagar  v.  Reclamation  Dist.  No.  108.  Ill 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663. 

“In  the  late  case  of  Security  Trust  and  S.  T.  Co.  v. 
Lexington,  203  U.  S.  323.  51  L.  ed.  204,  27  Sup.  Ct. 
Rep.  87,  decided  at  the  last  term  of  this  court,  the 
subject  underwent  consideration,  and  it  was  there  held 
that,  before  an  assessment  of  taxes  could  be  made  upon 
omitted  property,  notice  to  the  taxpayer,  with  an  op¬ 
portunity  to  be  heard,  was  essential,  and  that  some¬ 
where  during  the  process  of  the  assessment  the  taxpay¬ 
er  must  have  an  opportunity  to  he  heard,  and  that  this 
notice  must  be  provided  as  an  essential  part  of  the 
statutory  provision,  and  not  awarded  as  a  mere  matter 
of  favor  or  grace.”  (Italics  ours.) 

The  Court  in  Hagar  v.  Reclamation  District  No,  108,  111 
U.'  S.  701,  710,  cited  in  the  opinion  just  quoted,  points  out 
more  definitely  the  requisites  for  due  process,  in  the  following 
language : 

“But  where  a  tax  is  levied  on  property,  not  specifical¬ 
ly  but  according  to  its  value,  to  be  ascertained  by  as¬ 
sessors  appointed  for  that  purpose  upon  such  evidence 
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as  they  may  obtain,  a  different  principle  comes  in.  The 
officers,  in  estimating  the  value,  act  judicially,  and  in 
most  of  the  states  provision  is  made  for  the  correction 
of  errors  committed  by  them,  through  boards  of  revi¬ 
sion  or  equalization,  sitting  at  designated  periods  pro¬ 
vided  by  law,  to  hear  complaints  respecting  the  justice 
of  the  assessments.  The  law  in  prescribing  the  time 
when  such  complaints  will  be  heard,  gives  all  the  notice 
required,  and  the  proceeding  by  which  the  valuation  is 
determined,  though  it  may  be  followed,  if  the  tax  be 
not  paid,  by  a  sale  of  the  delinquent’s  property,  is  due 
process  of  law”  (Italics  ours.) 

The  concluding  citation  in  appellant’s  brief  under  caption 
three  is  Turner  v.  Wade,  254  U.  S.  64,  67,  65  L.  ed.  134,  137, 
w’herein  we  find  the  rule  as  to  notice  stated  on  page  68  in  this 
language : 


'‘Due  process  of  law  requires  that  at  some  stage  of 
the  proceedings,  before  the  tax  becomes  irrevocably 
fixed,  the  taxpayer  must  have  the  opportunity  to  be 
heard,  of  which  he  must  have  notice  whether  personal, 
by  publication,  or  by  some  statute  fixing  the  time  and 
place  of  the  hearing”  (Italics  ours.) 

7.  Appellant’s  Contention.  “5.  Assessments  of  Omitted  Prop¬ 
erty  are  Authorized  to  be  Made  Only  Within  the  Fikal  or 
Taxing  Year.” 

In  the  opening  paragraph  under  the  above  heading  (p.  42) 
appellant  again  in  effect  contends  that  the  present  assessments 
were  made  under  Code  Section  769,  Title  20,  which  section 
relates  to  omitted  property  and  limits  assessments  to  the  then 
current  year.  It  has  heretofore  herein  been  argued  by  ap¬ 
pellee,  and  the  testimony  shows  (R.  88,  89)  that  the  present 
assessments  were  made  under  Code  Sec.  753,  Title  20.  And 
consistent  with  appellant’s  contention,  the  text  and  case  cita¬ 
tions  (p.  43)  are  based  upon  the  theory  that  we  are  here  deal¬ 
ing  with  property  which  has  been  omitted  from  assessment. 
Believing  that  such  citations  are  not  in  point  we  shall,  not 
burden  the  Court  with  further  reference  to  them. 
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Appellee,  in  answering  appellant’s  second  contention,  has 
hereinbefore  (pp.  16-21)  discussed  what  constitutes  property 
omitted  from  assessment  and  hence  the  citations  there  ap¬ 
pearing  will  not  be  repeated  here. 

Referring  to  the  statement  in  the  final  paragraph  under 
heading  five  of  appellant’s  brief,  ‘‘Never  before  the  present 
case  has  there  been  any  attempt  to  make  an  assessment  in 
the  case  of  no  return  in  respect  of  any  year  other  than  the  then 
current  year  (R.  85,  86,  92)”  is  likely  to  confuse  the  Court 
unless  considered  with  testimony  showing  that  instead  of  “any 
attempt  to  make  an  assessment  ”  what  was  actually  done  was 
to  insert  in  assessments,  made  in  the  respective  years  they 
accrued,  the  name  Wardman  Real  Estate  Properties,  Inc., 
owner  of  the  assessed  property  since  September,  1928  (R.  88, 
89,  92).  And  in  this  connection  it  is  important  to  consider 
that  there  was  no  return  filed;  that  the  assessors  were  only 
required  to  make  assessments  from  the  best  information  they 
could  procure;  and  that  the  personal  property  tax  statutes 
do  not  require,  as  do  those  for  real  estate,  that  the  property  be 
assessed  in  the  name  of  the  owner. 

8.  Appellant’s  Contention.  “6,  The  District’s  Construction  of 

the  Statute  is  Unreasonable  Because  it  Would  Dispense  With 

All  Limitations  of  Time  Both  on  Appeals  and  on  Assessments.” 

The  Congress  of  the  United  States,  as  this  Court  and  appel¬ 
lant  are  aware,  enacts  all  statutes  for  the  government  of  the 
District  of  Columbia  and  this  appellee  cannot  be  held  re¬ 
sponsible  for  the  statutes  as  originally  enacted  or  as  they  may 
be  amended  from  time  to  time.  Referring  to  the  amendment 
of  Sec.  7  of  the  Act  of  July  3,  1926,  44  Stat.  834,  by  the  Act 
of  February  18,  1929,  45  Stat.  1228,  the  provision  for  appeals 
within  thirty  days  after  notice  of  assessment,  was  apparently 
repealed  by  omitting  it  from  the  re-wTite  of  the  section.  We 
are  not  definitely  advised  as  to  w’hy  this  amendment  w’as  so 
enacted,  but  a  reasonable  theory  for  omitting  the  reference  to 
appeals  wdthin  thirty  days  after  notice  is  that  no  mention  of 
notice  is  made  in  the  provision  in  Code  Section  753,  Title  20, 
relating  to  assessments  in  no-return  cases.  But  why  specu- 
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late  as  to  why  Section  7  of  the  Act  of  1929  now  reads  as  it 
does?  No  attempt  was  ever  made  by  defendant  corporation 
to  appeal  from  the  assessments  herein  either  at  or  about  the 
time  they  were  made  nor  since  that  time. 

And  as  to  the  contention  of  appellant  (p.  45)  that  under 
our  interpretation  of  the  District's  taxing  statutes,  assessments 
may  be  made  today  for  taxes  for  any  of  the  past  thirty-five 
years,  our  reply  is  that  such  action  would  be  the  assessment 
of  property  subject  to  taxation  but  which  had  been  omitted 
therefrom  as  described  in  Code  Section  769,  Title  20,  and 
under  that  section  could  not  be  assessed  at  all  for  years  prior 
to  the  current  one. 

i 

9.  Appellant’s  Contention.  “7.  The  Original  Assessments  Were 
Invalid  Because  Made  by  One  Member  Instead  of  by  the  Board 
of  Personal  Tax  Appraisers.” 

The  statement  in  appellant’s  brief  (p.  46)  that  “the  original 
assessments  for  these  several  years”  had  been  made  by  a  single 
member  of  the  board  of  personal  tax  appraisers  without  con¬ 
sideration  of  them  by  the  board  as  a  whole,  and  were  so  found 
by  the  Special  Master  (R.  20)  on  testimony  adduced  by  the 
District  (R.  90),  is  subject  to  some  modifications. 

In  the  first  place,  while  the  witness  whose  testimony  is  re¬ 
ferred  to  was  produced  by  the  District,  the  testimony  to  which 
reference  is  made  was  cross-examination  and  was  not  testi¬ 
mony  adduced  by  the  District.  But  of  more  significance  is 
the  fact  that  in  addition  to  the  finding  of  the  Special  Master, 
“when  a  member  of  the  board  of  personal  tax  appraisers  makes 
assessments  *  *  *  and  writes  down  the  estimated  value  *  *  * 
in  the  field  book  *  *  *  no  other  action  is  taken  by  the  board 
as  a  whole ;  that  the  assessments  are  completed  when  the  en¬ 
tries  are  made  in  the  field  book,”  witness  further  testifies  (R. 
21),  ''unless  there  is  some  special  reason  to  discuss  them  jur- 
the/'  (italics  ours).  This  testimony  does  not  show  aflima- 
tively  and  clearly  enough  to  overcome  the  presumption  ac¬ 
corded  them,  that  these  assessments  were  not  discussed  with 
others  of  the  board  including  witness,  nor  is  this  testimony 
strengthened  by  witness’  further  statement  (R.  89)  that  “prior 
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to  1933  when  that  change  was  made  in  the  field  book,  the 
Board  of  Personal  Tax  Appraisers  had  made  no  assessment 
of  personal  property  owned  by  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  that  the  witness  knows  of ;  it  had  made  no  assess¬ 
ment  against  the  corporation  as  such”  (italics  ours). 

This  testimony  we  claim  does  not  definitely  show  that  the 
Board  did  not  discuss  these  assessments  with  the  deceased 
former  member  of  the  Board  who  made  the  assessments  at 
2660  Woodley  Road,  2700  and  3100  Connecticut  Avenue 
(R.  90). 

From  the  whole  record  generally,  and  upon  the  specific 
testimony  of  a  member  of  the  Board  of  Personal  Tax  Apprais¬ 
ers  (R.  87)  that  “the  decision  of  the  Board  authorized  the 
Clerk  of  the  Board  to  change  the  original  records;  the  changes 
were  actually  made  in  the  field  books  by  Mr.  Evans”  (italics 
ours)  it  is  shown  affirmatively  and  conclusively  that  the  as¬ 
sessments  were  adopted  by  the  Board  of  Personal  Tax  Ap¬ 
praisers  as  their  own  act. 

3  Cooley  Taxation  (4th  Ed.)  Sec.  1052.  p.  2128: 

“However  an  assessment  is  not  void  because  made  in 
the  first  instance  by  a  deputy  or  clerk,  where  the  as¬ 
sessors  examine  and  supervise  the  work  as  it  progresses, 
and  adopt  it  when  completed.” 

Cited  to  the  text  we  find  the  following: 

“An  assessment  is  not  void  merely  because  it  was 
first  entered  by  a  deputy,  where  it  was  adopted  and  re¬ 
turned  by  the  assessor.  McCallum  v.  Board  of  Review 
of  Des  MoineSy  178  Iowa  468,  159  N.  W.  1036.” 

Upon  an  examination  of  the  citation  next  above  (McCol¬ 
lum  V.  Des  Moines)  the  following  is  found  in  the  court^s  opin¬ 
ion,  159  N.  W.  1036.  1039: 

“It  is  also  argued  for  appellant  that  a  deputy  assessor 
is  without  authority  to  make  an  assessment.  In  the 
sense  that  he  has  no  authority  independent  of  the 
assessor  the  objection  may  be  correct,  but  we  see  no 
reason  why  he  may  not  perform  the  functions  of  the 
office  of  assessor  subject  to  the  approval  and  confirma- 
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tion  of  his  principal,  or,  in  other  words,  the  assessor 
may  avail  himself  of  the  assistance  of  his  deputies  and 
adopt  and  return  the  results  of  their  labor  as  his  own. 
Otherwise  the  authority  given  him  by  law  tp  appoint 
deputies  would  be  of  little  or  no  use.  See  as  bearing  on 
this  point  Reed  v.  Cedar  Rapids,  138  Iowa,,  366,  116 
N.  W.  140.  As  the  assessment  in  this  case  was  evi¬ 
dently  adopted  and  returned  by  the  assessor  we  think 
it  cannot  be  held  void  merely  because  it  was  first  en¬ 
tered  by  a  deputy.’^ 

To  the  same  effect  is  the  following,  cited  in  3  Cooley  Taxa¬ 
tion  (4th  Ed.)  page  2292  (note): 

'‘Valuation  by  so-called  assistant  assessor,  where 
adopted  by  the  board  is  valid.  Jermyn  v.  Fowler,  186 
Pa.  St.  595,  40  Atl.  972.^’ 

Aside  from  the  above  texts  and  cases,  and  in  support  of  the 
specific  principal  of  administrative  construction,  and  the  case 
cited  by  the  Special  Master  (R.  30)  as  applicable  to  the  pres¬ 
ent  issue,  reference  is  made  to  the  doubtful  meaning  of  the 
descriptive  term  "said  board  of  personal  tax  appraisers.’^ 

Introductory  to  the  discussion  of  this  point,  an  examination 
of  the  taxing  statutes  of  the  District  of  Columbia  as  set  out  in 
the  Code  of  1929,  discloses  the  absence  of  any  language  therein 
designating  or  setting  up  a  board  of  personal  tax  appraisers, 
although  in  numerous  instances  throughout  the  several  sec¬ 
tions  of  said  Code,  references  are  made  to  such  a  board.  , 

Sec.  693  of  Code  Title  20,  provides  for  appointment  by  the 
Commissioners  of  the  District  of  six  discreet  persons  as  a 
"permanent  board  of  assistant  assessors.” 

Sec.  694  of  said  title,  provides  that  the  assessor  shall  desig¬ 
nate  three  of  the  members  of  said  board  of  assistant  assessors 
for  the  assessment  of  real  estate,  and  "the  three  other  mem¬ 
bers  of  said  board  to  assess  personal  property,  in  accordance 
with  law”;  and  that  all  members  of  said  board  with  the  as¬ 
sessor  as  chairman  shall  constitute  the  board  of  equalization 
and  review  of  real  estate  assessments,  and  also  the  board  of 
personal  tax  appeals. 

Section  751,  Title  20  of  the  Code  is  the  first  section  of  Part 
V. — ^Taxation  of  Personal  Property,  and  reads: 
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three  members  of  the  permanent  hoard  of  as¬ 
sistant  assessors  designated  by  the  assessor,  to  assess 
personal  property,  shall  under  the  direction  and  super¬ 
vision  of  the  said  assessor,  assess  personal  property  in 
the  District  of  Columbia  as  follows:” 

Frankness  demands  that  the  Court  be  advised  that  under 
the  Act  of  July  1,  1902,  32  Stat.  617,  the  assessor  was  directed 
to  designate  three  members  of  the  permanent  board  of  assist¬ 
ant  assessors  for  the  assessment  of  real  estate  who  shall  con¬ 
stitute  and  compose  the  excise  board,  ^‘and  the  two  other 
members  of  said  permanent  board  of  assistant  assessors  shall 
be  designated  by  said  assessor  to  compose  a  board  of  personal 
tax  appraisers.” 

The  excise  board,  which  had  jurisdiction  over  licenses  for 
the  sale  of  intoxicating  liquor,  ceased  to  exist  with  the  advent 
of  National  Prohibition. 

In  spite  of  the  fact  that  the  Act  of  July  1,  1902,  did  pro¬ 
vide  for  a  board  of  personal  tax  appraisers,  it  is  urged  that  the 
absence  of  such  a  provision  in  the  Code  of  1929,  which  is  gen¬ 
erally  accepted  by  bench  and  bar  as  an  authoritative  state¬ 
ment  of  all  statute  law  in  force  in  the  District  of  Columbia 
as  of  its  date,  March  4.  1929,  must  of  itself  inject  doubt  as  to 
the  existence  in  fact  of  such  a  board  at  the  date  when  the 
present  assessments  w’ere  made.  If  therefore  there  were  in  fact 
no  board  of  personal  tax  appraisers  when  these  assessments 
were  made,  or  the  assessors  so  construed  the  statutes,  their  ac¬ 
tion  in  making  these  assessments  in  the  manner  reported  by 
the  Special  Master  (R.  20-21)  should  be  judged  in  the  light 
of  the  principle  of  administrative  interpretation  of  statutes. 
In  this  connection  the  Special  Master  reported  (R.  30)  “and 
it  has  been  held  by  this  Court,  that  the  construction  of  a  tax¬ 
ing  statute,  which  the  taxing  officers  have  consistently  made 
for  many  years,  ‘should  be  followed  by  the  courts  unless  it 
should  clearly  appear  to  be  wrong. ^  ” 

If  the  assessors  were  justified  in  assuming,  at  the  date  of 
the  Code  of  1929,  which  was  prior  to  the  present  assessments, 
that  the  board  of  personal  tax  appraisers  no  longer  existed  in 
law,  they  could  only  have  recourse  to  Code  Sec.  751,  Title  20, 
w’hich  provides  that  “the  three  members  of  the  permanent 
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board  of  assistant  assessors’"  should  assess  personal  property, 
and  such  provision  having  no  direction  that  these  three  assist¬ 
ant  assessors  should  act  in  concert,  the  construction  that  they 
could  act  individually  in  making  these  assessments,  could  not 
be  considered  an  unreasonable  one,  and  particularly  in  view 
of  the  other  provisions  of  the  statute  specifically  so  directing. 

But  further  upon  the  same  subject,  and  with  reference  to 
Code  Sec.  753,  Title  20  (R.  16-17),  it  is  apparent  from  the 
most  casual  reading  of  that  section,  that  it  was  not  the  intent 
of  the  Congress  in  the  enactment  thereof,  that  in  order  to  be 
valid  all  personal  property  taxes  must  be  assessed  by  the  full 
board  of  tax  appraisers.  Under  that  section,  the  personal 
property  of  a  taxpayer,  who  has  fully  complied  with  the 
statute  by  filing  a  return,  may  be  assessed  ^‘at  its  fair  cash 
value”  by  '‘any  one  of  the  members”  of  the  board  of  personal 
tax  appraisers.  No  formal  action,  by  the  full  board,  approv¬ 
ing  or  confirming  such  assessment  is  provided  by  the  statute. 

Furthermore,  under  the  same  Code  section,  if  the  board  of 
personal  tax  appraisers  be  not  satisfied  as  to  the  correctness 
of  the  return  of  personal  property  made  by  any  person,  etc., 
they  may  reject  the  same  and  any  one  member  of  said  board 
may,  upon  the  best  information  he  can  procure  or  by  exami¬ 
nation  of  the  taxpayer’s  personal  property,  assess  the  same  in 
such  amount  as  may  to  him  seem  just. 

In  both  of  the  situations  just  described  one  member  of  the 
board  may  make  the  assessment,  and  in  the  latter  case  there 
is  specifically  given  the  right  of  appeal  to  the  board  of  per¬ 
sonal  tax  appeals.  Turning  to  the  provision  for  the  board  of 
personal  tax  appeals  and  the  jurisdiction  thereof,  hereinbe¬ 
fore  quoted  (32  Stat.,  Pt.  1,  p.  620  as  amended  by  45  Stat., 
Pt.  1,  p.  620  as  amended  by  45  Stat.,  Pt.  1,  p.  1228)  w^e  find 
that, 

] 

“It  shall  be  the  duty  of  the  board  of  personal  tax 
appeals  *  *  *  to  hear  all  appeals  made  by  any  person 
or  persons  against  the  assessment  made  by  the  board  of 
personal  tax  appraisers  *  *  *  .”  (Italics  ours.) 

Bearing  in  mind,  as  w’e  have  seen  above,  that  an  appeal  to 
the  board  of  personal  tax  appeals  lies  from  an  assessment 
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made  by  one  member  of  the  board  when  the  taxpayer’s  re¬ 
turn  has  been  rejected,  we  are  forced  to  one  of  tw’o  conclu¬ 
sions  (1)  no  appeal  lies  in  either  case  where  “one  member  of 
the  board”  may  make  the  assessment,  or  (2)  that  the  expres¬ 
sion  “board  of  personal  tax  appraisers”  was  intended  to  refer 
to  any  one  or  all  of  said  appraisers.  To  adopt  the  first  con¬ 
clusion  and  deny  appeals  except  from  assessments  made  by 
the  whole  board,  would  at  once  condemn  the  act  as  not  afford¬ 
ing  due  process,  through  notice  and  opportunity  to  be  heard. 
Such  an  interpretation  should  not  be  given  the  statute  if  the 
language  of  the  whole  act  is  reasonably  susceptible  of  an  in¬ 
terpretation  which  will  leave  it  a  legal  enactment.  Further¬ 
more  the  interpretation  contended  for  on  behalf  of  the  District 
of  Columbia,  namely  that  anyone  of  the  personal  tax  apprais¬ 
ers  may  assess  the  personal  property  of  a  person,  corporation 
etc.,  failing  to  return  a  schedule,  cannot  prejudice  the  right 
of  a  taxpayer  who  avails  himself  of  the  safeguards  provided 
by  the  statute  for  his  protection.  He  knows  that  taxable  per¬ 
sonal  property  owned  by  him  should  bear  its  share  of  the 
burden  of  government;  and  that  the  statute  provides  for 
notice  of  the  time  and  place  for  appeals  from  assessments  be¬ 
lieved  to  be  unjust. 

The  rule  of  statutory  construction  which  the  Special  Mas¬ 
ter  referred  to  in  his  report  (R.  30)  is  well  stated  in  Lewis’ 
Sutherland  Statutory  Construction,  (2d  ed.)  Vol.  2,  Sec.  474, 
w'herein  the  text  wTiter  declares: 

“The  practical  construction  given  to  a  doubtful 
statute  by  the  department  or  officers  whose  duty  it  is 
to  carry  it  into  execution  is  entitled  to  great  weight  and 
wdll  not  be  disregarded  or  overturned  except  for  cogent 
reasons,  and  unless  it  is  clear  that  such  construction  is 
erroneous.” 

To  this  text  are  cited,  among  a  number  of  cases.  United 
States  v.  Colegrove,  8  App.  D.  C.  255;  United  States  v.  Bliss, 
12  App.  D.  C.  485. 

See  also  Green  v.  Lucks,  39  Wash.  L.  R.  814,  816. 
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10.  Appellant’s  Contention.  “8.  The  District’s  Claim  for  Pref¬ 
erence  in  Payment  Is  Apparently  Based  on  Considerations  In¬ 
applicable  to  This  Case.” 

It  is  admitted  by  appellee  that  there  is  no  provision  in  the 
local  laws  which  gives  to  appellee  a  statutory  lien  on  the  prop¬ 
erty  assessed  or  specifically  provides  for  priority  in  payment 
over  other  creditors  of  the  taxpayer,  but  we  contend  that  such 
right  necessarily  follows  in  the  present  instance  from^  Code 
Sec.  771,  Title  20  w’hich  provides  a  summary  method  for  the 
collection  of  personal  taxes  which  become  delinquent  under 
Code  Sec.  758,  Title  20.  Under  Section  771  the  collector  of 
taxes  or  his  deputy  may  distrain  sufficient  of  the  goods  of  the 
tax  delinquent  and  sell  the  same  without  court  or  other  pro¬ 
ceedings  of  any  kind  excepting  the  posting  of  a  notice  in  the 
collector’s  office  and  publication  in  one  or  more  newspapers 
of  the  time  and  place  of  sale  of  such  goods.  When  however 
this  right  to  summarily  distrain  and  sell  the  goods  and  chattels 
here  taxed  was  suspended  by  action  of  the  Court  in  placing 
such  personal  property  in  custodia  legis,  the  equivalent  of  that 
right  attached  to  the  proceeds  of  a  sale  of  such  property.  On 
this  ground  alone  there  w’ould  seem  to  be  no  reason  either 
legal  or  equitable  why,  in  the  distribution  of  the  fund  now  in 
the  hands  of  the  receivers,  the  right  which  the  District  had  to 
exact  payment  through  seizure  and  sale  before  other  creditors 
were  paid,  should  not  be  respected. 

Appellant’s  brief  (p.  49)  disputes  this  view  of  the  Special 
Master  (R.  37  et  seq)  and  contends  that  but  for  the  receiver¬ 
ship  herein  any  creditor  under  our  attachment  statutes  could 
have  gotten  priority  by  a  levy  on  these  unmortgaged  as¬ 
sets.  This  w’ould  have  been  possible  only  under  an  existing 
judgment  or  where  in  circumstances  set  out  in  the  statute,  an 
attachment  before  judgment  may  be  had.  It  may  be  sur¬ 
mised  that  counsel  had  in  mind  in  making  the  above  conten¬ 
tion,  testimony  that  defendant  debtor  is  a  Maryland  corpora¬ 
tion  and  under  the  statutes,  attachments  before  judgment  may 
be  had  against  foreign  corporations.  But  it  will  scarcely  be 
contended  that  the  District’s  claim  to  priority  in  payment  of 
tax  claims  over  general  unsecured  creditors  depends  upon 
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some  peculiar  circumstance,  such  perhaps  as  non-residence  of 
the  debtor,  which  would  have  made  it  possible  for  other  credi¬ 
tors  to  have  attached  the  property  prior  to  receivership. 

Upon  the  question  of  priority  generally  it  is  our  contention 
that  a  statutory  lien  is  not  an  essential  to  the  assertion  of  the 
right  and  furthermore  that  the  right  to  priority  is  not  depend¬ 
ent  upon  a  statute.  This  contention  is  supported  by  the  fol¬ 
lowing  text: 

Cooley,  Taxation  (4th  Ed.)  Vol.  3,  p.  2453: 

“Sec.  1231.  Taxes  as  preferred  claims.  In  insol¬ 
vency  and  like  proceedings  of  all  kinds,  taxes  are  gen¬ 
erally  preferred  claims,  as  against  unsecured  claims, 
w’hether  the  debtor  is  a  resident  or  a  nonresident.  This 
right  to  be  paid  out  of  the  assets  prior  to  other  creditors 
does  not  arise  from  an  express  lien  on  the  assets  but  is 
in  the  nature  of  an  equitable  lien.  This  priority  exists 
independent  of  statute,  and  is  enforceable  against  prop¬ 
erty  in  the  hands  of  a  receiver  appointed  by  a  federal 
court  within  the  state.  The  bankruptcy  act  expressly 
makes  taxes  preferred  claims.  How^ever,  this  prefer¬ 
ence  has  little  or  nothing  to  do  with  the  statutory  lien 
for  taxes  and  hence  is  merely  referred  to  in  this  connec¬ 
tion  to  distinguish  such  preference  from  the  subject 
under  consideration.’’  (Italics  ours.) 

Cited  to  the  above  text  is  Marshall  v.  New  York,  254  U.  S. 
380,  385,  65  L.  ed.  315;  41  Sup.  Ct.  143. 

In  the  case  just  cited  Mr.  Justice  Brandeis  delivering  the 
opinion  of  the  Court  declared: 

“The  single  question  is  presented  whether  the  State 
of  New  York  has  priority  in  payment  out  of  the  gen¬ 
eral  assets  of  the  debtor  over  other  creditors  whose 
claims  are  not  secured  by  act  of  the  parties  nor  accord¬ 
ed  a  preference,  by  reason  of  their  nature,  by  the  state 
legislature  or  otherwise,  (p.  382)  *  *  * 

“This  priority  arose  and  exists  independently  of  any 
statute,  (p.  383)  *  ♦  *  , 

“Whether  the  priority  enjoyed  by  the  State  of  New 
York  is  a  prerogative  right  or  merely  a  rule  of  adminis¬ 
tration  is  a  matter  of  local  law.  Being  such,  the  deci¬ 
sions  of  the  highest  court  of  the  State  as  to  the  exist¬ 
ence  of  the  right  and  its  incidents,  will  be  accepted  by 
this  court  as  conclusive.  (Italics  ours.)  (pp.  384- 
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385).  *  *  *  For  a  receiver  appointed  by  a  federal 
court  takes  property  subject  to  all  liens,  priorities  or 
privileges  existing  or  accruing  under  the  laws  of  the 
State,  (p.  385.) 

^‘The  State's  right  to  be  paid  out  of  the  assets  prior 
to  other  creditors  does  not,  as  pointed  out  in  In  re 
Tyler,  supra  (quoting  Greeley  v.  Provident  Savings 
Bank,  98  Missouri,  458),  arise  from  an  express  lien  on 
the  assets  existing  at  the  time  they  passed  into  the  re¬ 
ceiver’s  hand.  (p.  385).  *  ♦  * 

^‘The  right  of  priority  has  been  likened  to  an  equita¬ 
ble  lien.”  (p.  386.)  *  *  * 

Appellant  refers  to  the  opinion  in  Metropolitan  Railroad 
Co.  V.  District  of  Columbia  132  U.  S.  1,  33  L.  ed.  231,  as  show¬ 
ing  the  distinction  between  the  United  States  and  the  Dis¬ 
trict  of  Columbia.  This  case  came  before  the  Court  on  a  de¬ 
murrer  to  a  plea  of  the  statute  of  limitations  filed  by  the  Rail¬ 
road  Company.  The  Court  held  that  the  statute  of  limita¬ 
tions  runs  against  claims  by  the  District  and  in  the  course  of 
the  opinion  used  the  following  language  with  reference  to  the 
District  of  Columbia  ‘^the  sovereign  power  of  this  qualified 
State  is  not  lodged  in  the  corporation  of  the  District  of  Co¬ 
lumbia,  but  in  the  government  of  the  United  States.  Its 
supreme  legislative  body  is  Congress.” 

That  certain  of  the  activities  of  the  District  government 
are  sovereign  powers  of  the  United  States  pursued  by  the 
municipal  authorities  at  the  direction  of  the  Congress  and  as 
the  representative  of  the  sovereign,  was  recognized  by  this 
Court  in  Moses,  et  al.,  v.  Hazen,  et  al..  Commissioners,  63 
App.  D.  C.  104,  wherein  the  Court  in  its  opinion  recognized 
such  sovereign  power  in  the  exercise  of  the  right  of  eniinent 
domain,  therein  declared  to  be  a  governmental  function.  The 
opinion  in  that  case  reads  in  part  as  follaws: 

'There  is  also  a  further  ground  on  which  the  judg¬ 
ment  of  the  trial  court  should  be  sustained,  which  is 
that  as  against  the  sovereign  in  discharge  of  a  govern¬ 
mental  function  rights  such  as  are  here  claimed  are  not 
enforceable  to  restrict  or  burden  the  exercise  of  emi¬ 
nent  domain.”  (Italics  ours.) 
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In  32  C.  J.  892  the  text  declares: 

“And  it  is  said  that  the  claim  of  a  municipality  for 
taxes  assessed  by  it  has  the  same  right  to  priority  that 
is  accorded  to  debts  due  to  the  state.’’ 

A  note  cited  to  the  above  text  in  discussing  the  authority 
to  tax,  uses  this  language: 

“The  power  to  tax  is  a  sovereign  power  and  the  city 
in  laying  a  tax  is  acting  as  part  of  the  state  under 
authority  given  it  by  the  people  of  the  state,  and  in  the 
exercise  of  this  power  it  is  entitled,  I  think,  to  all  the 
prerogatives  enjoyed  by  the  sovereign  under  our  com¬ 
mon  law.  and  its  right  to  a  preference  in  the  distribu¬ 
tion  of  the  assets  of  an  insolvent  has  been  declared  in 
Matter  of  Receivership  of  Columbian  Inc.  Co.,  3  Abb. 
Dec.  242,  and  in  Mater  of  Atlas  Iron  Constr.  Co.,  19 
App.  Div.  415,  46  N.  Y.  S.  467,  and  recognized  in  Mat¬ 
ter  of  Carnegie  Trust  Co.  206  X.  Y.390,  99  X.  E.  1096. 
46  L.  R.  A.  X.  S.  260.” 

While  it  is  true  that  the  United  States  as  to  taxes  due  the 
Federal  Government  gets  its  right  to  priority  by  statute,  it  is 
contended  by  appellee  that  when  the  Congress  by  Sec.  1  of 
the  Code  of  1901  (Sec.  21,  Title  1,  Code  of  1929)  declared  that 
the  common  law  should  remain  in  force  in  this  District,  and 
directed  the  imposition  of  the  present  and  other  taxes,  the 
District  of  Columbia  in  their  collection,  as  the  representative 
of  the  sovereign  imposing  such  taxes  is  entitled  to  the  priority 
which  under  the  common  law*  the  sovereign  enjoyed.  And 
this  view  we  urge  is  suggested  by,  and  is  in  no  sense  in  oppo¬ 
sition  to  Metropolitan  Railroad  Co.  v.  D.  C.,  supra  holding 
that  the  sovereign  power  of  the  District  of  Columbia  is  lodged 
in  the  United  States. 

“The  government  of  the  District  of  Columbia  is 
simply  an  agency  of  the  United  States  for  conducting 
the  affairs  of  its  government  in  the  Federal  District, 
*  *  Penn  Bridge  Co.  v.  United  States,  29  App.  D. 
C.  452,  457. 

In  a  late  case,  Shaw  v.  United  States  Fidelity  and  Guaranty 
Company,  83  A.  L.  R.  1113,  the  opinion  reads  in  part  as  fol¬ 
low’s  : 
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'‘At  the  outset  it  may  be  stated  that  it  is  conceded  by 
all  parties  that  under  the  common  law  of  England  one 
of  the  prerogatives  of  the  sovereign  was  the  right  to 
have  debts  due  him  by  an  insolvent  person  paid  in  pref¬ 
erence  to  the  rights  of  general  creditors  whose  claims 
were  not  secured  by  valid  liens. 

"The  question  as  to  whether  the  state  of  Texas  in 
adopting  the  common  law  succeeded  to  this  royal  pre¬ 
rogative  is  one  of  first  impression  in  this  state.  It  is, 
however,  neither  new  nor  novel  in  the  jurisprudence 
of  the  country,  as  the  courts  of  many  states  have  had 
occasion  to  pass  upon  and  determine  this  question. 
While  there  are  a  few  decisions  to  the  contrary,  the 
overwhelming  weight  of  judicial  authority  in  other 
jurisdictions  supports  the  proposition  that  the  adop¬ 
tion  by  a  state  of  the  common  law  of  England  carriers 
with  it  the  sovereign  prerogative,  entitling  the  state  to 
priority  in  payment  out  of  the  effects  of  an  insolvent 
debtor.  United  States  Fidelity  and  Guaranty  Co.  v. 
Bramwell,  108  Or.  261,  217  P.  332,  32  A.  L.  R.  829; 
Fidelity  and  Deposit  Co.  v.  State  Bank,  117  Or.  1,  242 
P.  823;  Booth  v.  State,  131  Ga.  750,  63  S.  E.  502;  *  *  * 
Maryland  Casualty  Co.  v.  McConnell,  148  Tenh.  656, 
257  S.  W.  410;  Woodward  v.  Sayre,  90  W.  Va.  295,  110 
S.  E.  689,  24  A.  L.  R.  1497;  ♦  *  *  United  States  Fidel¬ 
ity  and  Guaranty  Co.  v.  Carnegie  Trust  Co.,  161  App. 
Div.  429,  146  N.  Y.  S.  804;  *  *  *  State  of  Maryland 
V.  Bank  of  Maryland,  6  Gill  and  J.  205,  26  Am;  Dec. 
561;  Orem  v.  Wrightson,  51  Md.  34,  34  Am.  Rep.  286.^' 

And  in  State  of  Maryland  v.  Bank  of  Maryland,  supra  the 
opinion  in  part  reads: 

"The  claim  to  a  priority  in  payment  in  England,  on 
the  part  of  the  Eung,  is  founded  upon  magna  charta  it¬ 
self,  which  was  written  by  the  property  holders  of  the 
Kingdom,  and  signed  by  a  conquered  IGng,  not  fpr  his 
private  benefit,  but  for  the  public  good.’’ 

In  Orem  v.  Wrightson,  51  Md.  34,  the  Court  in  its  opinion 
made  reference  to  the  case  just  quoted  in  these  words: 

"But  in  State,  v.  Bank  of  Md.,  6  G.  and  J.  205^  ar¬ 
gued  by  the  ablest  members  of  the  bar,  the  question 
was  again  presented,  and  is  treated  at  considerable 
length  in  the  opinion  of  court,  delivered  by  Chief  Judge 
Buchanan.  The  conclusion,  reached  by  the  court,  is  in 
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favor  of  the  State’s  right  of  priority,  as  a  prerogative 
right  derived  from  the  common  law,  entitling  her  to  be 
first  paid,  except  only  w’here  some  antecedent  lien 
stands  in  the  way.  This  may  now  be  well  considered 
as  the  settled  law  in  this  State.” 

How*ever  it  w’ould  seem  from  the  case  of  Jack  and  others  v. 
Weiennett,  3  N.  E.  445,  115  Ill.  105,  that  priority  in  the  col¬ 
lection  of  taxes  is  accorded  on  grounds  other  than  by  virtue 
of  the  prerogative  right  under  the  common  law.  In  the  case 
next  above  the  opinion  reads  in  part: 

creditor  has  no  right  to  distrain  and  sell  property. 
He  must  first  get  a  judgment  and  an  execution.  But 
the  state,  because  of  the  importance  and  urgency  of  its 
claim,  is  not  required  to  wait  for  a  judgment.  If  a  tax 
due  is  not  paid  on  demand,  the  collector  may  proceed 
to  seize  property  and  sell  it  for  payment.  See  Cooley, 
Tax’n,  298-301.  Before  property  can  be  protected,  and 
the  rights  of  creditors  enforced,  the  state  must  have  the 
means  of  subsistence.  It  cannot  perform  its  functions 
w’ithout  them,  and  they  can  only  be  obtained  through 
some  system  of  taxation.  The  claim  for  the  payment 
of  taxes  upon  the  citizen  is,  therefore,  o/  necessity,  par¬ 
amount  to  all  other  claims  against  his  property.” 
(Italics  ours.) 

The  necessity  for  the  prompt  collection  of  taxes  in  the  state 
of  Illinois  is  none  the  less  in  any  other  jurisdiction,  including 
the  District  of  Columbia. 

In  Gibbons  v.  District  of  Columbia,  1 16  U.  S.  404.  the  Court 
said: 


*  *  the  pow’er  of  Congress,  legislating  as  a  local 
legislature  for  the  District,  to  levy  taxes  for  District 
purposes  only,  in  like  manner  as  the  legislature  of  a 
State  may  tax  the  people  of  a  State  for  State  purposes, 
was  expressly  admitted,  and  has  never  since  been 
doubted.  5  Wheat,  318;  Welsh  v.  Cooke,  and  Matting¬ 
ly  V.  District  of  Columbia,  97  U.  S.  541,  687.” 

26  R.  C.  L.  390,  Sec.  348. 

“Taxes  on  the  property  of  a  corporation  in  the  hands 
of  a  receiver  should  on  general  principles  be  regarded 
by  the  courts  as  a  preferred  and  paramount  claim  over 
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all  other  claims,  even  if  they  are  not  made  a  lien  on 
the  property  by  statute.  This  principle  applies  to  taxes 
assessed  prior  to  the  appointment  of  a  receiver,  as  well 
as  those  assessed  while  the  property  of  the  corporation 
is  in  the  hands  of  the  receiver.’^ 

On  March  3,  1901  (31  Stat.  1189),  the  Congress  enacted  a 
code  of  law  for  the  District  of  Columbia,  which  went  into 
effect  and  operation  on  the  first  day  of  January,  1902.  This 
code  begins  “Chapter  One — Laws  Remaining  in  Force — Sec¬ 
tion  1.  The  common  law,  all  British  statutes  in  force  in 
Maryland  on  the  twenty-seventh  day  of  February,  eighteen 
hundred  and  one,”  and  under  Sec.  1640,  Repeal  Provisions: 

“Nothing  in  the  repealing  clause  of  this  code  con¬ 
tained  shall  be  held  to  affect  the  operation  or’ enforce¬ 
ment  in  the  District  of  Columbia  of  the  common  law 
or  of  any  British  statute  in  force  in  Maryland  on  the 
twenty-seventh  day  of  February,  eighteen  hundred  and 
one.” 

And  as  further  indicative  of  an  intention  that  the  principles 
of  the  common  law  should  be  in  effect  in  aid  of  the  collection 
of  the  tax  revenues  of  the  District  of  Columbia,  the  Congress 
by  the  Act  of  February  18,  1929,  45  Stat.  1226,  C.  259,  Sec.  1, 
declared : 

“That  the  remedies  provided  in  the  Act  of  July  1, 
1902,  for  the  collection  of  taxes  on  tangible  property, 
shall  be  available  also  for  the  collection  of  taxes  on 
intangible  property. 

“In  addition  to  the  statutory  remedies,  all  common- 
law  and  all  equitable  remedies  shall  also  be  available, 
either  separately  or  concurrently  with  statutory  reme¬ 
dies,  as  may  be  deemed  advisable,  for  the  collection  of 
all  taxes  and  special  assessments  of  any  kind  whatso¬ 
ever.”  (Italics  ours.) 

And  when  the  Congress  passed  the  Act  of  February  18, 
1929,  45  Stat.  1227,  providing  that  when  taxes  of  all  kinds 
are  not  paid  in  the  months  when  due: 

“*  *  *  shall  constitute  a  delinquent  tax  to  he-  col¬ 
lected  in  the  manner  now  provided  by  law/*  (Italics 
ours.) 
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The  presumption  is.  and  must  be,  that  this  provision  for 
collection  was  enacted  with  full  knowledge  that  common  la\v 
w'as  in  force  in  this  District  and  that  the  right  to  priority  in 
the  payment  of  taxes  was  one  of  its  principles. 

But  the  right  of  the  District  to  priority  in  the  collection  of 
its  tax  claims,  need  not  be  based  solely  on  crown  prerogative 
and  the  adoption  of  the  common  law.  The  underlying  phil¬ 
osophy  of  this  preference  is  that  the  right  is  dictated  by  con¬ 
siderations  of  public  policy  and  public  necessity.  This  thought 
is  expressed  in  an  annotation  in  ol  A.  L.  R.  1359,  of  Aetna 
Acci.  and  Liability  Co.  v.  Miller  (1918)  54  Mont.  377,  L.  R.  A. 
1918  C.  954,  170  Pac.  760,  where  the  Court  in  its  opinion  said: 

“Those  opposed  to  the  preference  seem  so  over¬ 
whelmed  by  the  term  ‘prerogative’  that  they  lose  sight 
of  the  reality  for  which  it  stands  and  which  is  insepara¬ 
ble  from  sovereignly  in  any  form.  The  prevailing  view, 
and  the  view  that  has  always  held  the  weight  of  au¬ 
thority,  is  emphatically  in  favor  of  the  preference,  and 
the  philosophy  of  it  is  sententiously  expressed  by  the 
Supreme  Court  of  the  United  States  thus:  ‘The  right 
to  priority  of  payment  of  debts  due  to  the  government 
is  a  prerogative  of  the  Crown  well  known  to  the  com¬ 
mon  law.  It  is  founded  not  so  much  upon  any  personal 
advantage  to  the  Sovereign,  as  upon  motives  of  public 
policy,  in  order  to  secure  an  adequate  revenue  to  sus¬ 
tain  the  public  burdens  and  discharge  the  public 
debts.’  ” 

11.  Appellant  Contends.  “9.  The  Special  Master  Found  That 
the  Penalties  for  Delinquencies  Had  Not  Been  Claimed  in  This 
Suit” 

With  respect  to  paragraph  (1)  of  the  Findings  of  Fact  (R. 
53)  referred  to  in  appellant’s  brief  (p.  53),  the  Special  Master 
reports  that: 

“The  District  of  Columbia  first  filed  proof  of  claim 
*  *  *  in  which  it  expressly  claimed  penalties  for  delin¬ 
quencies  in  the  payment  of  *  *  *  taxes  at  the  rate  of 
one  per  centum  per  month  from  the  months  when  the 
taxes  ♦  *  *  were  alleged  to  have  been  due;  and  the 
respective  amounts  of  the  penalties  claimed  were  set 
out  in  the  tax  bills  attached  to  said  proof  of  claim,  and 
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were  included  in  the  total  amount  claimed;  i.e., 
$19,816.23”  (Italics  ours.) 

Not  only  was  the  base  amount  of  taxes  incorrect,  necessi¬ 
tating  the  filing  of  the  first  amended  proof  of  claim  but  the 
^‘amounts  of  the  penalties  *  *  *  set  out  in  the  tax  bills”  as 
the  Special  Master  reports  (R.  53)  should  not  have  been  com¬ 
puted;  set  out  in  the  tax  bills  and  included,  by  setting  down 
the  computed  penalty  after  “Penalty  as  indicated  (R. 
97),  and  adding  base  tax  and  penalty  thereby  arriving  at  the 
“total  amount  claimed.”  That  the  penalty  could  not  properly 
nor  accurately  be  computed  until  it  was  known  in  what  month 
the  tax  would  be  paid  is  apparent  from  Code  Sec.  758,  Title 
20,  reading  as  follow’s: 

“Sec.  758.  Real  estate  taxes  and  personal  taxes  of  all 
kinds,  excepting  the  tax  on  motor  vehicles  as  herein 
provided,  shall  hereafter  be  payable  semiannually  in 
the  months  of  September  and  March.  If  either  of  said 
installments  on  real  or  personal  property  shall  not  be 
paid  wdthin  the  months  when  the  same  is  due,  said 
installments  shall  thereupon  be  in  arrears  and  delin¬ 
quent,  and  there  shall  be  added  and  collected  with  said 
tax  a  penalty  of  1  per  centum  per  month  upon  the 
amount  thereof  for  the  period  of  such  delinquency,  and 
such  installment  or  installments,  with  the  penalties 
thereon,  shall  constiute  a  delinquent  tax  to  be  collected 
in  the  manner  now  provided  by  law.”  (Italics  ours.) 

From  the  foregoing  section  it  will  be  seen  that  the  amount 
of  a  “delinquent  tax”  cannot  be  determined  until  the  “period 
of  delinquency”  is  definitely  terminated  by  payment. 

The  Findings  of  Fact  (2)  show  that  the  first  amended  proof 
of  claim  filed  September  20,  1933,  in  the  sum  of  $52,956.20, 
stated  therein  that  the  consideration  for  said  debt  was  *  *  * 
personal  property  taxes  with  the  penalties  thereon  for  delin¬ 
quency  as  provided  by  law,  as  the  same  more  fully  appears  by 
reference  to  bills  therefor  hereto  attached  and  made  a  part 
hereof.  (R.  53).  Continuing  the  report  recites  “but;  the 
blanks  on  the  tax  bills  relating  to  penalties  for  delinquencies 
in  payment  were  not  filled  in,  as  were  those  attached  to  said 
proof  of  claim  dated  June  30,  1933.”  (Italics  ours.) 
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We  have  hereinbefore  under  the  present  heading  explained 
the  impossibility  of  accurately  computing  penalties  on  delin¬ 
quent  tax  bills,  but  the  statute  above  quoted  and  referred  to 
in  the  proof  of  claim  for  “taxes  with  the  penalties  thereon  for 
delinquency  as  provided  by  law,”  made  it  impossible,  except 
through  inadvertence,  for  one  to  overlook  such  penalties  be¬ 
cause  they  were  not  computed;  entered  on  the  bills;  and  the 
tax  and  penalty  items  totalled. 

A  tax  under  our  statute.  Code  Sec.  758  supra  when  it  be¬ 
comes  delinquent  must  have  added  to  it  a  penalty  of  one  per 
centum  per  month  while  delinquent. 

Chesapeake  and  Potomac  Telephone  Co.  v.  D.  C.  39  App. 
D.  C.  565,  571.  and  the  whole  together  shall  constitute  the 
delinquent  tax. 

Burgdorf  v.  D.  C.  7  App.  D.  C.  405,  413. 

It  therefore  is  clear  that  under  Code  Sec.  758  supra  the 
Special  Master  could  not  lawfully  report  the  allowance  of  the 
base  taxes,  which  were  delinquent  without  reporting  and  al¬ 
lowing  the  penalties  for  delinquency. 

And  as  to  appellant's  contention  (p.  54)  that  the  Special 
Master  reports  that  appellee  “did  not  file  or  tender  to  the 
Special  Master  a  claim  for  these  penalties  until  February  26, 
1937,"  w’e  refer  to  the  Finding  of  Fact  (li.  53)  wherein  under 
the  Special  Master's  (3)  there  are  set  out  parts  of  a  petition  of 
appellee  showing  a  claim  for  taxes  in  the  amount  of  852,956.20 
“together  with  penalties  thereon  until  paid,  according  to  the 
statute  in  such  case  made  and  provided."  This  petition  and  a 
motion  for  leave  to  file  a  second  amended  proof  of  claim  were 
by  order  of  Court  passed  on  Xovember  H,  1933  referred  to 
the  Special  Master  (R.  55).  The  proof  of  claim  referred  to 
in  this  petition  and  motion  was  not  filed  until  after  the  Spe¬ 
cial  Master’s  report  was  submitted  to  the  Court,  for  the  rea¬ 
son  that  no  decision  on  the  petition  or  motion  for  leave  to  file 
the  second  amended  proof  of  claim  referred  to  in  said  petition 
and  motion,  was  ever  communicated  to  appellee  prior  to  the 
filing  of  the  Special  Master’s  report  of  April  9,  1936,  in  w’hich 
allowance  of  taxes  without  mention  of  penalties  was  reported 
(R.  40)  to  which  appellee  filed  exceptions  on  April  29,  1936 
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for  failure  of  the  Special  Master  to  report  the  allowance  of 
penalties.  And  by  order  passed  on  February  18,  1937,  the 
matter  of  the  exceptions  of  appellee  in  respect  of  penalties  was 
referred  back  to  the  Special  Master  (R.  50).  The  explanation 
of  the  actual  filing  of  the  second  amended  proof  of  claim  ap¬ 
pears  in  the  Findings  of  Facts  (R.  61,  62). 

Appellee  submits  that  the  foregoing  reply  to  this  contention 
of  appellant  adequately  meets  the  issue  therein  raised.  ^ 


12.  Appellants  (Receivers)  Contend  (Brief  p.  8).  “2,  The  As¬ 
sessments  were  not  made  Against  Wardman  Real  Estate  Prop¬ 
erties,  Inc.,  the  Corporation  Which  It  Is  Claimed  Shotdd  Have 
Made  the  Return.” 

In  answer  to  the  objection  here  made  it  would  appear  that 
the  test  to  be  met  is  whether  the  taxpayer  may  be  misled 
through  failure  of  the  taxing  authorities  to  assess  property  in 
the  correct  name  of  the  owning  corporation.  In  Cooley  on 
Taxation,  (4th  Ed.)  Vol.  2,  Sec.  807,  the  doctrine  is  declared 
ihat : 

“Mistakes  or  omission  of  words  in  corporate  names, 
where  not  misleading  do  not  vitiate  the  assessment,  as 
wliere  the  name  used  was  the  one  by  which  the  corpora¬ 
tion  was  commonly  known,  or  where  the  ofl6cers  of  the 
corporation  knew  of  the  mistake.  Thus,  an  assessment 
of  a  company  as  the  ‘Guffey  Oil  Company’  has  been 
held  valid  although  the  real  name  was  ‘J.  M.  Guffey 
Petroleum  Company,’  where  the  tax  has  been  paid  in 
the  former  name  for  several  years.  So  an  assessment 
of  ‘Basic  City  Chilled  and  Roller  Iron  Works  Com¬ 
pany’  instead  of  the  ‘Basic  City  Chilled  Roll  and  Iron 
Works,’  where  it  could  not  have  misled,  is  not  invalid.” 

The  same  doctrine  is  announced  in  O^Neal  et  al.,  v.  The  Vir¬ 
ginia  and  Maryland  Bridge  Company  at  Shepherdstown,  18 
Md.  1,  23,  24,  where  the  Court  said: 

“The  complainant  by  its  Act  of  incorporation,  is 
known  by  the  name  of  ‘The  Virginia  and  Maryland 
Bridge  Company.’  It  appears  that  the  assessors  for 
Washington  County,  ♦  *  *  made  an  assessment'  of 
property  in  these  words:  ‘Potomac  Bridge  Company, 
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Bridge  opposite  Shepherdstown’  ♦  ♦  *  and  that  the 
commissioners,  in  what  is  called  the  assessment  ledger 
or  book,  opened  an  account  headed:  ‘Bridge  Company 
at  Shepherdstown,  S27,000,'  which  entry  remained  in 
that  form,  on  said  ledger  or  book,  up  to  the  first  of 
October,  1856,  when  it  was  changed  by  prefixing  the 
words  ‘Virginia  and  Maryland.’  ” 

The  law  required  an  alphabetical  list  of  owmers  of  the  prop¬ 
erty  assessed  with  amounts  assessed  to  his  or  her  name.  Con¬ 
tinuing  the  Court  declared: 

“Taxes  are  laid  for  the  support  of  government,  and 
all  property  made  liable  for  contribution  to  this  object 
by  the  Constitution  and  laws,  ought  to  be  embraced  in 
assessments  for  that  purpose.  It  is  not  only  the  duty 
of  the  Legislature  to  reach  all  descriptions  of  property, 
for  the  sake  of  justice  to  all  the  citizens,  but  the  inter¬ 
ests  of  the  State  require  it.  To  this  end  the  tax  laws 
have  made  provision  for  the  correction  of  errors  on  the 
part  of  the  assessors,  by  appeal  to  designated  tribunals; 
so  that  if  they  perform  their  duty,  excessive  valuations 
are  not  likely  to  occur;  nor  will  any  persons  escape, 
whose  property  is  liable  to  be  taxed.  But  assessments 
ought  not  to  be  vacated,  and  the  particular  property 
released  altogether,  because  the  public  officers  have  not 
strictly  followed  the  provisions  of  law,  ivhich  are  mere- 
ly  directory.  It  is  not  said  anywhere  that  the  assess¬ 
ment  shall  be  invalid  if  such  directions  are  not  com¬ 
plied  with.”  (Italics  supplied.) 

In  the  Alexandria  Canal  Railroad  and  Bridge  Company  v. 
The  District  of  Columbia,  I  Mackey  217,  the  assessment  w’as 
carried  in  the  name  “Alexandria  Canal  Company;  Beatty, 
Peter,  Threlkeld  and  Deakin’s  addition;  valuation  $75,000; 
wooden  bridge  across  the  Potomac,”  the  court  cited  O'Neal  v. 
The  Virginia  and  Maryland  Bridge  Company  at  Shepherds- 
towm,  supra,  and  held  the  assessment  a  valid  one. 

A  general  statement  of  the  applicable  doctrine  is  found  in 
Desty  on  Taxation,  Vol.  2,  page  612  as  follow^s: 

“It  is  probable  that  in  no  tax  case  have  all  the  pro¬ 
ceedings  been  exactly  and  punctiliously  correct,  but 
they  are  sufficiently  so  for  legal  purposes  in  any  case 
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if  no  error  is  committed  which  can  prejudice  the  per¬ 
son  taxed/' 


The  assessments  here  made  were  made  necessary  because 
no  returns  were  filed.  In  such  instances  the  statute  directs 
that  the  assessment  shall  be  made  from  the  best  information 
that  the  assessors  can  obtain.  The  record  does  not  show  that 
defendant  corporation  was  in  any  manner  mislead  or  injured 
because  its  tangible  and  also  intangible  personal  property 
were  assessed  to  Wardman  Park  Hotel,  Inc.,  Carlton  Hotel. 
Stoneleigh  Court  Apartments,  respectively  (R.  69-70).  And 
with  reference  to  the  intangible  property  assessments,  it  must 
be  remembered  that  embraced  within  that  classification  are 
bank  deposits,  bills  and  accounts  receivable,  money  in  posses¬ 
sion,  besides  securities  and  other  credits.  Appellants  are  par¬ 
ticularly  critical  of  the  intangible  assessments,  but  it  is,  we 
think,  evident  that  in  the  absence  of  definite  information  as 
to  the  ownership  of  the  personal  property  here  involved,  the 
assessors  acted  upon  the  presumption  that  the  owners  were 
separate  companies  or  corporations  and  this  seems  to  be  borne 
out  in  the  case  of  two  assessments  which  have  after  the  names 
by  which  the  businesses  were  customarily  known,  the  descrip¬ 
tive  abbreviation  ‘Tnc.”  (R.  70.) 


We  have  hereinbefore  discussed  the  question  whether  per¬ 
sonal  property  is  required  to  be  assessed  in  the  name  of  the 
owner,  our  contention  being  that  the  statutes  nowhere  so 
direct,  although  real  estate  must  be  assessed  in  the  name  of 
the  owmer  if  known  as  we  have  seen. 


13.  Appellant  Contends  (Brief  for  Receivers,  p.  9).  “3.  The 
Effort  of  the  Board  of  Personal  Tax  Appraisers,  Belatedly  to 
Make  an  Assessment  After  September  21,  1933,  Against  Ward- 
man  Real  Estate  Properties,  Inc.,  for  Personal  Taxes  Alleged 
to  be  Due  During  the  Fiscal  Years  1928  to  1932,  Inclusive,  Is 
Not  an  Assessment  Made  ‘Without  Delay,’  Within  the  Mean¬ 
ing  of  the  Statute.” 

The  expression  “without  delay”  is  of  course  not  so  impera¬ 
tive  as  the  word  “forthwith,”  yet  the  latter  according  to 
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Cooley,  4th  Ed.  Sec.  512,  p.  1143,  “will  in  general  be  held 
director>^  as  used  simply  to  secure  system,  uniformity,  and 
dispatch  in  the  public  business.  And  statutory  regulations 
that  are  not  designed  for  the  protection  of  the  taxpayer,  but 
for  the  information  of  officers  to  promote  method  will  be 
deemed  directory  and  not  mandatory.” 

But  under  Code  Sec.  769,  Title  20  in  the  event  of  the  failure 
of  the  appraisers  to  complete  any  of  their  duties  within  the 
time  provided  therefor,  their  acts  shall  be  valid  as  if  per¬ 
formed  within  the  time  fixed  therefor. 

The  assessments  here  relied  upon  are  the  original  tax 
charges  made  in  and  for  the  years  as  set  forth  in  the  schedule 
(R.  13)  save  and  excepting  for  the  years  1928  and  1929, 
which  assessments  as  hereinbefore  declared  appellee  abandons. 
And  as  to  them  it  is  urged  no  question  can  seriously  be  raised 
as  to  their  having  been  made,  so  far  as  time  is  concerned,  in 
conformity  with  the  taxing  statutes. 

The  further  contentions  of  the  Receivers  are  believed  to 
have  been  discussed  in  replying  to  the  points  raised  by  Wash¬ 
ington  Properties,  Inc. 


CONXLUSION 

For  the  reasons  herein  stated,  it  is  respectfully  submitted 
that  the  order,  confirming  the  report  of  the  Special  Master, 
here  appealed  from  was  right  and  should  be  affirmed. 

Elwood  H.  Seal, 

Corporation  Counsel,  D.  C., 

Vernon  E.  West, 

Principal  Assistant  Corporation  Counsel,  D.  C,, 
William  H.  Wahly, 

Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellee 
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United  States  Court  of  Appeals  for  the 

District  of  Columbia 


a.  In  the  District  Court  of  the  United  States  for 

the  District  of  Columbia 

Equity  No.  59573 

Ella  !M.  Ockershausex,  in  her  own  right  and  as  Execu¬ 
trix  under  the  will  of  Louis  Kolipixski,  deceased, 
Plaintiffs 

V.  I 

Emilie  Kolipixski  Bucy,  and  Hexrietta  Kolipixski  Evaxs, 
Trustees  of  the  Estate  of  Louis  Kolipixski,  deceased; 
Emilie  Kolipixski  Bucy,  Hexrietta  Kolipixski 
Evaxs,  Elexore  Kolipixski  Smith  and  Louis  Kolipin- 
SKi,  Defendants. 

I 

UxiTED  States  of  America, 

District  of  Columbia,  ss: 

BE  IT  REMEMBERED,  That  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  at  the 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
filed  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit : — 

1  Filed  September  25,  1935 

In  the  Supreme  Court  of  the  District  of  Columbia! 
Holding  an  Equity  Court 
Equity  No.  59573 

Ella  M.  Ockershausex,  in  her  own  right  and  as  Execu¬ 
trix  under  the  will  of  Louis  Kolipinski,  deceased,  3815 
Ingomar  Street,  N.  W.  Washington,  D.  C.,  Plaintiffs 

V. 

Emilie  Kolipixski  Bucy,  4632  Hunt  Avenue,  Chevy  Chase, 
Maryland,  and  Henrietta  Kolipixski  Evaxs,  179  Park 
Avenue,  Saranac  Lake,  New  York,  Trustees  of  the 
Estate  of  Louis  Kolipinski,  deceased; 
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Emilie  Kolipinski  Bucy,  4632  Hunt  Avenue,  Chevy  Chase, 

Marvland, 

Henrietta  Kolipinski  Evans,  179  Park  Avenue,  Saranac 

Lake,  New  York, 

Elenore  Kolipinski  Smith,  4607  West  Virginia  Avenue, 

Bethesda,  Maryland,  and 

Louis  Kolipinski,  3815  Ingomar  Street,  X.  W.,  Washing¬ 
ton,  D.  C., 

Defendants 

Bill  of  Complaint  for  Construction  of  Will. 

The  bill  of  eoinplaint  of  the  plaint itf,  Ella  Ockershau- 
sen,  respectfully  shows  the  Court : 

1:  She  is  a  citizen  of  the  United  States,  of  lawful  age,  a 
resident  of  the  District  of  Columbia,  and  files  this  bill  in 
her  own  right  and  as  Executrix,  residuary  legatee  and 
former  trustee  under  the  will  of  Louis  Kolipinski,  deceased. 

2:  All  the  defendants  are  citizens  of  the  United 
2  States,  and  of  lawful  age;  the  defendant  Emilie  Ko¬ 
lipinski  Bucy  is  a  resident  of  Chevy  Chase,  State  of 
Maryland;  the  defendant  Henrietta  Koli})inski  pjvans  is  a 
resident  of  Saranac  Lake,  State  of  New  Voi*k,  temporarily 
sojourning  in  the  District  of  (Columbia;  the  defendant  Ele¬ 
nore  Koliiiinski  Smith  is  a  resident  of  Bethesda,  Mary¬ 
land;  and  the  defendant  Louis  Kolipinski  is  a  resident  of 
the  District  of  Columbia.  Said  defendants  are  sued  in  their 
own  right  as  heirs  at  law  and  next  of  kin  of  Louis  Kolipin¬ 
ski,  deceased,  and  the  defendants  Emilie  Kolipinski  Bucy 
and  Henrietta  Koli])inski  Evans  are  sued  also  as  trustees 
of  the  estate  of  said  Louis  Kolipinski,  deceased. 

3 :  Louis  Kolipinski,  former  husband  of  plaintiff  and 
father  of  the  defendants  Emilie  Kolipinski  Bucy,  Henrietta 
Koli])inski  Evans,  Elenore  Kolipinski  Smith,  and  Louis 
Koli])inski,  departed  this  life,  in  the  District  of  Columbia, 
Decembei-  15,  1914,  leaving  surviving  him,  as  his  heirs  at 
law  and  next  of  kin,  his  widow,  Pllla  ]M.  Kolipinski  (now 
Ella  M.  Ockershausen,  jilaintiff  herein)  and  their  six  chil¬ 
dren,  Emilie  Koli])inski  (now  Bucy),  Henrietta  Kolipinski 
(now  Plvans),  Elenore  Kolipinski  (now  Smith),  Ottilie 
Kolipinski,  Louis  Kolipinski  and  Andrew  Kolipinski.  Said 
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Ottilie  Kolipinski  was  married  to  one  George  Murray 
McGlue,  and  died  December  29,  1929,  intestate  and  without 
issue.  Said  Andrew  Kolipinski  died  November  7,  1931,  un¬ 
married,  intestate  and  without  issue. 

4:  Said  Louis  Kolipinski,  deceased,  left  a  last  will  and 
testament,  dated  November  2,  1910.  At  the  time  of  the 
making  of  said  will,  said  six  children  of  decedent  were  alive 
and  in  being,  and  no  children  were  thereafter  born  to  de¬ 
cedent.  Said  will  was  duly  admitted  to  probate  and  record 
in  the  Supreme  Court  of  the  District  of  Columbia, 
3  February  3,  1915,  in  Administration  cause  No,  21394. 

Coi)y  of  said  will  is  hereto  annexed,  marked  “Ex¬ 
hibit  A’’,  and  prayed  to  be  read  and  considered  as  a  part 
hereof.  Said  Louis  Kolipinski  at  the  time  of  his  death  was 
seized  and  i)Ossessed  of  real  estate,  all  in  the  District  of 
Columbia,  worth  approximately  $432,000.00. 

5:  Said  will  of  said  Louis  Kolipinski  provided,  among 
other  things,  as  follows : 

“Item:  I  give  devise  and  bequeath  all  my  real  estate 
where.S‘over  situated  which  I  now  own,  or  which  I  may  have 
any  interest  in,  legal  or  e(iuitable  at  the  time  of  my  death, 
unto  my  wife  Ella.  M.  Kolipinski  absolutely  and  in  fee 
simple  according  to  the  nature  of  property.  To  have  and 
to  hold  the  same  unto  and  to  the  use  of  mv  said  wife  Ella 
M.  Koli])inski  her  heirs  and  assigns.  In  and  uj)on  the  trusts 
nevertheless  hereinafter  set  forth,  that  is  to  say:  In  trust 
to  manage  and  control  the  same  and  to  collect  all  income 
therefrom  arising,  and  after  the  payment  of  all  my  funeral 
expenses,  all  my  just  debts  and  the  costs  of  the  administra¬ 
tion  of  my  estate,  including  all  taxes  of  any  kind,  then  to 
use  said  income  of  my  real  estate  for  the  benefit,  support 
and  maintenance  of  my  said  wife  Ella.  M.  during  her  life 
and  the  lives  of  my  children  now  living  and  for  any  chil¬ 
dren  that  may  hereafter  be  born  to  me.  Upon  the  death  of 
my  said  wife  and  children  said  real  estate  shall  descend  to 
their  right  heirs  at  law. 

“Item:  For  the  purpose  of  carrying  out  the  full  provi¬ 
sions  of  this  my  last  will,  it  is  my  intentions  that  my  real 
estate  shall  be  preserved  as  a  whole  for  the  benefit,  support 
and  maintenance  of  my  said  wife  Ella  M.  and  my  children 
during  their  lives.” 
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4  6:  Said  will  further  provided  as  follows: 

^‘Item:  I  give  and  bequeath  to  my  executrix  and 
trustee  herein  named  the  sum  of  twelve  thousand  dollars 
($12000.00)  from  my  personal  estate  in  trust,  to  invest  in 
first  Deeds  of  Trust  upon  real  estate  in  the  District  of  Co¬ 
lumbia  at  interest  at  not  less  than  five  (5)  per  centum  per 
annum,  this  interest  or  income,  I  direct  shall  be  paid  to  my 
sister  Emily  Weiss  in  periods  of  every  six  months  for  and 
during  her  natural  life,  and  upon  her  death  said  principal 
sum  and  any  income  that  may  be  due  my  said  sister  shall 
revert  to  mv  estate.” 

7 :  Said  will  further  provided  as  follows : 

“Item:  In  the  event,  that  the  total  value  of  my  j)ersonal 
estate,  consisting  of  either  money,  bonds,  or  other  securi¬ 
ties  shall  equal  the  sum  of  Ten  Thousand  Dollars 
($10,000.00)  or  more;  I  then  give  and  bequeath  the  same  to 
my  wife  Ella  M.  in  trust  to  hold  as  a  fund,  with  which  to 
settle  and  satisfy  any  and  all  claims,  demands,  suits  or  dam¬ 
ages  that  may  arise  against  my  sixid  wife  as  trustee  in  the 
management  and  protection  of  my  said  real  estate;  Pro¬ 
vided  that  said  trust  fund  shall  not  exceed  the  sum  of 


Twenty  thousand  dollars  ($20000.00).  Said  trust  fund 
shall  be  kept  on  deposit  in  one  or  more  Banking  institutions 
at  interest,  which  interest  shall  be  addedec^  to  the  income 
hereinbefore  provided  and  to  be  used  for  the  benefit,  su])- 
port  and  maintenance  of  my  said  wife  and  children.” 

8:  Said  will  further  provided  as  follows: 

“Item:  All  the  rest  and  residue  of  my  estate  of  which  I 
may  die  seized  and  ])Ossessed,  or  to  which  I  may  be  entitled 
at  my  death,  I  give  devise  and  bequeath  unto  my  wife 
5  Ella  Koli])inski  her  heirs  and  assigns  forever”. 

9:  Said  will  further  provided  as  follows: 

“Item:  Should  my  said  wife  Phla  M.  Kolipinski  marry 
at  anv  time  after  mv  death  ;  or  during  the  minoritv  of  either 
of  mv  two  oldest  living  children;  or  should  mv  said  wife 


die;  then,  in  either  event  1  hereby  authorize,  direct  and  em- 
[>ower  any  of  my  said  children,  to  institute  proceedings  in 
the  courts  of  the  District  of  Columbia  for  the  appointment 
of  a  competent  trustee,  in  the  ])lace  and  stead  of  my  said 
wife,  who  shall  act  as  said  trustee  until  such  time  as  my  two 


oldest  living  children  shall  arrive  at  their  majority,  when 
said  substituted  trustee  shall  thereupon  surrender  his  said 
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trust  to  and  in  favor  of  niy  two  oldest  living  children,  who 
are  hereby  appointed  trustees  with  the  same  authority  and 
power,  as  herein  given  and  granted  unto  my  said  wife,  or 
to  the  substituted  trustee  appointed  in  her  place  and  stead”. 

10:  Said  Ella  M.  Kolipinski  was  named  as  executrix  in 
said  will,  and  duly  qualified  as  such;  decedent’s  funeral  ex¬ 
penses  and  all  his  just  debts,  including  all  taxes,  were  duly 
paid,  and  her  final  account  as  such  executrix  was  approved 
and  passed  in  said  Administration  cause.  Thereafter  she 
entered  upon  her  duties  as  trustee  under  said  will,  and  as 
such  managed  and  controlled  said  real  estate  and  collected 
all  income  therefrom  arising  as  directed  in  said  will. 

Emily  Weiss,  sister  of  Louis  Kolipinski,  died  on,  to  wit, 
the  twenty-eighth  day  of  May,  1923,  and  thereupon  the 
principal  sum  of  $12,000.00  bequeathed  by  said  will  in  trust 
for  said  Emily  Weiss  reverted  to  the  estate  of  decedent. 

11:  On  the  fifteenth  day  of  August,  1918,  plaintiff  was 
married  to  one  Louis  F.  C.  Ockershausen.  At  the 
6  time  of  said  marriage,  none  of  said  children  of  Louis 
Kolipinski,  deceased,  had  attained  the  age  of  twenty- 
one  years.  No  proceedings  were  instituted  for  the  appoint¬ 
ment  of  a  substitute  trustee  as  provided  in  said  will,  and  " 
plaintiff  continued  to  act  as  trustee  under  said  will  in  the 
management  and  control  of  said  real  estate  and  the  collec¬ 
tion  of  the  income  therefrom,  until  decedent’s  oldest  two 
living  children,  the  defendants  Emilie  Kolipinski  (now 
Bucy)  and  Henrietta  Kolipinski  (now  Evans)  attained  their 
majority.  Said  Emilie  Kolipinski  was  born  August  31, 
1903;  said  Henrietta  Kolii)inski  was  born  September  17, 
1904-,  and  attained  her  majority  Sei)tember  16,  1925,  where¬ 
upon  under  the  terms  of  said  will  said  Emilie  Kolipinski 
and  Henrietta  Kolipinski  became  legally  and  are  now  trus¬ 
tees  under  said  will,  and  as  such  vested  with  the  authority 
and  power  given  therein,  though  the  plaintiff  has  continued 
to  act,  and  is  now  acting,  as  such  trustee  in  fact,  with  the 
knowledge  of  said  Emilie  Kolipinski  (now  Bucy)  and  Hen¬ 
rietta  Kolipinski  (now  Evans)  that  she  was  so  acting,  and, 
until  shortly  before  the  filing  of  this  bill,  with  their  ac¬ 
quiescence  therein. 

12.  Plaintiff  has  at  all  times  in  the  management  and  con¬ 
trol  of  said  real  estate,  and  the  collection  and  disposition  of 
the  income  therefrom,  endeavored  to  carry  out  the  provi- 
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sions  of  said  will  and  the  intent  of  the  testator  as  expressed 
therein;  instead  of  nsin«:  said  income  only  for  her  own  bene¬ 
fit,  support  and  maintenance,  as  she  is  advised  she  had  the 
right  to  do,  she  has  used  it  for  the  benefit,  support  and 
maintenance  of  herself  and  all  of  her  said  children,  to  the 
best  of  her  judgment  and  discretion,  and  with  the  endeavor 
to  have  the  amounts  applied  by  her  for  the  benefit  of  each 
child  as  nearly  equivalent  as  practicable  under  circum¬ 
stances  as  they  arose  and  the  necessities  of  her  said  chil¬ 
dren. 


13.  Tn  the  management  of  said  real  estate  and  the 
7  collection  and  disposition  of  the  income  therefrom, 
questions  have  arisen  as  to  the  a])plication  of  said 
income,  whether  by  said  will  all  said  income  from  said  real 
estate  is  given  and  bequeathed  absolutely  to  plaintiff  in 
her  own  right,  to  be  distributed  according  to  her  discretion. 


or  whether  said  defendants  Emilie  Koli])inski  Bucy,  Hen¬ 
rietta  Kolipinski  Evans,  p]lenore  Kolipinski  Smith  and 
Louis  Kolijhnski  have  a  vested  right  to  share  in  said  income. 

Questions  have  also  arisen  as  to  the  ownershi])  of  the 
principal  of  said  trust  fund  of  $12,000.00  for  Emily  Weiss, 
and  as  to  the  i)rinci])al  of  said  trust  fund  of  $20,000.00  for 
the  protection  of  plaintiff  as  trustee,  upon  her  ceasing  to 
act  as  such  trustee  in  fact. 

Said  Henrietta  Kolipinski  Evans  has  recently  announced 
hei‘  intention  and  desire  to  take  over,  with  her  co-trustee 
said  Emilie  Kolipinski  Bucy,  the  active  management  and 
control  of  said  real  estate.  Plaintiff  is  willing  and  desir¬ 
ous,  and  has  at  all  times  been  willing  and  desirous,  that 
said  Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Evans  take  over  and  assume  such  active  management  and 
control  and  do  the  work  plaintiff  has  been  doing  in  their 
behalf.  But  before  turning  over  to  said  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  Trustees,  the  man¬ 
agement  and  control,  and  the  collection  of  the  income,  of 
said  real  estate,  plaintiff  is  entitled  to  have  a  final  deter¬ 
mination  of  the  (piestion  whether  the  net  amount  of  said 
income,  when  so  collected,  shall  be  turned  over  to  plaintiff 
in  her  o\\m  right  to  be  distributed  according  to  her  discre¬ 
tion,  or  whether  said  defendants  Emilie  Kolipinski  Bucy, 
Henrietta  Kolipinski  Evans,  Elenore  Kolipinski  Smith  and 
Louis  Kolipinski  have  a  vested  right  to  share  in  said  in- 
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come;  and  a  final  determination  as  to  the  ownership 

8  of  the  principal  of  said  trust  fund  of  $12,000.00  for 
Emily  Weiss  and  the  principal  of  said  trust  fund  of 

$20,000.00  for  the  protection  of  plaintiff  as  trustee,  upon 
her  ceasing  to  act  as  such  trustee. 

14.  Plaintiff  is  advised  and  therefore  avers  that  by  a 
})ro])er  construction  of  the  first  ‘‘ITEM”  of  said  will,  which 
devises  all  the  real  estate  of  decedent  absolutely  and  in  fee 
simple  to  plaintiff,  named  as  Ella  M.  Kolipinski,  in  trust  to 
collect  the  income  therefrom  and  use  said  income  for  her 
benefit,  sup])ort  and  maintenance  during  her  life  and  the 
lives  of  decedent’s  children  then  living,  all  income  from  said 
real  estate  is  given  and  bequeathed  absolutely  to  plaintiff 
in  her  own  right ;  that  under  said  will  plaintiff  takes  the 
income  from  said  real  estate,  not  jointly  with  said  children, 
but  absolutelv;  that  said  will  did  not  make  said  children 
tenants  in  common  with  plaintiff  of  said  real  estate  or 
jointly  entitled  to  the  income  thereof,  and  did  not  vest  any 
present  interest  in  said  childi-en  as  beneficiaries  of  said  in¬ 
come,  during  the  lifetime  of  plaintiff. 

lo.  Plaintiff  is  furthei'  advised  that  upon  the  death  of 
said  P]mily  AVeiss  the  principal  of  said  trust  fund  for  her 
benefit,  in  the  amount  of  $12,000.00,  directed  by  said  will  to 
revert  to  the  estate  of  decedent,  thereupon  became  a  part 
of  the  rest  and  residue  of  said  estate  and  as  such  was  de¬ 
vised  and  bequeathed  to  plaintiff  in  her  own  right. 

16.  Plaintiff  is  further  advised  and  therefore  avers  that 
said  trust  fund  of  not  to  exceed  $20,000  ;00,  bequeathed  to 
her  in  trust  to  hold  as  a  fund  with  which  to  settle  any  claims 
against  her  in  the  management  of  said  real  estate,  is  by 
the  terms  of  said  will  provided  as  a  protection  to 

9  her,  only,  against  such  claims  and  demands  against 
her  as  trustee,  and  does  not  operate  to  protect  claims 

or  demands  against  anv  substitute  trustee  or  the  trustees 
taking  over  the  management  of  said  estate  upon  plaintiff’s 
marriage;  that  a  proper  construction  of  said  will  requires 
that  said  trust  fund  be  kept  only  so  long  as  protection  for 
claims  and  demands  against  her  is  necessary,  and  that  upon 
the  termination  of  her  trusteeship,  there  being  no  provision 
for  the  disposition  of  said  trust  fund  at  the  termination 
thereof,  the  principal  of  said  fund  became  a  part  of  the 
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rest  and  residue  of  decedent’s  estate  and  as  such  was  de¬ 
vised  and  bequeathed  to  plaintiff  in  her  own  right. 

17.  Plaintiff  is  further  advised  that  she  is  entitled  to  have 
said  will  of  Louis  Kolipinski,  deceased,  construed  by  this 
Honorable  Court,  to  the  end  that  a  comprehensive  and  ade¬ 
quate  decree  may  be  entered  and  the  rights  and  duties  of 
the  defendant  trustees,  and  the  rights  of  plaintiff  in  her 
own  right  and  the  remaining  defendants  herein,  in  the  in¬ 
come  from  said  real  estate,  in  said  Emily  Weiss  trust  fund 
of  $12,000.00,  and  in  said  trust  fund  of  $20,000.00,  may  be 
ascertained  and  established,  in  view  of  the  conflicting  claims 
which  have  been  asserted  against  said  income  from  said 
real  estate  and  against  each  of  said  trust  funds. 

All  persons  in  interest  or  claiming,  or  who  could  claim, 
an  interest  in  said  income  from  said  real  estate  and  in  the 
principal  of  said  trust  funds  of  $12,000.00  and  $20,000.00 
respectively,  are  parties  to  this  proceeding,  and  this  Hon¬ 
orable  Court  may  in  this  cause  adjudicate  and  determine 
the  rights  of  all  said  parties  in  and  to  said  interests 
10  in  said  estate  and  permit  full  justice  to  be  done. 

Wherefore,  the  premises  considered,  plaintiff 

prays : 

1 :  That  process  may  issue  out  of  this  Honorable  Court 
directed  unto  the  defendants,  and  each  of  them,  command¬ 
ing  them  to  appear  in  this  Honorable  Court  on  a  day 
therein  to  be  named  and  answer  the  exigencies  of  this  bill 
of  complaint. 

2:  That  this  Honorable  Court  construe  said  will  of  Louis 
Kolipinski,  deceased,  dated  Xovember  2,  1910,  and  deter¬ 
mine  the  rights  and  duties  thereunder  of  plaintiff  and  the 
defendants  in  and  to  tlie  income  from  decedent’s  real  estate. 

3:  That  this  Honorable  Court  construe  said  will  of  Louis 
Kolipinski,  deceased,  and  determine  the  rights  thereunder 
of  plaintiff  in  and  to  the  principal  of  the  trust  fund  of 
$12,000.00  for  the  benefit  of  Emily  Weiss. 

4:  That  this  Honorable  Court  construe  said  will  of  Louis 
Kolipinski,  deceased,  and  determine  the  rights  thereunder 
of  plaintiff  in  and  to  the  principal  of  the  trust  fund  of  not 
to  exceed  $20,000.00  for  the  protection  of  plaintiff  as  trus¬ 
tee  of  said  estate  of  Louis  Kolipinski,  deceased. 
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5:  And  that  plaintiff  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require  and  to  the  Court 
mav  seem  meet  and  proper. 

11  ‘  ELLA  M.  OCKERSHAUSEN 

in  hf'r  own  right  and  as  Executrix  under 
the  ivill  of  Louis  Kolipinski,  deceased, 

Plaintiff 

JOHN  E.  LASKEY 
Attorney  for  Plaintiff. 

District  of  Columbia,  ,s.v; 

Ella  M.  Ockershausen,  being-  first  duly  sworn,  upon  oath 
dejioses  and  says : 

That  she  is  ])laintiff  in  the  above-entitled  cause;  that  she 
has  read  the  foregoing  bill  of  com])laint  by  her  subscribed 
in  her  own  right  and  as  Executrix  under  the  will  of  Louis 
Kolipinski,  deceased,  and  knows  the  contents  thereof ;  that 
the  matters  and  things  therein  stated  as  of  her  own  knowl¬ 
edge  are  true,  and  those  stated  as  upon  information  and 
belief  she  believes  to  be  true. 

ELLA  M.  OCKERSHAUSEN 

Subscribed  and  sworn  to  before  me  this  21st  day  of  Sep¬ 
tember,  1935. 

MABEL  E.  ASHLEY; 

(Notarial  Seal)  Notary  Public,  D,  C. 

12  Exhibit 
In  the  Name  of  God:  Amen. 

I  Louis  Kolij)inski  Physician  of  the  City  of  Washington, 
District  of  Columbia  being  in  good  health  and  of  sound 
and  disposing  mind  and  memory,  do  make  publish  and  de¬ 
clare  this  to  be  my  last  will  and  testament,  hereby  revok¬ 
ing  and  annulling  anv  and  all  wills  bv  me  at  anv  time  here- 
tofore  made 

Item:  I  give  devise  and  bequeath  ^1  mv  real  estate 
where-sover  situated,  which  I  now  own,  orwEiSi^  1,  may  Tia^ 
any  interest  in,  legal  or  e(|uitable  at  the  time  of  my  death, 
unto  my  wife  Pilla.  M.  Koliiiinski  absolutely  and  in  fee 
simple  according  to  the  nature  of  property.  To  have  and 
to  hold  the  same  unto  and  to  the  use  of  my  said  wife  Ella 
M.  Kolipinski  her  heirs  and  assigns.  In  and  upon  the 
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Item:  Should  uny  part  of  my  real  estate  be  sold,  it  is  my 
will,  and  I  so  direct  my  trustee  to  immediately  invest  the 
monev  so  realized  from  said  sale  in  other  real  estate  in  the 
District  of  Columbia,  the  income  therefrom  to  be  used  for 
the  same  purpose  as  I  have  hereinbefore  more  fully  set 
forth. 

Item:  I  liive  and  bequeath  to  my  executrix  and  trustee 
herein  named  the  sum  of  twelve  thousand  dollars 
($12000.00)  from  my  ])ersonal  estate  in  trust,  to  invest  in 
first  Deeds  of  Trust  upon  real  estate  in  the  District  of  Co- 
i  lumbia  at  interest  at  not  less  than  five  (5)  per  centum  per 
\  annum,  this  interest  or  income,  I  direct  shall  be  paid  to  my 
\  sister  Emily  Weiss  in  periods  of  every  six  months  for  and 


i 

l 


trusts  nevertheless  hereinafter  set  forth,  that  is  to  sav*  In 
trust  to  manai>:e  and  control  the  same  and  to  collect^ll  in-  | 
come  therefrom  arising-,  and  after  the  pa^unent- of  all  my  j 
funeral  expenses,  all  my  just  debts  and  the  vosts  of  the 
administration  of  my  estate,  including  all  taxes  of  any  kind, 

then  to  .  . .  •• 

Louis  Koli])inski 

use  said  income  of  my  real  estate  for  the  benefit,^upport 
and  'maiidemmce  (if  my  said  wife ’Ella.  M.  dupiiig  her  life 
^  and  thg lives  of  my  children  now  living  and  ferf  any  children 
,  that  may  hereafter  be  born  to  me.  Upon  the  death  of  my 
said  wife  and  children  said  real  estate  shall  descendjo  their 
right  heirs  at  l^v.  / 

1 1 emTEo ui r po sje' o f  carrying  out  the  full  provisions 
of  tills  my  last  will,  ’^'js  my  intentions  that  my  real  estate 
shall  be  ])reserved  a's  a  .whole  for  the  ben^efit,  support  and 
niaintenance  of  niv  said  wife  Ella  M.  and  mv  children  dur- 
ing  their  lives;  but  occasions  may  arise  when  a  part 
b‘)  or  the  whole  of  my  i-eal  estate  may  be  sold  at  a  great 
advantage.  1  therefore  authorize  and  empower  my 
said  trustee  to  sell  any  part,  or  the  whole  of  my  said  real 
estate  at  any  time  for  a  sum  at  not  less  that  two  (2)  and 
one  (1)  half  (V^)  times  the  then  assessed  value  of  my  said 
real  estate,  and  to  transfer  and  convey  to  the  purchaser 
oi*  purchasers  a  perfect  title.  But  my  said  trustee  is  not 
authorized  to  Mortgage  any  ])art  of  my  real  estate  for  any 
purpose 

Louis  Kolipinski 
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duriii<j^  ber  iiaturalllife,  aiid  upon  hor  doath  said  principal 
sum  aud  aiiv  income  that  mav  be  due  mv  said  sister  shall 


/ 


revert  to  my  estate  t  i 

Jtem;  in  tile  event,  that  the  total  value  of  my  personal 


estate,  consisting-  of\  either  money,  bonds,  or  other  securi-l^i^’  ' 
ties  shall  equal  the  sum  of 


C- 


Louis  Kolipinski 


14  Ten  thousand  dollars  ($10,()()0.00)  or  more';;  I  then 


give  and  be(]ue 
ti-ust  to  hold  as  a  func 


nth  the  samo'tb  myrwife  Ella  M.  in 
,  witli  which  to  settle  and  satisfy  anv 
and  all  claims,  demands,  suits  or  damages  that  may  arise 
against  mv  said  wife  as  trustee  in  the  management  and 
protection  of  my  sa]d  real  estafej  Pj-ovided  that  said  trust, 
fund  shall  not  exceed  the  sum  of  Twenty  thousand-  dollars 
($20000.00).  Said  tri  st  fund  shall  be  kei)t  on  deposit  in 


one  or  more  Banking  institutions  at  interest,  which  interest 
shall  be  addedrv/  to  tl  e  income  hereinbefore  provided 


to  be  used  fer  tlie  beiielit,  support  and  maintenance,  of  mv 

— — -  j  — •  -  ''*■  ....  > .  .  —  •' 

said  wife  a^^^h^-idldrpil 

Item:  All  the  i-est  and  residue  of  mv  estate  of  which  I 
may  die  seized  and  possessed,  or  to  which  I  may  be  entitled 
at  my  death,  T  give  devise  and  be(]ueath  unto  my  wife  Ella 
M  Koli})inski  her  heirs  and  assigns  forever 

Item:  Should  my  said  wife  Blla  M.  Kolipinski  marry  at 
anv  time  afterlhvlTeiitTi -Th*  d'urTiigThTmnTorifv 


( 

I 


Louis  Kolipinski 


of  either  of  my  two  oldest  Ijvijig  cliM  or  should  my 

sjuTTvwfe  die ;  then,  in  eithei-  event  I  hereby  authorize,! direct 

IIX". _ . .Tl  -.A* _  ..  •■"I  ;;Trn'm.rrr  ~  f  •> — 


^  and_emi)ower  anv  otjin^^rid  cTTildreiu  to  institute  proceed-^ 

\  ings  in  the  courts  of  the  District  of  Columbia  for  the  ap--^ 


'pbihtment  of  a  com])etent  ti-ustee,  in  the  place  and  stead 
of  mv  said  wife,  who  shall  act  as  said  trustee  until  such^y^^H,, 
time  as  my  two  oldest  living  children  shall  arrive  at  their 
majoWty,  then  said  substituted  trustee  shall  thereupon  sur- 


renderXJiis  said  trust  to  and  in  favor  of  mv  two  oldest 
living  children,  who  are  hereby  aj[^ointed  jtimste^ 
same  auBionty  and  power,  as  Lerein  given  and  granted  unto  ' 
imr^iHT\Tre,^to"^  appointed  in  her 

place'and  stead 
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15  Lastly :  Having  evcrv  confidence  that  inv  wife  will 

carefully  pnrrv  oiit  this  my  last  will,  I 

hereby  nominate  and  wife  Ella  M.  Kolipin- 

ski  to  be  the  pf  fiiic  niy  last  will  and  testament, 

and  that  she  is  hereby  expressly 

Louis  Kolipinski 

a bsolved  from  tli(>  giving  auv  bond  either  as  said  executrix 
or  trustee 

[ii  Witness  whereof,  1  Louis  Koli])inski  testator  afore¬ 
said  hav’e  to  this,  my  last  will  and  testament  consisting  of 
six  pages  of  i)aper  set  my  hand  and  seal  this  2nd  day  of 
Xovember  A.  D.  1910 

LOUIS  KOLIPINSKI  (Seal) 

The  above  instrument  consisting  of  six  ])ages  of  paper 
was,  at  the  date  thereof  signed,  sealed,  published  and  de¬ 
clared  by  the  said  Louis  Koli})inski  as  and  for  his  last  will 
and  testament,  in  the  ])resence  of  us,  who,  at  his  recpiest, 
and  in  his  j)resence,  and  in  the  ])resence  of  each  other,  have 
hereunto  subscribed  our  names  as  witnesses  thereto. 

ROBERT  (\  SHINN 
1125— 14th  St.  N.  W. 

JOSEPH  A.  HAYDEN 
Bond  Building 

WlLLrA:\I  B.  REILLY 
1320  Harvard  St. 
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The  Separnfi'  ^iusicer  <fnfl  C ross-bill  for  Affirmative 
Relief  of  Eleauore  Kolipinski  Smith,  Defendant. 

Filed  October  2,  1935 


* 


* 


The  separate  answer  and  cross-bill  for  affirmative  relief 
of  Eleanore  Koii])inski  Smith,  defendant,  respectfully  rep¬ 
resents  to  this  Honorable  Court  as  follows: 

1.  Paragra])h  one  (1)  of  the  bill  is  admitted. 

2.  Paragraph  two  (2)  is  admitted,  with  the  exception 

that  this  defendant  is  not  a  resident  of  the  State  of 
Maryland  but  is  temporarily  sojourning  at  Bethesda 
in  said  State. 
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3.  Paragraph  three  (3)  is  admitted. 

4.  Paragraph  four  (4)  is  admitted. 

5.  Paragraph  five  (5)  is  admitted. 

6.  Paragraph  six  (6)  is  admitted. 

7.  Pai-agraph  seven  (7)  is  admitted. 

8.  Paragraph  eight  (8)  is  admitted. 

9.  Paragraph  nine  (9)  is  admitted,  but  defendant  refers 
to  the  original  will  of  the  testator  for  greater  certainty  as 
to  the  terms  of  said  will. 

10.  Paragraph  ten  (10)  is  admitted. 

11.  Paragraph  eleven  (11)  is  admitted. 

12.  Defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  with  respect  to  any  of  the  allegations  con¬ 
tained  in  ])aragrapli  twelve  (12)  and  demands  strict  proof 
thereof. 

13.  Defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  with  respect  to  any  of  the  allegations  con¬ 
tained  in  pai-agrapli  thirteen  (13)  of  the  bill,  and,  if  mate¬ 
rial,  demands  strict  ])roof  thereof. 

14.  All  the  allegations  contained  in  ])aragraph  fourteen 
(14)  ot*  the  bill  are  denied.  For  further  answer  to  said 
paragi-a])h  defendant  avers  that  a  proper  construction  of 
the  last  will  of  Louis  Kolipinski,  deceased,  and  the  true  in- 
tentio]!  of  said  testator  plainly  expressed  in  his  said  will  is 
that  the  entire  net  income  of  his  said  estate  shall  be  used 
as  a  trust  fund  for  the  benefit,  support  and  maintenance  of 
])laintitf  (his  widow)  and  all  living  children  of  said  testator 
during  the  period  of  their  natural  lives  and  by  a  proper 
construction  of  the  terms  thereof,  i)laintiff  and  all  living 
children  of  said  testator  have  a  present,  vested  and  equal 
right  to  share  equally  in  all  the  net  income  from  said  estate 
during  the  period  of  their  natural  lives,  the  last  survivor 
among  them  to  take  the  whole  of  the  net  income  for  the 
period  of  his  or  her  life.  Defendant  avers  that  said  will 

does  not  in  terms  or  by  impfication  give  all  net  in- 
18  come  to  the  jdaintiff  absolutely  and  in  her  own  Hght 
to  ])e  disposed  of  by  i)laintiff  in  her  absolute  discre¬ 
tion  dui-ing  the  period  of  her  life,  defendant  avers  that  the 
testator  not  having  by  the  terms  of  the  will  vested  or 
granted  any  discretion  to  any  trustee  as  to  the  use  to  be 
made  of  the  net  income  and  not  having  by  the  terms  thereof 
apportioned  the  net  income  between  any  of  the  life  benefici- 
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aries,  a  proper  construction  of  the  will  requires,  and  the 
only  practical  interpretation  thereof  under  the  ])resent  sta¬ 
tus  of  the  life  beneficiaries,  is  that  plaintiff  and  all  the  living 
children  of  tlie  testator  are  equal  and  common  ovmers  of 
the  entire  net  income  accrued  since  the  death  of  testator 
and  to  accrue  in  the  future  for  the  ])oriod  of  their  lives  and 
tliat  the  rights  of  the  plaintiff  and  all  living  children  of  the 
testator  as  equitable  owners  of  the  net  income  should  be, 
and  is,  according  to  the  ])rincii)les  of  equity,  that  is  to  say, 
e(pially  and  share  and  share  alike.  Defendant  further  avers 
that  tlie  will  does  not  in  terms  or  by  inqdieation  grant  any 
discretion  to  the  ])laintiff  or  trustees  substituted  upon  the 
remari-iage  of  plaintiff  in  1918  or  to  any  trustee  that  may 
hereafter  be  substituted  bv  this  court.  The  voungest  living 
child  of  testator,  Louis  Koli})inski,  is  now  28  years  of  age 
and  the  eldest  living  child  is  now  32  years  of  age.  Defendant 
avers  that  while  the  children  of  testator  were  still  infants 
and  while  ])laintiff’  lawfully  occui)i(‘d  the  office  of  trustee,  she 
necessarily  and  in  the  nature  of  things  was  obliged  to  use 
some  minor  discretion  in  providing  for  the  sup])ort  and 
maiiitenance  of  testator’s  children  and  this  apart  from  the 
mandatory  provisions  of  the  will.  Defendant  further  avers 
that  from  the  terms  of  the  will  the  testator  never  intended 
that  after  his  children  attained  their  majority  that  plain¬ 
tiff’  should  control  their  lives  and  property  by  the  exercise 
by  th(‘  i)laintiff  of  a  ])ersonal  and  arbitrary  discretion  for 
the  period  of  the  life  of  plaintiff,  es])ecially  after  the  loss 
by  ])laintiff’  of  the  office  of  trustee  upon  her  remarriage  in 
1918.  Defendant  avers  from  the  contents  of  the  will  that 
the  testator  never  intended  that  u})on  the  loss  by  plaintiff 
of  the  office  of  trustee  bv  remarriage,  that  trustees 
19  substituted  in  her  stead  should  be  com})elled  to  do 
the  idle  and  anomalous  thing  of  turning  all  net  in¬ 
come  over  to  ])laintiff  to  be  disposed  of  by  her  and  thus  in 
effect  still  leave  the  plaintiff  a  trustee  in  fact.  Defendant 
avers  that  it  was  the  true  intention  of  the  testator  that  ifpon 
the  reniai-riage  of  i)laintiff  that  his  substituted  trustees 
should  tliiM-eafter  not  onlv  administer  all  the  duties  of  the 
offict‘  of  trustee  but  also  should  make  the  distribution  of  the 
n(‘t  income  among  the  beneficiaries,  including  the  plaintiff, 
and  defendant  avers  that  upon  the  remarriage  of  the  plain¬ 
tiff  and  the  coming  of  age  of  the  two  eldest  children  of 
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testator,  the  substituted  trustees  were  thenceforth  respon¬ 
sible  personally  for  the  administration  of  the  trust  and  the 
l)roper  distribution  of  the  income  thereof.  This  defen¬ 
dant  invites  the  attention  of  the  court  to  the  mandatory 
duty  imposed  by  the  will  not  only  to  support  and  mainfain 
but  also  administer  the  trust  for  their  benefit”^  the  lafter 
term  having-  a  broad  and  general  meaning  not  immediately 
or  remotely  connected  with  or  limited  or  restricted  by  the 
mandatory  duty  of  support  and  maintenance.  Defendant 
further  avers  that  the  testator  intended  the  word  ‘‘benefit” 
to  be  understood  in  its  common  and  ordinarv  definition, 
which  means  and  is  commonlv  understood  to  mean,  to  the 
advantage,  gain  profit  or  whatever  ])romotes  prosperity 
and  ])ersonal  happiness,  and  enhances  the  value  of  property 


or  rights  of  citizens  as  contradistinguished  from  what  is 


injurious. 

15.  The  allegations  of  paragraph  fifteen  (15)  of  the  bill 
are  denied.  Foi-  further  answer  to  this  paragraph  defen¬ 
dant  avers  a  ])i'oper  construction  of  the  will  to,  be  that 
upon  the  death  of  the  cestui-(|ue-trust  in  the  Weiss  trust 
fund  that  the  i)rinci})al  and  any  accrued  income  should  re¬ 
vert  to  the  estate  of  testator  and  thei-eafter  become  a  part 
of  the  general  trust  estate  of  testator,  the  income  therefrom 
to  be  used  for  the  same  purpose  as  the  income  from  the  real 
estate  of  testatoi*  and  u])on  the  death  of  the  last  life  bene¬ 
ficiary  the  ])rincii)al  of  said  fund  is  to  descend  to  the  right 
heirs  of  testator’s  children  and  not  otherwise. 


1().  The  allegations  of  paragraph  sixteen  (16)  of 
20  the  bill  are  denied.  For  further  answer  to  this  para¬ 
graph  defendant  avers  that  a  proper  construction 
of  the  will  is  that  the  trust  and  litigation  fund  of  not  to  ex¬ 
ceed  $20,000.  was  intended  by  the  testator  to  be  not  a  temp¬ 
orary  but  a  permanent  fund  to  be  held  by  the  plaintiff,  as 
trustee,  or  by  any  substituted  trustees,  for  the  permanent 
})rotection  of  not  only  the  life  beneficiaries  but  also  the  re¬ 
maindermen  of  testator,  of  whom  there  are  now  four  in 
being,  against  claims,  suits  and  judgments,  which  might  in 
the  course  of  vears  of  administration  and  in  the  absence  of 


such  a  fund  impair  the  estate  and  thereby  injuriously  affect 
the  life  beneficiaries  as  a  class  and  the  remaindermen  as 


well.  Defendant  further  avei*s  that  upon  the  death  of  the 
last  survivor  among  the  life  beneficiaries  said  fund,  by  a 


16 


HENRIETTA  KOLIPINSKI  EVANS,  ET  Alu  VS. 


proper  interpretation,  should  descend  to  the  right  heirs  of 
testator’s  children  and  the  income  from  said  fund  was  di¬ 
rected  by  the  testator  to  be  added  to  the  income  hereinbe¬ 
fore  provided  and  be  used  for  the  benefit,  support  and  main¬ 
tenance  of  mv  said  wife  and  children.  The  direction  as  to 
the  use  of  the  income  from  this  fund  precludes  the  inter¬ 
pretation  that’  it  was  intended  to  be  a  temporary  fund  for 
the  j)rotection  of  })laintiff  alone. 

17.  Defendant  admits  the  first  sentence  contained  in  par- 
agra])li  seventeen  (17)  of  the  bill,  but  denies  the  remaining 
alleu-ations  contained  therein  and  sui^irests  to  the  court  the 
absence  of  ])ro])er  and  necessary  parties  defendant  to  this 
suit  and  the  fact  that  the  owmership  and  character  of  the 
trust  and  litigation  fund  of  $20,000.  cannot  be  finally  and  ju¬ 
dicial!  v  determined  in  the  absence  of  the  remaindermen  of 
the  testator,  whose  names  and  addresses  appear  herein¬ 
after. 

18.  Defendant  bv  wav  of  affirmative  relief  against  the 
])laintiff  and  the  present  trustee  of  the  estate  of  testator 
avers  that  ever  since  the  death  of  the  testator  on  December 
If),  1914  and  at  the  ]) resent  time  ])laintitf  has  been  in  the 
sole  and  absolute  control  and  possession  of  the  estate  of 
the  testator  and  during  the  ])eriod  of  nearly  twenty  one 
yeai's  since  the  death  of  testator  through  the  present  time, 

as  this  defendant  is  advised,  believes  and  avers, 
21  the  plaintiff  has  collected  and  received  into  her  pos¬ 
session  or  for  her  account  a  gross  income  from  rents, 
interest  and  other  sources  of  said  estate  in  excess  of  the 
sum  of  five  hundred  and  fifty  thousand  dollars  ($550,000.). 
Defendant  is  advised,  believes  and  avers  that  at  all  times 
since  the  death  of  the  testator  his  said  estate  has  produced 
a  net  income  in  excess  of  sixteen  thousand  dollars  ($16,000.) 
per  annum  and  for  a  number  of  years  produced  a  net  in¬ 
come  in  excess  of  nineteen  thousand  dollars  ($19,000.)  per 
annum.  Dui'ing  the  ])eriod  of  nearly  twenty  one  years  that 
plaintifl'  has  been  in  the  sole  and  undisturbed  control  and 
possession  of  said  estate,  the  plaintiff  has  controlled  the 
affairs,  income  and  business  of  th(‘  estate  in  absolute  secrecy 
and  has  generallv  treated  the  estate  and  the  income  there- 
from  as  if  it  were  her  sole,  individual  and  absolute  prop- 
ei'tv,  has  never  at  anv  time  rendered  an  account  of  the  in- 
come  thereof  to  this  defendant  or  other  children  of  the 
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testator,  has  at  no  time  given  this  defendant  any  informa¬ 
tion  with  respect  to  the  condition  and  atfairs  of  the  trust 
property,  has  met  requests  of  tliis  defendant  for  informa¬ 
tion  in  the  last  several  years  with  evasive  oral  response, 
which  atforded  this  defendant  no  information  whatever  as 
to  the  income  and  atfairs  of  the  estate,  has  kept  all  books 
and  records  of  the  estate  in  her  personal  possession,  has 
posted  and  kept  all  books  of  the  estate  since  the  death  of 
the  testator  and  for  nearly  fifteen  years  kept  the  books  and 
records  in  conjunction  with  her  second  husband,  now  de¬ 
ceased,  a7Kl  has  failed  at  all  times  to  render  any  complete 
oi-  ])ai'tial  account  to  the  present  trustees  of  the  estate,  as 
she  is  advised,  although  the  present  trustees  have  occupied 
the  office  of  ti'ustee  for  more  than  ten  vears.  Demands 
upon  })laintiff  by  various  of  the  children  of  testator  for  in¬ 
formation  from  time  to  time  have  led  to  familv  scenes  and 
still  no  information  after  the  scene  disappeared  and  plain¬ 
tiff  for  years  has  effectively  blocked  the  present  trustees 
from  exercising  the  duties  of  their  office  of  trustee  in  accor¬ 
dance  with  the  teiuns  of  the  will  by  means  of  petty  family 
coercion  and  intimidation  and  the  natural  reluctance  of 
the  children  of  the  testator  to  take  anv  action  against 
22  their  mother,  all  of  which  defendant  avers  was  con- 
trarv  to  the  will  of  the  testator  and  the  rights  of  the 
children  of  testator. 

Defendant  avers  that  although  the  present  trustees  have 
occupied  their  office  under  the  will  for  more  than  ten  years, 
they  hav’e  consistently  failed  at  all  times  to.  discharge  any 
of  their  lawful  duties  as  trustees,  have  failed  at  all  times  to 
take  the  assets  and  income  into  their  possession  and  control, 
have  failed  to  comply  with  the  terms  of  the  will  in  its  en¬ 
tirety  and  in  general  have  been  trustees  in  name  only  and 
never  in  fact.  For  a  large  part  of  the  last  ten  years  both 
trustees  have  been  permanent  residents  of  New  York  State, 
but  both  have  recently  returned  to  the  vicinity  of  the  Dis¬ 
trict  of  Columbia,  where  the  property  and  assets  of  the 
estate  are  situate.  The  trustee,  Henrietta  Kolipinski 
Evans,  has  been  in  ill  health  for  a  number  of  years  and 
this  condition  has  compelled  her  confinement  to  bed  and 
absence  from  the  city  for  protracted  periods  of  time.  The 
present  trustees,  as  defendant  is  advised,  have  been^  in 
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frequent  personal  disagreement  between  themselves,  have 
for  long  periods  of  time  not  spoken  to  each  other,  have  had 
no  communication  with  the  affairs  of  the  estate,  other  than 
to  draw  an  allowance  from  plaintiff  from  time  to  time  out 
of  the  income  of  the  estate  of  testator.  Defendant  is  ad¬ 
vised  that  frequently  during  the  past  several  years  the  de- 
fendeiit,  Emilie  Kolipinski  Bucy  has  sided  with  plaintiff 
when  ever  the  defendant,  Henrietta  Koli]hnski  Evans,  sug¬ 
gested  that  the  substitute  trustees  should  take  over  the  ac¬ 
tive  management  of  the  estate  and  the  same  condition  and 
dis])ute  has  been  constant  with  respect  to  the  ])rovisions 
made  for  the  different  children  of  the  testator  by  the  ])lain- 
tiff.  Defendant  avers  that  the  present  trustees  had  no 
lawful  authority  to  delegate  their  duties  to  plaintiff,  a  dis¬ 
qualified  trustee,  contrary  to  the  plain  intent  of  the  will. 

19.  While  this  defendant  has  high  personal  regard  for 
the  })laintiff  and  the  present  trustees  and  makes  no  reflec¬ 
tion  upon  their  personal  qualities,  this  defendant  is  ad¬ 
vised,  believes  and  avers  that  the  present  trustees  are  not 

suitable  and  competent  ])ersons  in  the  legal  sense  to 
2.‘1  hold  the  office  of  trustee  of  the  estate  of  testator. 

Both  trustees  have  led  a  sheltered  life  free  from  re¬ 
sponsibility,  have  had  little,  if  any,  business  contact  with 
the  business  world  and  neither  trustee  has  the  ex])erience, 
capacity  or  time  to  administer  the  estate  to  its  best  inter¬ 
est.  This  defendant  demands  that  the  court  inquire  into 
tlie  competency  of  the  present  trustees  to  hold  further  the 
office  of  trustee  and  that  n])on  hearing  they  be  removed 
and  a  substituted  trustee  be  a])pointed  in  their  place  and 
stead.  This  defendant  urges  that  some  banking  or  real 
estate  Arm  l)e  ap])ointed  as  substitute  trustee  and  that  in 
the  future  the  estate  of  the  testator  be  administered  under 
the  su])ervision  and  direction  of  this  Honorable  Court  and 
that  th(‘  ])resent  trustees  or  any  person  substituted  in  their 
sii‘ad  may  hereaftei-  be  required  to  furnish  a  suitable  un¬ 
dertaking  for  the  faithful  performance  of  their  duties  as 
InistcM*  and  for  the  protection  of  the  assets  of  the  estate 
not  inv(\sted  in  real  property. 

20.  Defendant  is  advised  by  counsel  that  she  is  entitled  to 
have  a  full,  detailed  and  comi)lete  accounting  from  the  plain¬ 
tiff  and  the  trustees  of  the  estate  of  all  funds  or  property 
collected  of  received  bv  them  on  account  of  the  estate  of  the 


ELLA  M.  OCKERSHAUSEN,  ET  AL. 


19 


testator  since  his  death  and  is  entitled  to  have  said  account¬ 
ing  take  place  under  the  direction  and  supervision  of  this 
Honorable  Court. 

21.  Defendant  is  advised,  believes  and  avers  that  in 
Equity  Cause  No.  52,248,  filed  December  22,  1930,  in  the 
Supreme  Court  of  the  District  of  Columbia,  the  present 
trustees,  acting  under  the  direction  of  plaintiff,  filed  a  bill 
to  sell  certain  real  estate  of  testator  to  the  District  of  Co¬ 
lumbia,  said  property  being  then  subject  to  condemnation 
under  enacted  legislation.  A  decree  was  duly  passed  in  the 
cause  authorizing  sale  to  the  District  of  Columbia  for  the 
gross  sum  of  $84,000.,  which  was  done.  The  District  of  Co¬ 
lumbia  caused  a  check  in  the  sum  of  $84,000.00  to  be  made 
payable  to  the  j) resent  lawful  trustees  of  the  estate.  Upon 
receipt  of  said  check  plaintiff  prevailed  upon  the  trustees  to 
endorse  said  check  to  plaintiff,  which  was  done  by  them 
without  any  lawful  authority,  and  thereafter  plaintiff  car¬ 
ried  said  funds  in  divers  banking  institutions  in  the 
24  District  of  Columbia  in  her  own  name  as  alleged 
trustee  of  the  estate.  Defendant  is  advised  that  the 


net  from  said  purchase  price  amounting  to  approximately 
$78,000.,  exclusive  of  income  accrued  thereon,  belonged  to 
the  corpus  of  the  estate  of  testator  and  as  such  was  directed 
bv  testatoi-  to  be  immediatelv  reinvested  in  other  real  estate 
in  the  District  of  Columbia  by  his  lawful  trustees.  That 
defendant  is  advised  that  from  time  to  time  plaintiff  with¬ 
out  authority  has  withdrawn  substantial  sums  from  the  net 
of  said  purchase  price  and  has  used  same  to  make  repairs, 
improvements  and  to  stop  waste  on  existing  property  of  the 
estate  and  at  no  time  in  the  past  four  years  have  any  part  of 
said  sum  been  reinvested  in  other  property  as  directed  by 
the  will.  This  defendant  is  fui-fher  advised  that  repairs,  im¬ 
provements  and  stoppage  of  waste  on  existing  property  of 
the  estate  must  be  borne  entirely  by  the  income  and  that 
there  is  no  authority  to  impair  any  part  of  said  net  pur¬ 
chase  price  and  that  plaintiff  and  the  present  trustees  are 
liable  to  restore  any  impairment  of  said  money  to  the  end 
that  it  may  be  reinvested  in  accordance  with  the  terms  of 
the  will  in  other  property  without  further  delay. 


22.  Defendant  avers  that  since  the  death  of  testator  plain¬ 


tiff  has  contributed  to  the  support  and  maintenance  of  this 


defendant  out  of  the  income  of  the  estate  of  testator.  :  De¬ 


fendant  married  on  August  4, 1932  and  is  now  the  mother  of 
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two  children.  Prior  to  her  marriage  this  defendant  received 
no  regular  allowance  from  the  estate,  except  board  and 
room,  about  $20.00  per  month  spending  money,  and  prior  to 
that  the  expense  of  her  education,  which  was  modest.  Some¬ 
time  after  her  marriage  this  defendant  received  from  plain¬ 
tiff  $100.00  })er  montli  while  living  in  Inn'  se])arate  establish¬ 
ment  and  within  the  last  vear  this  sum  has  been  advanced 
to  $150.00  per  month  out  of  the  income.  Defendant  avers 
that  all  of  said  sums  bear  no  reasonable  proportion  to  her 
right  to  an  equal  share  of  the  net  income  from  the  estate  and 
all  said  sums  are  not  and  never  have  been  sufficient  to  suj)- 
port  and  maintain  this  defendant  in  accordance  with  her 
position  and  station  in  life.  Defendant  is  advised 
25  that  plantiff  and  the  present  trustees  have  made 
arrangement  to  })ay  the  sum  of  $165.00  per  month  to 
each  of  testator’s  children  out  of  the  income  pending  the 
termination  of  this  litigation,  but  this  defendant  is  appre¬ 
hensive  that  during  the  heat  of  this  litigation  the  allowance 
of  this  defendant  may  be  sus])ended  as  a  measure  of  retalia¬ 
tion  and  punishment  to  this  defendant  and  should  that  con¬ 
dition  arise  this  defendant  prays  that  tlie  court  will  ajipoint 
a  receiver  of  the  ])roperty  of  the  estate  with  power  and  au¬ 
thority  in  the  receiver  to  disburse  a  suitable  sum  to  this  de¬ 
fendant  monthly  for  her  benefit,  support  and  maintenance 
as  directed  by  the  will,  said  allowance  to  continue  ixmding 
the  final  termination  of  the  litigation. 

23.  Defendant  av’ers  that  she  had  no  knowledge  of  her 
rights  under 'the  will  of  the  testator  until  long  after  her 
marriage  in  August  1932,  and  all  the  acts  of  the  parties 
with  respect  to  the  administration  of  the  estate  have  been 
without  her  consent  or  acquiescence  and  defendant  has  not 
and  does  not  now  ratify  the  many  acts  of  the  ])laintiff  and 
the  present  trustees  contrary  to  the  terms  of  the  will. 

24.  Defendant  avers  that  regardless  of  the  const laiction 
the  court  may  j)lace  u])on  the  will,  the  trustee's  are  still 
under  a  mandatory  duty  to  maintain  and  sup])oi-t  this  de- 
f(‘ndant  in  accoi'dance  with  hei-  ])Osition  and  station  in  life, 
which  has  be(*n  of  the  best,  and  she  alleges  that  an  equal  })ro- 
portion  of  all  the  net  income  from  said  estate  is  not  more 
than  sufficient  to  maintain  herself  in  such  station  in  life. 
This  defendant  will  attain  the  age  of  30  vears  on  October 
7,  1935,  and  she  i)rays  in  any  event  that  her  right  in  the  net 
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income  be  ascertained  and  enforced  under  the  continued 
supervision  of  the  court. 

25.  Defendant  is  informed,  believes  and  avers  that  ever 
since  the  death  of  the  testator  that  the  plaintiffs  and  the 
present  trustees  have  unlawfully  accumulated  the  net  in¬ 
come  from  the  estate  of  testator.  This  defendant  has  never 
been  able  to  ascertain  the  extent  or  amount  of  said  accumu¬ 
lation  and  prays  that  the  plaintiff  and  the  present  trustees 

be  required  to  discover  the  amount  and  extent  of 
26  said  accumulation.  Defendant  is  advised  by  counsel 

that  she  is  entitled  to  distribution  at  this  time  of  her 
share  of  all  accumulations  of  income  and  that  this  dutv  will 
be  enforced  by  the  court  upon  the  audit  and  statement  of 
account  by  the  i)laintiff'  and  the  present  trustees. 

26.  Defendant  avxn-s  that  all  the  remaindermen  of  the 
estate  of  the  testator  are  necessary  and  proper  parties  to 
this  suit.  The  four  remaindermen  now  in  being  are  all 
citizens  of  the  United  States  and  are  as  follows:  Joan  C. 
Smith,  a  minor  born  May  6,  1933  and  Eleanore  M.  Smith,  a 
minor  born  August  18,  1934,  cliildren  of  defendant;  Elea¬ 
nore  Kolipinski  Smith  and  David  F.  Smith,  their  father  and 
custodian.  Said  minors  and  their  custodian  are  now  tem- 
l)orarily  sojourning  at  premises  4607  W.  Va.  Av0.,  Be- 
tliesda,  Md.  also:  (diaries  Andrew  Bucy,  a  minor  born 
February  23,  1928,  and  Donald  L.  Bucy,  a  minor  born  No¬ 
vember  17,  1930,  children  of  defendant,  Emilie  Kolipinski 
Buev  and  Uliarles  W.  Buev,  their  father  and  custodian. 
Said  last  named  minors  and  their  custodian  now  reside  at 
premises  4632  Hunt  Ave.,  Uhevy  Chase,  Md.  Defendant 
pi-ays  that  the  court  may  pass  an  order  making  said  infant 


1‘emaindermen  joarties  defendant  in  this  cause,  that  process 
may  issue  against  them,  to  the  end  that  the  issues  raised  in 
this  proceeding  may  be  finally  determined.  Defendant 
avers  that  David  F.  Smith,  father  of  the  first  named  in¬ 
fants  is  a  member  of  the  bar  of  the  Supreme  Court  of  the 
District  of  Columbia,  that  he  has  no  interest  in  this  cause 
adverse  to  that  of  his  wife  and  children  and  this  defendant 
prays  that  at  the  proper  time  he  may  be  appointed  as  guar¬ 
dian  ad  litem  for  his  minor  children  and  avers  that  the, best 
interest  of  said  minors  will  be  served  by  such  appointment. 

Defendant  designates  and  appoints  David  F.  Smith,  Esq. 
of  the  District  of  Columbia  bar  to  sign  this  answer  'and 
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cross-bill  as  her  counsel  and  to  represent  and  i)rotect  her 
interests  in  this  cause. 

WHEREI-'''ORE,  the  answer  and  cross-bill  for  affirmative 
relief  considered,  this  defendant  prays: 

27  1.  That  the  will  of  Louis  Kolipinski,  deceased,  be 

construed  and  enforced  in  accordance  with  the  in¬ 
terpretation  thereof  in  this  answer. 

2.  That  the  trust  created  bv  the  testator  be  hereafter  ad- 

♦ 

ministered  under  the  sui)ervision  and  direction  of  this  Hon¬ 
orable  Court. 

3.  That  ])laintitt‘  and  the  trustees  of  the  estate  be  required 
by  decree  to  render  and  state  a  full,  detailed  and  complete 
account  under  the  sui)ervision  of  this  court  of  all  money 
and  property  collected  or  received  by  them  on  account  of 
the  estate  of  the  testator  since  the  death  of  the  testator. 

4.  That  pendente-lite  and  permanently  the  court  by  decree 
remove  the  ])resent  trustees  of  the  estate  and  make  a  suit¬ 
able  appointment  in  their  place  and  stead. 

5.  That  plaintiff  be  enjoined  and  restrained  i)endente-lite 
and  ])ermanentlv  from  interferinn-  with  or  ol)structine:  the 
active  administration  of  the  estate  of  testator. 

6.  That  111)011  final  account  a  money  decree  be  rendered  in 
favor  of  the  then  trustee  of  the  estate  for  the  benefit  of  the 


estate  of  testator  ai*ainst  the  plaintiff  and  the  jiresent  trus¬ 
tees  or  anv  one  of  tliem  for  all  sums  ascertained  not  to  have 

% 

been  applied  in  accordance  with  the  terms  of  the  will  or 

shown  and  ascertained  to  have  been  unlawfullv  converted 

* 

to  their  own  use  and  benefit. 

7.  That  the  trustees  be  required  to  disburse  at  this  time 
all  accumulations  of  net  income  in  the  estate  of  testator. 

8.  That  a  receiver  of  the  estate  be  appointed  pendente- 
lite,  with  direction  to  disbui’se  a  suitable  sum  to  this  de¬ 
fendant  for  her  benefit,  support  and  maintenance  as  directed 
bv  the  will. 

9.  That  an  order  be  ])assed  making-  the  remaindermen  of 
testator  jiarties  defendant  herein  and  that  process  issue 
aprainst  them  and  that  a  guardian  ad  litem  at  the  proper 
time  be  appointed  to  represent  and  protect  their  interest 
herein. 


10.  That  this  defendant  by  final  decree  be  awarded  her 
costs  against  plaintiff  and  the  trustees  of  the  estate 
28  personally. 
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11.  For  such  other,  further  and  general  relief  as  the  na¬ 
ture  of  this  answer  and  cross-bill  may  require  and  to  the 
court  seem  just  and  meet. 

ELEANORE  KOLIPINSKI  SMITH 
Defendant 

DAVID  F.  SMITH 

Aftorney  for  Defendant, 

District  of  Columbia,  .9.s'; 

Eleanore  Kolipinski  Smith,  being  first  duly  sworn  upon 
oath,  says  that  she  has  read  the  foregoing  answer  and  cross¬ 
bill  by  her  subscribed  and  she  knows  the  contents  thereof; 
that  all  the  statements  contained  therein  are  true  to  the 
best  of  her  knowledge,  information  and  belief. 

ELEANORE  KOLIPINSKI  SMITH 

Subscribed  and  sworn  to  before  me  this  2d.  day  of  Oc¬ 
tober,  A.  D.,  1935. 

FRANK  E.  CUNNINGHAM,  CAerk, 
By  GEORGE  A.  AVATTS, 

Clerk. 


29  Reply  of  Plaintiff,  FAla  M.  Ockershansen ,  in  Her  Otvn 

Riffltl  (Did  a.^  Executrix  Under  the  Will  of  Louis  Koli- 
piifski.  Deceased,  to  the  Cross-bill  of  the  Defendant 
Eleanore  Kolipinski  Smith. 

Filed  October  12,  1935 

*  #  *  *  *  *  *  #  '  # 

The  plaintiff,  Ella  M.  Ockershausen,  in  her  own  right  and 
as  Executrix  under  the  will  of  Louis  Kolipinski,  deceased, 
for  reply  to  the  cross-bill  of  the  defendant  Eleanore  Koli- 
pinski  Smith,  filed  herein,  i-espectfully  shows  to  the 

30  Court : 

18:  Plaintiff  is  advised  that  the  eighteenth  para- 
gra])h  of  said  cross-bill  contains  conclusions  of  law  and  ir¬ 
relevant  and  immaterial  allegations,  as  to  which  she  is  not 
required  to  reply.  Replying  to  said  paragraph  or  so  much 
thereof  as  she  is  advised  it  is  necessarv  for  her  to  answer, 
she  savs  that  since  the  death  of  her  first  husband,  Louis 
Kolipinski,  she  has  managed  and  controlled  the  real  estate 
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devised  to  her  in  trust  bv  his  will,  and  has  collected  the  in- 
conic  therefrom.  She  admits  that  the  gross  income  from  the 
rents  of  said  real  estate,  since  the  death  of  said  Louis  Koli- 
pinski,  has  been  in  excess  of  the  sum  of  $550,000.00.  She  de¬ 
nies  that  at  all  times  since  the  death  of  said  Louis  Kolipin- 
ski  his  said  estate  has  produced  a  net  income  in  excess  of 
$16,000.00,  and  says  that  for  the  period  of  the  last  three 
years  the  average  annual  net  income  from  said  real  estate 
has  been  $9,190.44.  She  has  not  controlled  the  business  of 
said  estate  in  secrecv,  nor  treated  the  estate  as  if  it  were 
her  sole,  individual  or  absolute  property;  she  is  advised 
that  under  the  terms  of  said  will  the  income  from  said  real 


estate  is  her  sole,  individual  and  absolute  i)ro])erty,  and  that 
she  is  under  no  obligation  to  render  an  account  of  said  in- 
come  to  said  defendant  Eleanore  Kojiilinski  Smith,  or  to  the 
other  children  of  plaintiff  and  of  said  decadent.  She  has 
never  denied  to  said  defendant  Eleanore  Kolipinski  Smith 
any  information  requested  by  her  concerning  said  estate, 
and  has  never  made  evasive  response  to  said  defeiidant’s  re¬ 
quest  for  information.  She  has  carefully  and  accurately 
ke])t  the  books  and  records  concerning  said  estate,  and  has 
])Osted  and  kept  all  books  of  account  since  the  death  of  said 
Louis  Kolipinski ;  and  said  books  and  records  have  at  all 
times  been  available  for  inspection  or  other  use  to  said  de¬ 
fendant  Eleanore  Koli])inski  Smith  and  to  the  other  children 
of  plaintiff  and  said  decedent.  She  has  not  at  any  time,  in 
anyway,  blocked  or  attemi)ted  to  block  the  defendants  Einilie 
Kolipinski  Bucy  and  Henrietta  Koli])inski  Evans 
ol  from  exercising*  the  duties  of  their  office  of  trustees 
under  said  will,  and  she  s])ecifically  denies  the  aver¬ 
ments  of  said  paragraph  concerning  family  coercion  and  in¬ 
timidation.  On  information  and  belief  she  denies  the  aver¬ 


ments  of  said  paragra})h  concerning  disagreement  between 
said  Emile  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Evans. 


19:  Plaintiff  is  advised  that  the  nineteenth  paragraph  of 
said  cross-bill  contains  conclusions  of  law  and  irrelevant 
and  immaterial  allegations,  as  to  which  she  is  not  required 
to  reply.  Plaintiff  denies  that  said  Emile  Koli]nnski  Bucy 
and  Henrietta  Kolipinski  Evans  are  not  suitable  or  compe¬ 
tent  persons  in  the  legal  sense,  as  averred  in  said  cross-bill, 
to  hold  the  office  of  trustee  under  said  will. 
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20:  Plaintiff  is  advised  that  the  twentieth  paragraph  of 
said  cross-bill  consists  of  conclusions  of  law  as  to  which  she 
is  not  required  to  reply.  She  is  advised  that  the  defendant 
P]leanore  Kolipinski  Smith  is  not  entitled  to  any  accounting 
from  plaintiff  or  from  the  trustees  of  said  estate,  or  to  any 
funds  or  pr()])erty  collected  or  received  l)y  them,  or  either  or 


any  of  them,  on  account  of  said  estate. 

21 :  Plaintiff  is  advised  that  the  twenty-first  paragraph 
of  said  cross-bill  contains  conclusions  of  law,  as  to  which 
she  is  not  required  to  rei)ly.  Plaintiff  denies  the  averments 
of  fact  of  said  twenty-first  paragraph,  as  therein  set  out, 
and  avers  the  fact  to  be,  with  regard  to  the  matters  therein 
attempted  to  be  set  out,  that  in  Equity  cause  No.  52248,  in 
the  Su])renie  Court  of  the  Disti-ict  of  Columbia,  said  Emilie 
Koli})inski  Bucy  and  Henrietta  Koli})inski  Evans,  as  trus¬ 
tees  undei'  the  will  of  Louis  Koli])inski,  deceased, '  filed  on 
December  23,  1930,  a  ])etition  for  lea\*e  to  sell  certain 
32  i*eal  estate  of  said  decedent,  which  was  then  subject 
to  condemnation ;  such  sale  was  duly  authorized  by 
the  Court,  foi-  the  sum  of  $84,000.00,  subject  to  real  estate 
commission ;  and  a  check  for  $84,000.00,  payable  to  said  trus¬ 
tees,  was  delivered  to  them,  and  by  them  duly  endorsed. 
Plaintiff  denies  that  the  funds  rei)resented  by  said  check 
were  thereafter  deposited  in  her  own  name  as  trustee  of  said 
estate;  she  says  that  after  the  payment  of  the  charges  and 
expenses  incident  to  said  sale,  said  funds  were  deposited  in 
banking  institutions  in  the  District  of  Columbia,  in  savings 
accounts  at  interest,  in  the  name  of  Ella  Koli]hnski,,  under 
which  name  have  been  kei)t  ail  bank  accounts  for  the  deposit 
and  disbui'sement  of  income  from  said  real  estate;  that 
certain  portions  of  said  funds  have  been  invested  in  the 
i-estoralion  of  the  real  properties  of  said  estate  and  in  erect¬ 
ing  additional  buildings,  and  that  the  remainder  of  said 
funds  is  on  de])osit  at  interest,  in  the  names  of  Emilie  Koli- 
])insiki  Bucy  and  Henrietta  Kolipinski  Elvans,  Trustees,  and 
is  available  for  investment  in  real  estate  by  said  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans  aS:  such 
trustees. 

22 :  Plaintiff  is  advised  that  the  twenty-second  paragraph 
of  said  cross-bill  consists  of  conclusions  of  law  and  of  irrel¬ 
evant  and  immaterial  allegations,  to  which  she  is  not  re¬ 
quired  to  reply.  Nevertheless,  she  says  that  after  the  death 
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of  said  Louis  Koli])iiiski,  she  not  only  contributed  to  the 
support  and  maintenance  of  the  defendant  Eleanore  Koli- 
j)inski  Smith  (then  Eleanore  Koli])inski)  but  entirely  sup¬ 
ported,  maintained  and  educated  her  and  the  other  children 
of  {)laintiff  and  said  Louis  Kolii)inski,  deceased,  out  of  the 
income  received  hy  ])laintitf  from  the  estate  of  said  de¬ 
cedent,  supplemented  by  })laintiiT’s  own  personal  funds  as 
occasion  required.  Prior  to  the  marriage  of  said  defendant, 
plaintiff  siqiported  her,  with  every  comfort,  in  the  home 
which  ])laintiff  maintained  for  the  family,  and  in  well- 
33  selected  schools,  and  otherwise  suitably  maintained 
her.  After  the  marriage  of  said  defendant,  plaintiff 
gave  her  00.00  a  month  which  was  thereafter  increased  to 
$130.00  a  month,  and  in  addition  gave  her  each  month  con¬ 
siderable  sums. 

23:  Plaintiff  is  without  knowledge  of  the  averments  of 
fact  of  the  twenty-third  paragraph  of  said  cross-bill  and  can 
neither  admit  nor  denv  the  same.  She  is  advised  that  said 
})aragrai)h  contains  conclusions  of  law,  as  to  which  she  is 
not  ]-equired  to  reply. 

24:  Replying  to  the  twenty-fourth  paragraph  of  said 
cross-bill,  ])laintiff  admits  that  said  defendant  Eleanore 
Kolipinski  Smith  attained  the  age  of  thirty  years  on  Oc¬ 
tober  7,  1933.  Plaintiff  is  advised  that  the  remaining  allega¬ 
tions  of  said  paragraph  are  conclusions  of  law  as  to  which 
she  is  not  required  to  reply. 

23:  Replying  to  the  twenty-fifth  paragraph  of  said  cross¬ 
bill,  i)laintiff  denies  that  since  the  death  of  testator  she  and 
the  ])resent  trustees,  oi-  eitliei*  or  any  of  them,  have  accumu¬ 
lated  any  of  the  net  income  from  the  estate  of  said  decedent; 
she  said  that  said  net  income  has  been  e.xpended  for  the  ben¬ 
efit,  su])])ort  and  maintenance  of  ])laintiff  and  of  the  children 
of  ])laintiff  and  said  decedent,  and  that  the  necessities  of 
said  cliildivn  and  tlie  demands  of  some  of  them,  liave  re- 
({uired  in  addition  the  ])ayment  to  them,  and  the  e.\])endi- 
ture  for  their  benefit,  of  large  amounts  from  the  personal 
funds  of  ])laintiff. 

26:  Replying  to  the  twenty-sixth  paragraph,  plaintiff  ad¬ 
mits  the  avei-inents  concerning  the  names  and  dates  of  birth 
of  the  two  children  of  the  defendant  Eleanore  Kolipinski 
Smith  and  her  husband  David  F.  Smith,  and  of  the  two 
cliildren  of  the  defendant  Emilie  Koli]hnski  Bucy  and  her 
husband  Charles  3V.  Buev.  She  is  advised  that  said  infants. 
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the  present  representatives  of  the  class  to  which  said 

34  real  estate  will  descend,  under  the  provisions  of  de¬ 
cedent’s  will,  as  the  rii>:ht  lieirs  at  law  of  decedent’s 

wife  and  children,  are  not  necessary  j)arties  to  this  suit, 
because  their  interests  are  not  involved  in  the  questions 
raised  by  said  bill  of  com])laint  concerning  the  construc¬ 
tion  of  said  will  of  Louis  Kolii)inski,  deceased.  ; 

And  having  fully  re])lied  to  said  cross-bill,  plaintiff  prays 
to  be  hence  dismissed. 

ELLA  OCKERSHAUSEN 
in  her  own  right  and  as  Execu¬ 
trix  under  the  will  of  Louis 
Kolipinski,  deceased: 

PI  amt  iff 

JOHN  E.  LASKEY 

Attorney  for  Plaintiff, 

DiSTinCT  OF  OOT.UMBIA.  .VN.* 

Ella  i\r.  Ockershausen,  being  first  duly  sworn,  upon  oath 
dey)oses  and  says  : 

That  she  has  read  the  foregoing  reply  to  cross-bill,  by  her 
subscribed  in  her  own  right  and  as  Executrix  under  the  will 
of  Louis  Kolipinski,  deceased,  and  knows  the  contents  there¬ 
of ;  that  the  matters  and  things  therein  stated  as  of  her  own 
knowledge  ai-e  time,  and  those  stated  as  upon  information 
and  belief  she  believes  to  be  true. 

ELLA  M.  OCKERSHAUSEN 

Subscribed  and  swoim  to  before  me  this  12th  day  of  Oc¬ 
tober,  1935. 

MABEL  E.  ASHLEY 
(Notorial  Seal)  Notary  Public  D.  C. 

35  Order  Adding  Nnc  Parties  Defendant,  , 

Filed  October  25,  1935 

#  ♦  #  *  #  *  #  *  # 

Upon  consideration  of  the  separate  answer  and  cross-bill 
for  affirmative  relief  of  the  defendant,  Eleanore  Kolipinski 
Smith,  and  other  proceedings  in  this  cause,  it  is  by  the  Court 
this  25tb  day  of  October,  1935,  Ordered,  that  Joan  C.  Smith, 
Eleanore  M.  Smith,  Charles  Andrew  Bucy  and  Donald  L. 
Buev,  all  infants,  be  and  they  hereby  are  added  as  parties 


28 


HEXKIKTTA  KOLIPIXSKI  EVAXS,  ET  AL.  VS. 


defendant  in  tliis  cause  and  it  is  further  ordered  that 
process  issue  ai»'ainst  said  infants  and  their  custodians. 

ALFRED  A.  WHEAT 
Chirf  Justice. 

36  Motion  to  Disiuiss  fjtr  Srporotc  Ansu'cr  and  Cross¬ 
bill  for  AJ/irniatirc  Relief  of  Elcanorc  Koli pinski 
SndtJt,  Defendant . 

Filed  October  23,  1935 


* 


Xow  coni(‘s  the  defendant,  Eleanoi'e  Kolipinski  Smith, 
witli  tlie  consent  of  the  ])Iaintitf  in  tlie  above  entitled  cause 
and  mov(‘s  tlu*  (’oiirt  to  dismiss  her  se])arate  answer  and 
cross-bill  filed  in  this  cause. 


DANIEL  T.  O'BRIEN 

Attornep  for  Ehnniore  Koli  pinski 
Srnitb 


Order  Dis})iissin p  the  Separate  Ansu'cr  and  C ross-bill  for 
Af/irt.uaf i re  Relief  of  FAeanore  Kolipinski  Smith.  De¬ 
fendant 

Filed  October  25,  1935 


Fpon  consideration  of  the  motion  on  behalf  of  the  de- 
feiuhuit,  Eleanoi’e  Kolipinski  Smith,  in  the  abov’e  entitled 
eaus(‘,  and  with  t!u‘  consent  ot*  tlu‘  plaintiff  Ella  M.  Ockers- 
bausen,  it  is  this  251  li  day  oT  0<'tol)er,  11135,  by  this  Honor¬ 
able  (k)urt  herebv 

Adjudered,  Ordered,  and  Decrecal;  That  the  sei)arate  an- 
sw(‘r  aJid  cross-bill  ol*  tin*  derendant,  Eleanore  Kolipinski 
Smith  be  and  it  is  herebv  dismissed. 


Plaintiff  consents 
John  E.  Laskey 
Atti)  for  plaintiff 


ALFRED  A.  WHEAT, 
Chief  Justice. 
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37  A)iswrr  of  the  Defendant  Louis  Kolipinski  to  the 

Bill  of  Complaint  Herein. 

Filed  October  26,  1935 


The  defendant  Louis  Kolipinski,  a])i)earing  in  proper 
])erson,  for  answei-  to  the  bill  of  com])laint  herein  says: 

1  :  He  is  a  citizen  of  the  United  States,  of  lawful  age,  and 
a  resident  of  the  District  of  Uolunibia,  temporarily, 
38  for  purposes  of  ])i-ofessional  education,  sojourning 
in  the  Uily  of  Ivichmond,  State  of  Virginia. 

2:  He  has  i-ead  the  bill  of  complaint  filed  herein,  and 
knows  the  contents  tlun-eof.  He  admits  the  averments  of 
facts  in  said  bill  contained,  and  joins  in  the  prayers  there¬ 
of  asking  the  Uourt  to  construe  the  will  of  his  deceased 
falliei*,  Louis  Kolipinski,  and  determine  the  rights  there¬ 
under  of  the  ])arties  to  this  cause. 

Fu]*thei-  answering  said  bill,  this  defendant  avers  that  he 
is  now,  and  has  at  all  times  been,  entirely  satisfied  with 
the  nianagcnnent  by  the  plaintiff,  his  mother,  of  the  real 
estate  of  his  deceased  father,  and  the  disbursement  and  dis¬ 
tribution  made  bv  her  of  the  net  income  from  said  real  es- 
tate,  and  if  his  will  could  ])revail  he  would  desire  her  to 
continue  in  the  management  of  said  real  estate  and  the  dis¬ 
tribution  of  said  income. 

LOUIS  KOLIPINSKI. 

OiTY  OF  Richmond, 

State  of  Virginia,  ss: 


Louis  Kolipinski,  being  first  duly  sworn,  upon  oath  de- 
])Oses  and  says : 

That  he  is  a  defendant  in  the  above-entitled  cause;  that 
he  has  read  the  foregoing  answer  bv  him  subscribed,^  and 
knows  the  contents  th(*reof;  that  the  matters  and  tilings 
therein  stated  as  of  his  own  knowledge  are  true,  and  those 
stated  as  upon  infoi-mation  and  beli(‘f  he  believes 
39  to  be  true. 

LOUTS  KOLIPINSKI. 

Subscribed  and  sworn  to  befoie  me  this  25  day  of  Oc¬ 
tober,  1935. 

R.  F.  BATES, 

(Seal)  Notary  Public. 
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40  Order  Apporrdlng  Guardian  Ad  Lite^n  for 

Joan  C.  Smith  and  Eleanore  M.  Smith, 

Both  Infants. 

Filed  October  28,  1935 

^  ^  * 

It  ap])eariiig-  to  the  Court  that  Joan  0.  Smith  and  Eleanore 
M.  Smith,  infant  defendants  in  the  above  cause,  and  David 
Smith,  theii-  father  and  custodian,  have  been  personally 
served  with  process  in  the  above  cause,  and  the  appear¬ 
ance  of  said  infants  before'  tlie  Court  beini>:  execused  bv 
reason  of  their  tender  years,  ui)on  consideration  thereof, 
it  is  by  the  Court  this  2Sth.  day  of  October,  1935,  Ordered, 
that  David  F.  Smith,  a  member  of  the  bar  and  father  of 
said  infants,  be  and  he  hereby  is  api)ointed  as  guardian 
ad  litem  for  the  said  Joan  C.  and  Eleanore  Smith,  with 
authoi-ity  to  rejii'esent  and  jjrotect  the  interest  of  said 
infants  in  this  cause. 

JESSE  C.  ADKIXS 

Justice. 

41  Th('  Joint  and  S(‘rcrat  Ansircr  and  C ross-BUl  for 
Affirmative  Relief  e/  Joan  (  \  Smith  and  Eleanore  M. 
Smith.  Infants,  bp  David  F.  SmitJi,  Their  Father  and 
Dull/  A ppoint ed  (luardbni  Ad  Litem. 

Filed  October  28,  1935 


The  joint  and  s(‘vei'al  answer  and  cross-bill  for  affirma¬ 
tive  relief  of  Joan  C.  Smith  and  Eleanore  Smith,  infants, 
by  their  father  and  duly  appointed  guardian  ad  litem,  to 
the  bill  of  complaint,  se])arate  answer  and  cross-bill  of  the 
defendant,  Eleanore  Koli])inski  Smith,  and  other  pleadings 
in  the  above  cause,  respectfully  represents  to  this  Honor¬ 
able  Court  as  follows: — 

1.  The  defendant,  Joan  C.  Smith,  is  an  infant  born  May 
(),  1933.  The  defi'iidant,  Eleanore  M.  Smith,  is  an  infant 
born  August  18,  19.34.  These  defendants  are  children  of 
defendant,  Eleanore  Kolipinski  Smith  and  David  F.  Smith 
and  as  such  are  two  of  the  four  existing  grandchildren  of 
Louis  Kolipinski,  deceased,  and  ari'  two  of  the  existing  per¬ 
sons  referred  to  in  the  will  of  said  Louis  Kolipinski,  de¬ 
ceased,  as  right  heirs  of  the  children  of  said  testator.  Being 
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infants  these  defendants  can  neither  admit  nor  denv  the 
allegations  contained  in  the  bill  of  complaint  and  other 
pleadings  in  this  cause,  and  they  submit  their  interests  to 
the  jurisdiction  and  i)rotection  of  this  Honorable  Court. 

2.  These  defendants  and  each  of  them  bv  wav  of  affirma- 
tive  relief  against  plaintiff  and  other  parties  to  this  cause 
hei-eby  adopt  to  the  same  extent  as  if  fully  and  at 
42  lai-ge  set  forth  herein  all  the  allegations  contained 
in  paragrai)hs  one  (1)  to  twenty-one  (21),  both  in¬ 
clusive,  of  the  separate  answer  and  cross-bill  for;  affirma¬ 
tive  relief  of  the  defendant,  Kleanore  Kolipinski  Smith, 
which  said  separate  answer  and  cross-bill  was  filed  in  the 
above  cause  on  October  2,  1935.  These  defendants  incor- 
])orate  all  of  said  allegations  upon  information  and  belief 
and  make  these  allegations  by  adoi)tion  in  order  to  avoid 
unnecessarv  encumbrance  of  the  record.  Thev  prav  that 
this  answer  and  cross-bill  for  aflirmative  relief  mav  be  read 
and  considei*e(l  to  the  same  extent  as  if  all  of  said;  allega¬ 
tions  wei'e  set  out  verbatim  herein. 

Wherefore  the  answer  and  cross-bill  for  affirmative  re¬ 
lief  considered,  these  defendants  pray: — 

1.  That  the  will  of  Louis  Koli])inski,  deceased,  be  con¬ 
strued  and  enforced  in  accordance  with  the  interpretation 
set  foi*th  in  this  answei*  in  all  matters  affecting  or  tending 
to  affect  the  interests  of  these  defendants. 

2.  That  the  trust  created  bv  the  testator  be  hereafter 
administered  under  the  continued  sui)ervision  and  direction 
of  this  Honorable  Court. 

3.  That  ])laintiff  and  the  ti-ustees  of  the  estate  be  re- 
([uired  by  decree  to  render  and  state  a  full,  detailed  and 
complete  account  under  the  sui)ervision  of  this  Court  of 
all  money  and  ])roperty  collected,  received  or  possessed  by 
them  or  any  of  them,  belonging  to  the  cori)us  or  principal 
of  the  trust  estate  created  by  the  testator,  which  ultimately 
passes  to  the  right  heirs  of  the  children  of  said  testator. 

4.  That  ])endente-liie  and  permanently  the  court  by.  final 
dcKrree  remove  the  ))resent  timstees  of  th(‘  estate  and  make 
a  suitable  api)ointment  in  their  place  and  stead. 

5.  That  upon  final  accomitiiig  by  the  plaintiff  and  the  trus¬ 
tees  a  monev  decree  be  i-endered  in  favor  of  the  then  law- 

ft 

ful  trustee  for  the  benefit  of  the  testatoi*  for  all  sums  ascer¬ 
tained  not  to  have  been  applied  in  accordance  with  the  terms 
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of  llio  will  or  shown  and  ascertained  to  have  been  converted 
to  their  own  use  and  benefit  or  to  the  unlawful  use 
43  and  benefit  of  either  of  them. 

6.  That  a  receiver  of  the  estate  be  appointed  pend- 
ente-lite  to  ])reserve  and  ])rotect  the  assets  of  the  trust 
estate  created  bv  the  testator. 

7.  That  pendente-lite  and  permanently  the  plaintiff  be 
by  decree  (ui joined  and  restrained  from  further  interfer- 
ini::  with  the  active  duties  of  the  trustee  or  trustees  of  the 
(‘State  in  the  manai»’ement  and  control  of  the  estate. 

S.  That  the  present  trustees  or  any  person  substituted  be 
hereafter  recpiired  to  furnish  a  suitable  undertaking-  to  this 
court  for  the  protection  of  the  assets  of  the  estate  not  in¬ 
vested  in  real  ])roperty. 

i).  That  these  defendants  Ite  awarded  their  costs  against 
plaintiff'  and  the  trustees  personally. 

10.  For  such  other,  further  and  general  rerH‘f  as  the 
nature  of  this  answei-  and  cross-bill  may  re(]uire  and  to 
the  coui’t  seem  just  and  rigid. 

JOAX  (\  SMITH 
and 

FLFAXORF  M.  S:\rTTH 
both  infants, 
bv : 

DAVID  F.  SMITH 
tlicir  father  and  duly  ap- 
painfed  guardian  ad  litem. 

DiSTIIICT  of  Ccn.UMBIA,  .s-.v; - 

David  F.  Smith,  bein<>-  first  dulv  sworn  according  to  law 

upon  oath  says  that  he  is  the  father  and  duly  appointed 

guardian  ad  litem  of  the  infant  defendants,  Joan  C.  Smith 

and  Fleanore  M.  Smith;  that  he  has  read  and  considered 

the  foregoing  answer  and  cross-bill  bv  him  signed  on  He- 

lialf  of  said  infants  and  savs  that  all  the  statements  con- 

♦ 

tained  therein  are  true  to  the  best  of  his  knowledge,  in¬ 
formation  and  belief. 

DAVID  F.  SMITH 

Subscribed  and  sworn  to  before  me  this  28th  dav  of  Oc- 

* 

tober,  1935. 

FRANK  E.  CUNNINGHAM, 
Clerk — 

By  Wm.  F.  LEMON 
Asst.  Clerk,  Supreme  Court,  D,  C. 
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44  Answer  of  the  Defendant  Eleanore  Kolipinski  Smith 

to  the  Bill  of  Complaint 

Filed  November  4,  1935 

♦  ♦  *  m  #  # 

Now  comes  the  defendant  Eleanore  Kolipinski  Smith, 
and  for  answer  to  the  bill  of  complaint  in  the^  above  en¬ 
titled  cause  savs: 

* 

1.  That  she  is  a  citizen  of  the  United  States,  and  a  resi¬ 
dent  of  the  District  of  Columbia,  though  temporarily  re¬ 
siding  in  Bethesda,  ^laryland. 

2.  That  she  has  read  the  bill  of  complaint  filed  in  the 
above  entitled  cause,  and  knows  the  contents  thereof.  That 
she  admits  all  the  averments  of  fact  set  forth  in  said  bill 
of  complaint,  and  joins  in  the  prayers  of  the  plaintiff  ask¬ 
ing  this  Honorable  Court  to  construe  the  last  will  and  tes¬ 
tament  of  her  father,  Louis  Kolipinski  deceased,  and  to 
determine  the  rights  of  the  parties  to  this  cause. 

3.  In  further  answer  to  said  bill,  this  defendant,  Elean¬ 
ore  Kolipinski  Smith,  states  that  the  plaintiff,  her  mother 
who  has  managed  the  estate  of  her  father  since  his  death, 
has  done  so  to  the  entire  satisfaction  of  this  defendant 
and  that  the  plaintiff  is  still  competent  and  able  to  con¬ 
tinue  the  management  thereof,  and  that  if  her  will  could 
])revail  she  would  desire  the  plaintiff  to  continue  to  man¬ 
age  the  estate  and  the  distribution  of  the  income  there¬ 
from. 

ELEANORE  KOLIPINSKI  SMITH 
DANIEL  T.  O’BRIEN 

Attorney  at  Law  ' 


45  District  of  Columbia,  ss: 

I,  Eleanore  Kolipinski  Smith,  do  solemnly  swear  that 
I  have  read  the  foregoing  answer  subscribed  by  me  and 
know  the  contents  thereof:  that  the  matters  and  things 
set  forth  as  upon  my  own  personal  knowledge  are  true, 
and  those  rnattei-s  and  things  therein  stated  as  upon  in¬ 
formation  and  belief,  I  believe  to  be  true. 

ELEANORE  KOLIPINSKI  SMITH 


Defendant. 

Subscribed  and  sworn  to  before  me  this  4th  day  of  Nov. 
1935. 


(Notarial  Seal) 


j.  EZRA  troth; 

Notary  Puhlip. 
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46  Reply  of  'Plaintiff,  Ella  M,  Ockershaiisen,  in  Her 
Own  Right  and  as  Executrix  Under  the  Will  of 
Louis  Kolipinski,  Deceased,  to  the  Cross-Bill  of  the 
Infayit  Defendants  Joan  C.  Stnith  and  Eleanore  M. 
Smith. 

Filed  November  7,  1935 

The  plaintiff,  Ella  Ockershausen,  in  her  own  right 
and  as  Executrix  under  the  will  of  Louis  Kolipinski,  de¬ 
ceased,  makes  the  following  reply  to  the  cross-bill  of  the 
infant  defendants  Joan  C.  Smith  and  Eleanore  U.  Smith, 
which  cross-bill  by  i-eference  incor])orated  on  information 
and  belief  the  allegations  of  paragraphs  1  to  21,  inclusive, 
of  the  answer  and  cross-bill  of  the  defendant  Eleanore 
Kolipinski  Smith,  filed  herein  October  2,  1935,  and  dis¬ 
missed  by  order  entered  herein  October  25,  1935,  on  mo¬ 
tion  of  said  Eleanore  Kolipinski  Smith : 

1 :  She  admits  the  allegations  of  paragraph  1  of  said 
cross-bill  of  said  infant  defendants. 

2:  Replying  to  the  second  paragraph  of  said  cross-bill 
of  said  infant  defendants,  which  adopts  the  allegations 
contained  in  paragraphs  1  to  21,  inclusive,  of  said  answer 
and  cross-bill  of  the  defendant  Eleanore  Kolipinski 

47  Smith,  plaintiff  says: 

Paragra])hs  1  to  17,  inclusive,  of  said  answer 
and  cross-bill  of  the  defendant  Eleanore  Kolipinski  Smith 
are  by  way  of  answer  to  the  corresponding  paragraphs  of 
plaintiff’s  bill  of  complaint,  and  therefore  call  for  no 
reply. 

She  is  advised  that  the  eighteenth  paragraph  of  said 
cross-bill  of  the  defendant  Eleanore  Kolipinski  Smith,  in 
addition  to  certain  averments  of  fact,  contains  conclusions 
of  law  and  irrelevant  and  immaterial  allegations,  as  to 
which  she  is  not  required  to  reply.  Replying  to  said  ])ara- 
graph,  or  so  much  thereof  as  she  is  advised  it  is  necessary 
for  her  to  answer,  she  says  that  since  the  death  of  her  first 
husband,  Louis  Kolipinski,  she  has  managed  and  controlled 
the  real  estate  devised  to  her  in  ti*ust  by  his  will,  and  has 
collected  the  income  therefrom.  She  admits  that  the  gross 
income  from  the  rents  of  said  real  estate,  since  the  death 
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of  said  Louis  Kolipinski,  has  been  in  excess  of  the  sum  of 
$550,000.00.  She  denies  that  at  all  times  since  the  death  of 
said  Louis  Kolipinski  his  said  estate  has  produced  a  net  in¬ 
come  in  excess  of  $16,000.00,  and  says  that  for  the  period 
of  the  last  three  years  the  average  annual  net  income  from 
said  real  estate  has  been  $9,190.44.  She  has  not  controlled 
the  business  of  said  estate  in  secrecv,  nor  treated  the  estate 
as  if  it  were  her  sole,  individual  or  absolute  property;  she 
is  advised  that  under  the  terms  of  said  will  the  income  from 
said  real  estate  is  her  sole,  individual  and  absolute  prop¬ 
erty,  and  that  she  is  under  no  obligation  to  render  an 
account  of  said  income  to  said  defendant  Eleanore 
Kolipinski  Smith  or  to  the  other  children  of  plaintiff  and 
said  decedent.  She  has  never  denied  to  said  defendant 
p]leanore  Kolipinski  Smith  any  information  requested  by 
her  concerning  said  estate,  and  has  never  made  evasive  re¬ 
sponse  to  said  defendant’s  request  for  information.  She 
has  carefully  and  accurately  kept  the  books  and  records 
concerning  said  estate,  and  has  posted  and  kept  all 
48  books  of  account  since  the  death  of  said  Louis 
Kolipinski,  and  said  books  and  records  have  at  all 
times  been  available  for  inspection  or  other  use  to  said  de¬ 
fendant  Eleanore  Kolipinski  Smith  and  to  the  other  chil¬ 
dren  of  plaintiff  and  said  decedent.  Plaintiff  has  not  at 
any  time,  in  any  way,  blocked  or  attempted  to  block  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans  from  ex¬ 
ercising  the  duties  of  their  office  of  trustees  under  said  will, 
and  she  specifically  denies  the  averments  of  said  paragraph 
concerning  family  coercion  and  intimidation.  Plaintiff  on 
information  and  belief  denies  the  averments  of  said  para¬ 
graph  concerning  disagreement  betw^een  said  Emilie  Ko¬ 
lipinski  Bucy  and  Henrietta  Kolipinski  Evans. 

Plaintiff  is  advised  that  the  nineteenth  paragraph  of  said 
cross-bill  of  said  defendant  Eleanore  Kolipinski  Smith 
contains  conclusions  of  law  and  irrelevant  and  immaterial 
allegations,  as  to  which  she  is  not  required  to  reply.  Plain¬ 
tiff  denies  that  said  Emilie  Kolipinski  Bucy  and  Henrietta 
Kolipinski  Evans  are  not  suitable  or  competent  persons  in 
the  legal  sense,  as  averred  in  said  cross-bill,  to  hold  the  office 
of  trustee  under  said  will. 
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Plaintiff  is  advised  that  the  twentieth  paragraph  of  said 
cross-bill  of  the  defendant  Eleanore  Kolipinski  Smith  con¬ 
sists  of  conclusions  of  law  as  to  which  she  is  not  required 
to  reply.  She  is  advised  that  the  defendant  Eleanore  Ko¬ 
lipinski  Smith  is  hot  entitled  to  any  accounting  from  plain¬ 
tiff  or  from  the  trustees  of  said  estate,  or  to  any  funds  or 
property  collected  or  received  by  them,  or  either  or  any  of 
them,  on  account  of  said  estate. 

Plaintiff  is  advised  that  the  twenty-first  ])aragraph  of 
said  cross-bill  of  said  defendant  p]leanore  Kolipinski  Smith, 
in  addition  to  certain  averments  of  fact,  contains  conclu¬ 
sions  of  law,  as  to  which  she  is  not  required  to  reply. 
49  Plaintiff  denies  the  averments  of  fact  of  said  twentv- 
first  paragraph  as  therein  set  out,  and  avers  the  fact 
to  be,  with  regard  to  the  matters  therein  attempted  to  be 
set  out,  that  in  Equity  cause  No.  52248,  in  the  Su})reme 
Court  of  the  District  of  (Columbia,  said  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  as  trustees  under  the 
will  of  Louis  Kolipinski,  deceased,  filed  on  December  23, 
1930,  a  petition  for  leave  to  sell  certain  real  estate  of  said 
decedent,  which  was  then  subject  to  condemnation;  such 
sale  was  dulv  authorized  bv  the  Court,  for  the  sum  of 
$84,000.00,  subject  to  real  estate  commission;  and  a  check 
for  $84,000.00  payable  to  said  trustees  was  delivered  to 
them,  and  bv  them  dulv  endorsed.  Plaintiff  denies  that  the 
funds  represented  by  said  check  were  thereafter  deposited 
in  her  own  name  as  trustee  of  said  estate;  she  says  that 
after  the  payment  of  the  charges  and  expenses  incident  to 
said  sale,  said  funds  were  deposited  in  banking  institutions 
in  the  District  of  Columbia,  in  saving  accounts  at  interest, 
in  the  name  of  p]lla  Kolipinski,  under  which  name  have  been 
kept  all  bank  accounts  for  the  de])osit  and  disbursement 
of  income  from  said  real  estate;  that  certain  })ortions  of 
said  funds  have  been  invested  in  the  restoration  of  the  real 
pro{)erties  of  said  estate  and  in  erecting  additional  build¬ 
ings.  and  that  the  remainder  of  said  funds  is  on  deposit  at 
interest,  in  the  names  of  Emilie  Kolipinski  Bucy  and  Henri- 
<‘tta  Kolipinski  Evans,  Trustees,  and  is  available  for  in¬ 
vestment  in  real  (‘state  by  said  Emilie  Kolii)inski  Bucy  and 
Henrietta  I\oli))inski  Evans  as  such  trustees. 
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And  having*  fully  replied  to  said  cross-bill  of  said  infant 
defendants  Joan  C.  Smith  and  Eleanore  M.  Smith,  plaintiff 
prays  to  be  hence  dismissed. 


ELLA  M.  OCKERSHAUSEN 


in  her  own  right  and  as  Executrix  under  the 
will  of  Louis  Kolipinskiy  deceased, 

Plaintiff 


JOHN  E.  LASKEY 


Attorney  for  Plaintiff. 


District  of  Columbia,  ss: 


R]lla  M.  Ockershaiisen,  being  first  duly  sworn,  upon  oath 
dei)oses  and  says: 

That  she  has  read  the  foregoing  reply  to  cross-bill,  by 
her  subsci-ibed  in  her  own  right  and  as  Executrix  under  the 
will  of  Louis  Kolipinski,  deceased,  and  knows  the  contents 
thereof;  that  the  matters  and  things  therein  stated  as  of 
her  own  knowledge  are  true,  and  those  stated  as  upon  in¬ 
formation  and  belief  she  believes  to  be  true. 


ELLA  M.  OCKERSHAUSEN 

Subsci  ihed  and  sworn  to  before  me  this  6th  dav  of  No- 
veniber,  1935. 

MABEL  E.  ASHLEY 

(Notarial  Seal)  Notary  Public,  D.  C. 


51  A}is}V('r  of  Eynilic  Kolipinski  Bucy,  Individually  and 
as  Trustee,  to  the  Bill  of  Complaint  Filed  by  Ella  M. 
Ockershansru  for  C oust ruction  of  Will. 

I 

Filed  November  8,  1935 

*  ♦  *  *  # 

Comes  now,  Emilie  Kolii)inski  Bucy,  in  her  individual 
ca})acty  and  as  Trustee,  and  answering  the  bill  of  complaint 
filed  by  her  mother,  Ella  M.  Ockershausen,  for  construction 
of  the  Will  of  respondent’s  father,  the  late  Louis  Koli¬ 
pinski,  res|)ectfully  represents  to  this  Honorable  Court  as 
follows : 

1. 


Your  respondent  admits  all  the  allegations  contained  in 
said  paragraph. 
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2. 

Your  respondent  admits  all  the  allegations  contained  in 
said  paragraph,  save  that  she  does  not  admit  that  she  is  a 
resident  of  the  State  of  Maryland,  but  states,  at  this  time, 
she  is  temporarily  domiciled  in  said  State. 

3-4-5-G-7-8  and  9. 

Your  respondent  admits  all  the  allegations  contained  in 
52  10. 

Your  respondent  admits  the  allegation  in  regard  to  her 
mother’s  appointment  as  executrix,  the  payment  of  debts 
and  the  filing  of  the  final  account.  She  admits  that  her 
mother  entered  upon  her  duties  as  Trustee  and  managed 
and  controlled  the  real  estate  and  collected  all  the  income 
therefrom  arising.  As  to  the  allegation  that  her  mother  did 
this  as  directed  in  said  Will,  your  respondent  says  that  her 
counsel  has  advised  her  that,  that  is  a  conclusion  of  law 
and  that  she  need  not  make  answer  thereto.  She  admits 
that  her  aunt  Emilv  Weiss,  died  as  stated.  As  to  the  alle- 
gation  that  the  princi])al  sum  of  Twelve  Thousand 
($12,000.00)  Dollars  bequeathed  by  said  Will  in  trust  for 
said  Emily  Weiss  reverted  to  the  estate  of  res})ondent’s 
father,  your  res])ondent  is  advised  by  her  counsel  that  the 
same  is  a  conclusion  of  law  and  she  need  make  no  response 
thereto. 

11. 

Respondent  admits  that  her  mother  remarried  as  stated 
and  admits  the  ages  of  the  children  as  stated.  She  admits 
that  no  proceedings  were  filed  for  the  appointment  of  a 
substitute  trustee.  She  admits  that  her  mother  acted  as 
trustee  until  she  and  her  sister,  Henrietta,  attained  their 
majority  and  that  her  mother  continued  to  act  as  trustee  for 
a  number  of  years  after  your  respondent  and  her  sister  "Rad 
reached  their  majority.  She  admits  that  under  the  terms 
of  the  Will,  she  and  her  sister,  Henrietta,  were  entitled  to 
become  trustees  upon  reaching  majority.  She  admits  that 
her  mother  continued  to  act  as  trustee  in  fact  until  the  filing 
of  this  Bill  and  still  continues  to  do  so. 

Further  answering  the  allegations  in  said  paragraph 
contained  your  respondent  says  that  she  never  knew  of 
any  rights  she  might  have  as  trustee  under  the  Will  until 
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after  an  offer  had  been  made  by  the  District  of  Columbia 
to  i)urchase  a  certain  piece  of  property  belonging  to 
.)3  the  estate  at  4^4  and  Pennsylvania  Avenue  in  the 
city  of  Washington.  Subsequently  a  proceeding  was 
filed,  on,  to  wit,  December  22,  1930,  in  Equity  Court  to  sell 
said  i)remises  to  tlie  District  of  Columbia.  The  situation 
was  never  fully  explained  to  your  respondent  at  that  time. 
Voiii-  res])ondent’s  mother  continued  to  act  as  trustee  and 
your  respondent  never  claimed  the  right  to  act  as  trustee 
because  she  was  never  fully  advised  as  to  the  complete  and 
entire  contents  of  her  father’s  Will,  the  legal  import  there¬ 
of  and  her  rights  thereunder.  In  December,  1934,  your  re- 
s])ondent  for  the  first  time  read  her  father’s  Will. 

12. 

Re])lying  to  the  allegation  contained  in  paragraph  12, 
your  res])ondent  says  that  from  time  to  time,  almost  every 
month,  she  received  a  certain  remittance  from  her  mother. 
This  remittance,  however,  was  never  made  to  your  respon¬ 
dent  as  a  matter  of  right  under  the  Will,  but  was  always 
offered  to  your  respondent  as  a  gift.  Since  1925,  all  of  your 
i-es]){)ndent’s  sisters  have  married  and  from  time  to  time 
yoni*  i-es])ondent’s  mother  has  made  advances  to  your  re- 
s])ondent’s  sisters,  or  on  their  behalf,  of  sums  far  in  excess 
of  the  amounts  i*eceived  by  your  respondent. 

13 

Your  respondent  says  that  the  questions  designated  in 
said  paragra|)h  come  properly  before  the  Court  in  connec¬ 
tion  with  the  construction  of  the  Will. 

Your  respondent  admits  that  she  is  willing  to  take  over 
her  duties  as  co-trustee  with  her  sister,  Henrietta  Koli- 
])inski  Evans.  She  denies  that  her  mother  has  ever  advised 
lier  that  she  was  willing  that  your  respondent  and  her  sis¬ 
ter,  Henrietta,  should  take  over  and  assume  the  active  man¬ 
agement  and  control  of  the  estate.  She  admits  that  her 
mother  is  entitled  to  have  the  final  determination  of  the 
questions  involved  and  your  respondent  says,  however,  that 
she  claims  a  vested  interest  under  the  Will  and  asks  that 
the  Court  determine  what  her  interest  is  under  the  Will  of 
her  late  father. 
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54  14. 

She  denies  that  her  mother  is  entitled  to  all  of  the  in¬ 
come  from  the  real  estate  in  her  own  rii>:ht.  She  denies 
that  her  mother  takes  all  the  income  from  real  estate  abso¬ 
lute!  v. 

Further  answerinc:  said  paragraph,  your  respondent  says 
that  she  has  a  vested  right  under  the  AVill  of  her  father  in 
the  income  of  said  real  estate  and  also  a  vested  interest  in 
the  title  to  said  real  estate.  She  says  further,  reading  the 
Will  in  its  entirety,  it  is  quite  apparent  that  it  was  her 
father’s  purpose  to  provide  an  income  and  an  interest  in 
the  title  to  the  real  estate  for  his  widow  and  children. 

15. 

Your  respondent  is  advised  that  the  statement  as  to  the 
reversion  of  the  Twelve  Thousand  ($12,000.00)  Dollar 
trust  fund  is  a  conclusion  of  law  and  that  she  need  not  re¬ 
spond  thereto. 

16. 

Your  respondent  denies  that  the  Twenty  Thousand 
($20,000.00)  Dollar  trust  fund  provided  protection  for  her 
mother  alone  and  that  a  ])ro])er  construction  of  the  Will 
would  require  that  it  be  kept  only  so  long  as  necessary  to 
l)rotect  her  mother  from  claims.  She  denies  that  upon 
the  termination  of  her  mother’s  trusteeship,  the  principal 
should  revert  to  her  mother  in  her  own  right. 

On  the  contrary,  your  respondent  says  that  the  purpose 
of  her  father  was  to  create  a  trust  fund  to  protect  all  trus¬ 
tees  who  were  active  in  carrying  out  the  terms  of  his  trust 
from  any  claims  and  that  the  Twenty  Thousand  ($20,000.00) 
Dollar  fund  should  be  preserved  during  the  entire  trustee¬ 
ship  created  by  the  terms  of  the  Will. 

17. 

Your  respondent  admits  that  the  Court  should  construe 
the  Will.  She  denies  that  all  persons  in  interest  or  claim¬ 
ing,  or  who  could  claim,  an  interest  in  said  income  from  said 
real  estate  and  in  the  principal  of  said  trust  funds, 

55  are  parties  to  this  proceeding.  On  the  contrary,  she 
savs  that  bv  virtue  of  the  verbiage  contained  in  the 

Will  all  living  grandchildren,  including  the  children  of  your 
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respondent,  should  be  made  parties  to  the  cause  and  a 
i2:uardian  ad  litem  appointed  by  this  Honorable  Court  to 
look  after  the  interest  of  said  infants. 

17. 


Further  answerini*:  said  Bill,  your  res})ondent  says  that 
she  is  ready  and  willin<>'  and  believes  that  it  is  for  the  best 
interest  of  all  concerned  that  this  Honorable  Court  con¬ 
strue  her  father’s  Will  and  finally  adjudicate  all  questions 
arisini»-  in  regard  thereto. 


18. 


And  now  havin«:  fully  re])lied  to  said  Bill  of  Complaint, 
your  respondent  ])rays  that  the  Court  proceed  to  deter¬ 
mine  all  questions  involved  in  connection  with  the  construc¬ 
tion  of  said  Will. 

EMILIE  KOLTPINSKI  BUCY 
ludividually  and  as  Trustee. 

Respondent. 

District  of  Columbia,  ss: 


Emilie  Kolii)inski  Bucy,  being’  first  duly  sworn,  deposes 
and  savs  that  she  has  i*ead  the  foregoing  answer' subscribed 
bv  her  individuallv  and  as  Trustee,  and  knows  the  contents 
thereof;  that  the  allegations  therein  contained  as  of  her 
])ersonal  knowledge,  are  true,  and  those  stated  upon  infor¬ 
mation  and  belief,  she  believes  to  be  true. 


Ei\riLlE  KOLIPIXSKI  BUCY 


Subscribed  and  sworn  to  before  me  this  7th  dav  of  No- 
veinber,  A.  D.,  1935. 

DOROTHY  M  CHINN 

(Notarial  Seal)  Notary  Public,  D.  C. 


M.  M.  DOYLE 
F.  A.  THUEE 
J  J  MALLOY 
Attorneys  for  defendant, 
Emilie  Kolipinski  Bucy, 
individually  and  as  trustee. 
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56  Separate  Answer  and  Cross-Bill  of  Defendant ^  Hen¬ 
rietta  K(dipmski  Evans,  Individually  and  as  Trus¬ 
tee  Under  the  Will  of  Louis  Kolipinski,  Deceased, 

Filed  November  25,  1935 


The  separate  answer  and  cross-bill  of  the  defendant, 
Henrietta  Kolipinski  Evans  individually  and  as  Trustee 
under  the  will  of  Louis  Koli})inski,  deceased,  respectfully 
represents  unto  the  Court  as  follows: 

1.  This  defendant  admits  the  allegations  of  the  hrst  para¬ 
graph  of  plaintiff’s  bill. 

2.  This  defendant  denies  that  she  is  a  resident  of  Sara¬ 
nac  Lake,  New  York,  temporarily  sojourning  in  the  Dis¬ 
trict  of  Columbia,  but,  on  the  contrary,  avers  that  she  is  a 
resident  of  North  Chew  Chase,  in  the  State  of  Marvland. 
This  defendant  admits  the  other  allegations  of  second  para¬ 
graph  of  plaintiff’ ’s  bill. 

3.  4,  5,  6,  7,  8  and  9.  This  defendant  admits  the  allega¬ 
tions  of  the  third,  fourth,  fifth,  sixth,  seventh,  eighth  and 
ninth  paragraphs  of  plaintiff's  bill. 

10.  This  defendant  denies  that  i)laintiff  has,  since  her 
remarriage  on  August  15,  1918,  managed,  controlled  and 

collected  the  income  from  the  real  estate  described  in 
57  the  bill  “as  directed  in  said  will”  of  Louis  Kolipin¬ 
ski,  but  admits  that  i)laintiff  has  managed,  controlled 
and  collected  the  income  from  said  real  estate,  and  admits 
the  other  allegations  of  the  tenth  i)aragraph  of  plaintiff’s 
bill. 

11.  This  defendant  admits  the  allegations  of  fact  con¬ 
tained  in  the  eleventh  t)aragrapli  of  said  bill.  Further  an¬ 
swering  said  paragra])h,  this  defendant  says  that  she  never 
knew  of  anv  rights  which  she  might  have  under  her  father’s 
will  until  after  an  offer  had  been  made  bv  the  District  of 
Columbia  to  i)urchase  a  certain  piece  of  proi)erty  l)elonging 
to  her  father’s  estate  during  1930 ;  that  she  was,  at  that  time, 
living  at  Saranac  Lake,  New  York,  and  came  to  Washing¬ 
ton  in  December,  1930,  for  a  visit  of  about  one  month,  when 
certain  documents  were  submitted  to  her  for  signature  and 
were  signed  bv  her  in  connection  with  the  sale  of  said  real 
estate,  but  the  situation  was  never  fully  explained  to  this 
defendant  and  this  defendant  did  not  learn  of  the  entire 
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contents  of  her  father’s  will  until  about  September,  1933, 
and  did  not  fully  learn  the  legal  import  tliereof  nor  of  her 
rights  thereunder,  individually  and  as  trustee,  until  Sep¬ 
tember,  1935. 

12.  Replying  to  the  twelfth  paragraph  of  plaintiff’s  bill, 
this  defendant  admits  that  she  has  received  a  remittance 
from  plaintiff  almost  everv  month  for  manv  vears,  but  this 
defendant  says  that  the  aggregate  of  such  remittances  is 
much  less  than  her  share  of  said  income,  as  she  iiow^  under¬ 
stands  her  rights.  Except  as  hereinbefore  stated,  this  de¬ 
fendant  is  without  sufficient  information  concerning  the 
allegations  of  the  twelfth  paragrai)li  of  said  bill  to  enable 
her  to  admit  or  deiiv  such  allegations,  but  if  thev  be  deemed 
material,  this  defendant  calls  for  strict  proof  thereof. 

13.  This  defendant  admits  that  the  legal  questions 
58  described  in  the  thirteenth  paragraph  of  plaintiff’s 
bill  come  properly  before  the  Court  for  determina¬ 
tion  in  connection  with  the  construction  of  the  will  of  Louis 


Kolipinski,  deceased.  This  defendant  admits  that  i  she  is 
willing  to  take  over  her  duties  as  co-trustee  witli  her  sister, 
Emilio  Kolipinski  Bucy,  but  denies  that  plaintiff',  prior  to 
the  filing  of  the  bill  herein,  ever  offered  to  turn  over  the 
active  management  and  control  of  the  estate  to  this  defen¬ 
dant  and  her  said  sister,  as  co-trustees.  Further  answering 
said  paragraph,  this  defendant  claims  a  vested  interest 
under  her  father’s  will  and  requests  the  Court  to  determine 
the  nature  and  extent  of  her  said  interest. 


14.  Answering  the  fourteenth  paragrai)h  of  the  i)laintiff ’s 
bill,  this  defendant,  upon  advice  of  counsel  denies  that 
plaintiff*  is  entitled  in  her  own  right  to  all  of  the  income  from 
the  real  estate  described  in  the  bill,  but,  on  the  contrary, 
savs  that  this  defendant  has  a  vested  interest  in  said  real 
estate  and  in  the  income  derived  therefrom. 


15.  This  defendant  is  advised  that  the  fifteenth’  para¬ 
graph  of  plaintiff’s  bill  contains  only  a  conclusion  of  law 
which  this  defendant  is  not  required  to  answer,  but,  upon 
advice  of  counsel,  this  defendant  is  willing  to  concede  that 
the  fund  of  $12,000  therein  described,  upon  the  death  of 
Emilie  Weiss,  became  a  part  of  the  residuary  personal 
estate  bequeathed  to  plaintiff  in  her  own  right. 

16.  This  defendant  denies  that  the  fund  of  $20,000  de¬ 
scribed  in  the  sixteenth  paragraph  of  plaintiff’s  bill  was 
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provided  for  the  pi'otectioii  of  alone,  or  that  said 

fund  became  |)la intiff’s  ])ropcrty  in  her  own  right  upon  the 
termination  of  i)laintiff’’s  trusteeship,  but,  on  the 
59  contrarv,  this  defendant  savs  that  said  fund  of 
$20,000  should  be  turned  over  to  this  defendant  and 
her  sister,  Kmilie  Koli])inski  Rucy,  as  co-trustees,  to  ])ro- 
tect  them  against  loss  during  their  trusteeship,  and  the 
trusteeshi])  of  the  survivor  of  them  and  of  their  successors. 

17.  Replying  to  the  seventeenth  paragra])h  of  the  bill, 
this  defendant  admits  that  the  C’ourt  should  construe  her 
father’s  will  and  determine  the  questions  raised  by  i)lain- 
tiff’s  bill  and  this  answer  thereto.  This  defendant  denies 
that  all  persons  in  interest  or  claiming,  or  who  could  claim, 
an  interest  in  said  estate,  are  parties  to  this  ])roceeding. 
On  the  contrary,  this  defendant  says  that  the  following 
minor  children  and  possibly  children  now  unborn  have  or 
will  have  an  intei’est  in  the  coiqius  of  said  estate  upon  the 
termination  of  the  trust  u])on  the  death  of  the  last  survivor 
of  the  children  of  Louis  Koli])inski,  deceased,  and  said 
minors  should  be  made  ])arties  hereto  and  a  guardian  ad 
Ilfrm  appointed  to  i*epresent  them  herein,  namely,  Charles 
Andrew  Rucy  and  Donald  L.  Rucy,  minor  children  of 
Emilie  Kolipinski  Rucv.  This  defendant  savs  that  David 
F.  Smith  was  by  ordei*  entered  herein  on  Octobei’  28th,  1935, 
aj)]'ointod  guardian  ad  Jifcw  for  Joan  (^.  Smith  and  Elea- 
nore  M.  Smith,  minor  cliildren  of  said  David  F.  Smith  and 


of  the  defendant,  El(‘anore  Kolipinski  Smith. 

18.  This  defendant  fni'ther  says  that  plaintiff’  has  becm 
in  possession  and  control  of  all  of  the  real  estate  devised 
by  the  will  of  said  Louis  Koli])inski,  deceased,  ever  since  the 
death  of  said  decedent  on  December  15,  1914,  and  during 
that  period  of  nearly  twenty-one  years,  ])laintiff  has  col¬ 
lected  more  than  half  a  million  dollars  in  gross  income  de¬ 
rived  from  said  real  estate,  yet  the  plaintiff  has  never  ren¬ 
dered  any  accounting  to  this  defendant,  as  a  bene- 
(>0  ficiary  of  said  trust  or  in  her  cai)acity  as  one  of  the 
successor  trustees,  until  1934,  when  this  defendant 
made  insistent  demands  for  information  concerning  the  in¬ 
come,  whereu])on  plaintiff  gave  this  defendant  a  rough  pen¬ 
cil  memorandum,  a  copy  of  which  is  hereto  attached  marked 
“Exhibit  A”  and  prayed  to  be  read  as  a  part  hereof,  and 
finallv  gave  this  defendant  a  more  detailed,  but  unsatisfac- 


ELLA  M.  OCKERSHAUSEN,  ET  AL. 


45 


tory  account  for  the  years  1933  and  1934  only.  This  defen¬ 
dant  is  advised  by  counsel  and,  therefore,  avers  that  she  is 
entitled  to  a  detailed  accounting  from  plaintiff  from  Decem¬ 
ber  15,  1914,  up  to  the  present  time  showing  the  nature,  ex¬ 
tent  and  a  description  of  the  real  estate  included  in  said 
trust,  any  changes  made  in  the  corpus,  the  gross  income  re¬ 
ceived  by  plaintiff  therefrom  from  month  to  month,  the  ex¬ 
penditures  made  by  plaintiff  from  the  gross  income,  the  net 
income  and  the  distribution  of  such  net  income  from  month 
to  month.  This  defendant  is  further  advised  that  she  was 
and  is  entitled  to  oiie-tifth  of  the  net  income  at  least  since 
she  attained  her  majority  on  September  17,  1925,  and  is  en¬ 
titled  to  a  decree  re(iuiring  the  plaintiff  to  pay  over  to  this 
defendant  one-fifth  of  said  net  income  from  September  17th, 
1925,  after  crediting  thereon  the  amounts  heretofore  ])aid 
to  this  defendant  fi'om  said  net  income. 

WHKREFORE,  in  consideration  of  the  premises,  this  de¬ 
fendant  prays  that  this  answer  be  ti*eated  as  a  cross-bill  and 
further  prays: 

1.  That  the  will  of  Louis  Kolipinski,  deceased,  be  con¬ 
strued  and  enforced  in  accordance  with  the  interpretation 
thereof  in  this  answer; 

2.  That  an  order  be  entered  hei-ein  making  the  above 
named  remaindermen,  ("harles  Andrew  Bucy  and  Donald  L. 

Bucy,  parties  defendant  herein  and  tliat  a  disinter- 
Gl  ested  guardian  ad  lifcm  be  api)ointed  to  represent 
said  infant  remaindermen  and  all  unborn  remainder¬ 


men  ; 

3.  That  the  plaintiff  be  required  to  render  a  complete  ac¬ 

counting  of  her  trust,  as  desci-ibed  in  above  paragraph  18, 
to  this  defendant  as  beneficiarv  and  to  this  defendant  and 
Emilie  Koliy)inski  Bucy,  as  co-trustees;  ; 

4.  That  a  rule  be  issued  herein  i-equiring  the  plaintiff  to 
show  cause,  if  any  she  has,  why  she  should  not  be  required 
to  turn  over,  forthwith  and  unconditionally,  the  entire  cor¬ 
pus  and  undistributed  accumulated  income  of  said  trust 
estate,  and  all  l)0()ks  and  accounts  i-elating  thereto,  to 
Emilie  Koli])inski  Bucy  and  this  defendant,  as  co-trustees, 

so  tliat  said  trust  mav  be  administered  bv  said  co-trustees 

^  * 

as  yjrovided  by  said  will ; 

5.  That  a  decree  be  entered  herein  reejuiring  plaintiff  to 
l)ay  over  to  this  defendant  one-fifth  of  the  net  income  de- 
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rived  from  said  trust  estate  from  September  17th,  1925,  to 
the  present  time,  after  crediting  thereon  the  amounts  here¬ 
tofore  paid  to  this  defendant  from  said  net  income; 

6.  And  for  such  other  and  further  relief  as  the  Court  mav 
deem  proper. 

HENRIETTA  KOLIPINSKI  EVANS 
District  of  Columbia,  5.9; 

I  do  solemnly  swear  that  I  have  read  the  foregoing  an- 
swei*  and  cross-bill  bv  me  subscribed  and  I  know  the  con- 
tents  thereof ;  that  the  facts  therein  stated  of  my  personal 
knowledge  are  true  and  tliose  stated  upon  information  and 
belief,  I  believe  to  be  true. 

HENRIETTA  KOLIPINSKI  EVANS 

Subscribed  and  sworn  to  before  me  this  23d  day  of  No¬ 
vember,  1935. 

GRACE  SHROPSHIRE 
(Seal)  Notary  Public  D.  C. 

THOMAS  F.  BURKE 

McKENNEY,  FLANNERY  &  (.^RAIGHILL 

By  G.  B.  CRAIGHILL 

Attorneys  for  Defendant ^  Henrietta 
Kolipinski  Evans, 

62  Exhibit  A 

Gross  Rents  Net  income  all  sources 


1926— $511()4.45 

$18383.80 

1927—  50061.95 

14340.47 

1928—  49322.40 

15040.52 

1929—  45762.10 

11083.59 

1930—  46360.45 

13501.32 

1931—  .38896.60 

12092.52 

1932—  39306.75 

9460.42 

1933—  35767.25 

7367.99 

64  Buie  to  Show  Cause. 

Filed  November  25,  1935 

*  -ifr  •»:##***  *  ’^ 

Upon  consideration  of  the  plaintiff’s  bill  of  complaint 
and  of  the  answer  and  cross-bill  of  the  defendant,  Henri- 
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etta  Kolipinski  Evans,  filed  herein,  it  is  by  the  Court  this 
25th  day  of  November,  1935, 

ORDERED  that  the  plaintiff,  Ella  M.  Ockerhausen,  show 
cause  herein,  if  any  she  has,  on  or  before  December  10th, 
1935,  why  she  should  not  turn  over  and  deliver,  uncondi¬ 
tionally,  to  the  defendants,  Emilie  Kolipinski  Biicy  and 
Henrietta  Kolipinski  Evans,  as  Trustees,  the  possession 
and  control  of  all  real  estate,  and  any  undistributed  accu¬ 
mulated  income  thereon,  with  all  books  and  accounts  re¬ 
lating  thereto,  devised  by  the  will  of  Louis  Kolipinski,  de¬ 
ceased,  to  said  i)laintitT  in  trust  until  the  two  oldest  living 
childi'en  of  testator  attained  their  majority,  which  event  oc- 
cui-red,  according  to  the  pleading  filed  herein,  on  September 
17,  1925,  when,  under  the  terms  of  the  will,  said  two  oldest 
living  children,  namely,  Emilie  Kolipinski  Bucy  and  Hen¬ 
rietta  Kolipinski  Evans,  became  entitled,  as  Trustees,  to 
take  possession  of  and  administer  said  trust  estate, — pro¬ 
vided  a  copy  of  this  order  shall  have  been  served  on  the 
plaintiff,  Ella  M.  Ockerhausen,  or  her  attorney  of 
65  record,  John  E.  Laskev,  on  or  before  November  30th, 
1935. 


JENNINGS  BAILEY 
Justice. 

Service  of  copv  of  Rule  acknowledged  this  25th  dav  of 
Nov.  1935 


JOHN  E.  LASKEY 
Atty  for  plaintiff 


67  Order  Adding  Karen  Marie  Bucy  Defendant 

Filed  December  5,  1935 


#  *  *  #  *  *  ; 

Upon  representations  made  to  the  Court  that  Karen 
Marie  Bucy,  an  infant  daughter  of  Emilie  Kolipinsky  Bucy 
was  born  subsequent  to  filing  of  Bill  of  Complaint,  separate 
Answers  and  Cross-Bills  herein,  it  is,  by  the  Court,  this  5th 
day  of  December,  A.  D.,  1935, 

Ordered  that  the  said  Karen  Marie  Bucy,  infant,  be  and 
she  is  herebv  added  as  partv  defendant  in  this  cause  and 
that  process  issue  against  said  infant  and  her  custodian. 

JENNINGS  BAILEY 

Justice. 
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Order  Appointing  Guardian  Ad  Litem  for  Charles  Andrew 
Bucg^  Donald  L.  Bucy  and  Karen  Marie  Bucy,  All 

Infants 

Filed  December  9,  1935 


* 


* 


It  appearing  to  the  Court  that  Charles  Andrew  Bucy, 
Donald  L.  Buev  and  Karen  ^larie  Buev,  infant  defendants 
in  the  above  cause,  and  Charles  Huey,  their  father  and  cus¬ 
todian,  have  been  personally  served  with  process  in  the 
above  cause,  and  the  said  infants  being  now  personally  pres¬ 
ent  in  Court,  it  is,  by  the  Couid,  this  ninth  day  of  Decem¬ 
ber,  A.  D.,  1935, 

Ordered,  that  Austin  F.  Canfield,  Esq.,  a  member  of  the 
Bar  of  this  Court,  be  and  he  is  hereby  appointed  Guardian 
ad  litem  for  the  said  C^harles  Andrew  Bucy,  Donald  L. 
Bucy  and  Karen  ^larie  Bucy,  infants,  with  authority  to  rep¬ 
resent  and  protect  the  interests  of  said  infants  in  this  cause. 

JENNINGS  BAILEY, 

Justice. 


76  Be  ply  of  Ella  M.  Orkershausf'n,  Plaintiff  ^  to  Cross- 
Bill  of  Def(')id(n/f  Henr}eff(t  Koli pinski  Ei'ans^  and 
Return  to  Rifh'  to  Shotv  ('ause  Issued  Thereon. 

Filed  December  10,  1935 

■If  **■**■  ^ 

The  plaintiff,  Ella  Ockershausen,  in  her  own  right  and 
as  Executrix,  residuarv  legatee  and  former  trustee  under 
the  will  of  Louis  Kolii)inski,  deceased,  for  reply  to  the  cross¬ 
bill  of  the  defendant  Henrietta  Kolipinski  Evans,  individ¬ 
ual  Iv  and  as  trustee  under  said  will,  and  for  return  to  the 

ft 

rule  to  show  cause  issued  on  said  cross-bill,  respectfully 
shows  to  the  Court : 

1 :  Replying  to  paragra])h  18  of  said  answer  and  cross¬ 
bill  (paragraphs  1  to  17,  inclusive,  being  in  answer  to  the 
corresponding  paragraphs  of  the  bill  herein),  plaintiff  ad¬ 
mits  that  since  the  death  of  Louis  Kolipinski,  December  15, 
1914,  she  has  been  in  })ossossion  and  control  of  the  real  es¬ 
tate  devised  to  her  bv  his  said  will ;  she  further  savs  that  she 

ft  *' 

(Altered  upon  her  duties  in  the  management  and  control  of 
said  real  estate  as  trustee  under  the  will  of  said  decedent; 
and  after  her  remarriage,  August  15,  1918,  no  proceedings 
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having  been  instituted  for  the  appointment'  of  sub- 
77  stitute  trustees  as  provided  in  said  will,  she  continued 
to  act,  as  she  had  theretofore  done,  in  the  manage¬ 
ment  and  control  of  said  real  estate,  and  the  application  of 
the  income  therefrom. 


Plaintiff  is  advised  that  the  defendant  Henrietta  Koli- 
pinski  Evans  is  not  a  beneficiary  under  said  will  during  the 
Ifetime  of  the  plaintiff,  and  that  plaintiff  is  not  required 
to  render  any  account  to  her  as  such  beneficiary.  All  the 
books,  accounts  and  records  of  plaintiff’s  managenient  and 
control  of  said  real  estate  are  now,  and  at  all  times  have 
been,  open  to  the  inspection,  examination  or  other  use  of 
said  defendant  Henrietta  Kolipinski  Evans  and  her  co¬ 
trustee  Eniilie  Kolipinski  Bucy,  and  any  other  of  the  par¬ 
ties  in  interest  therein. 


Plaintiff  says  she  is  advised  that  the  averments  of  said 
paragTa])h  concerning  the  claim  of  said  defendant  Henrietta 
Kolipinski  Evans  to  one-fifth  of  the  net  income  from  said 
real  estate  are  conclusions  of  law  as  to  which  she  is  not  re- 


(piired  to  reply.  Nevertheless,  she  is  advised  that  said  de¬ 
fendant  is  not  now,  and  was  not  upon  attaining  her  majority 
September  17,  1925,  entitled  to  one-fifth  or  any  proportion, 
of  said  net  income,  and  that  said  defendant  is  not  entitled  to 
a  decree  requiring  plaintiff  to  pay  over  to  her  one-fifth  of 
said  net  income  from  September  17,  1925,  after  crediting 
thereon  the  amounts  heretofore  paid  to  said  defendant  from 
said  net  income. 


Plaintiff  further  says  that  up  to  the  time  of  the  marriage 
of  said  defendant  Henrietta  Kolipinski  Evans,  she  was  sup- 
])orted  and  maintained  by  plaintiff  in  comfort  in  the  family 
home,  with  the  exception  of  periods  of  time  when  she  was 
absent  therefrom  because  of  her  health,  and  at  those  times 
plaintiff  spared  no  expense  to  provide  for  her  everything 
in  the  wav  of  medical  and  nursing  attention  that  could  be 
obtained.  Since  said  marriage,  except  for  such  periods  of 
time  as  said  defendant  has  lived  with  plaintiff  and  been 
maintained  bv  lier,  said  defendant  has  received  from 
78  plaintiff  a  regular  monthly  allowance,  and  at  all  times 
has  received  such  additional  monev  and  assistance  as 
she  asked  for  or  as  were  required  to  meet  her  necessities. 
Plaintiff  says  that  there  has  been  paid  to  and  for  the  bene¬ 
fit  of  said  defendant,  out  of  the  income  of  said  real  estate. 
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amounts  considerably  in  excess  of  any  share  payable  to  her 
because  of  anv  interest  which  she  now  claims. 

_  w 

For  further  reply  to  said  cross-bill,  and  for  return  to 
said  rule  to  show  cause,  plaintiff  says : 

2 :  At  the  time  of  the  death  of  said  Louis  Kolipinski,  De¬ 
cember  15,  1914,  the  oldest  of  the  six  children  of  plaintiff 
and  said  decedent  was  eleven  years  of  age,  and  the  youngest 
four  years  of  age.  Plaintiff  as  their  mother  and  custodian 
continued  to  maintain  the  family  home  and  supported  and 
maintained  the  familv  therein,  and  she  managed  and  con- 
trolled  the  real  estate  devised  to  her  by  decedent’s  will,  and 
apjilied  the  net  income  therefrom,  not  for  her  own  benefit, 
support  and  maintenance,  as  she  is  advised  she  had  the 
right  to  do,  hut  for  the  benefit  of  all  of  said  children  and 
herself.  At  times  the  necessities  of  one  child,  because  of  ex¬ 
penses  of  education,  illness,  or  some  emergency,  required 
the  expenditure  of  more  than  was  expended  at  that  time  for 
another;  but  plaintiff  constantly  endeavored  to  give  to  each 
and  all  of  said  children  every  possible  advantage  that  could 
be  procured  for  them  from  the  income  of  said  real  estate, 
and  to  use  from  said  income,  as  nearly  as  circumstances 
would  permit,  equal  amounts  for  the  benefit  of  each  child. 

8:  At  the  time  of  plaintiff’s  remarriage,  August  15,  1918, 
said  Emilie  Kolipinski  (now  Bucy)  was  fifteen  years  of  age, 
and  said  Henrietta  Kolipinski  (now  Evans)  was  in 

79  her  fourteenth  vear.  When  said  defendant  Henri- 

* 

etta  Kolipinski  (now  Evans)  attained  her  majority, 
September  17,  1925,  she  was,  and  for  some  time  had  been,  in 
a  precarious  condition  of  health,  which  had  required  the  ex¬ 
penditure  for  her,  for  hospital,  medical  and  nursing  ex¬ 
penses,  of  sums  far  in  excess  of  those  at  that  time  applied 
for  the  benefit  of  the  other  children.  Said  Emilie  Kolipinski 
and  Henrietta  Kolipinski,  as  the  two  oldest  living  children 
of  decedent,  took  no  steps  to  assume  the  responsibility  and 
work  of  the  management  of  said  real  estate,  but  left  said 
management  in  the  hands  of  j)laintiff ;  and  plaintiff*  was  will¬ 
ing  to  ('ontiiiiie  with  the  work  and  to  continue  the  use  of  the 
income  foi-  tin*  benefit,  sui)j)ort  and  maintenance  of  all  of 
said  children  and  herself,  as  she  had  thertofore  done.  Said 
will  made  no  provision  for  ])aynu‘nt  of  compensation  or 
commission  to  the  trustee  handling  said  real  estate,  and 
plaintiff  has  never  received,  claimed  or  desired,  and  does 
not  now  claim  or  desire,  any  commission  or  compensation 
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of  any  kind  or  nature  for  her  services  in  the  management 
and  control  thereof. 

4:  Plaintiff  has  continued  to  maintain  a  home,  for  the 
family ;  she  supported  and  maintained  therein  said  children 
until  they  established  homes  of  their  own,  and  thereafter  all 
of  said  children  have  returned  to  said  home  whenever  they 
so  desired,  and  plaintiff  has  always  welcomed  them  to  said 
home. 

For  a  considerable  period  of  time,  plaintiff  has  paid  to 
each  of  said  children  an  equal  amount  each  month,  termed 
by  them  an  ‘  ‘  allowance  ’  ’,  the  amount  being  arrived  at  on  the 
basis  of  expected  rental  collections  from  said  real  estate; 
but  their  participation  in  the  income  from  said  real  estate 
lias  not  been  limited  to  such  amount.  Each  of  said  children 
has  received  from  plaintiff  considerable  sums  in  excess  of 
such  ‘‘allowance’’,  according  to  their  several  necessi- 
80  ties  and  desires,  especially  in  cases  of  illness,  medical 
and  hospital  expenses,  and  like  emergencies.  In 
order  to  continue  to  supply  the  needs  of  her  said  children, 
and  that  there  might  be  no  diminution,  because  of  reduced 
rental  income,  in  the  amount  of  said  “allowances”  to  them, 
plaintiff  has  advanced,  udthin  the  last  two  years,  sums  in 
excess  of  $4,000.00  from  her  individual  funds,  over  and 
above  the  real  estate  income,  to  pay  bills  for  taxes,  repairs 
and  necessary  upkeep  of  said  real  estate,  which  advances 
have  not  to  this  time  been  repaid  to  her  from  the  income 
from  said  real  estate. 


5:  Plaintiff  says  that  in  Equity  cause  No.  52248,  in  this 
Court,  said  Emilie  Kolipinski  Bucy  and  Henrietta  Kolipin- 
ski  Evans,  as  trustees  under  the  will  of  Louis  Kolipinski, 
deceased,  filed  on  December  23, 1930,  a  petition  for  leave  to 
sell  certain  real  estate  of  said  decedent,  which  was  then  sub¬ 
ject  to  condemnation ;  said  petition  included  as  an  e^ibit  a 
copy  of  said  will  of  Louis  Kolipinski,  deceased.  Said  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans  in  their 
individual  capacities  were  named  defendants  to  said  peti¬ 
tion,  were  duly  served  with  process  and  a  copy  of  said  peti¬ 
tion  and  exhibit,  and  filed  answers  in  said  cause.  Sale  of 
said  real  estate  was  dulv  authorized  bv  the  Court,  for  the 
sum  of  $84,000.00,  subject  to  real  estate  commission;  said 
defendants  Emilie  Kolipinski  Bucy  and  Henrietta  Kolipin¬ 
ski  Evans  as  trustees  executed  a  deed  conveying  said  real 
estate,  and  a  check  for  $84,000.00  })ayable  to  said  trustees 
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was  delivered  to  them  and  bv  them  dulv  endorsed.  After 
the  payment  of  the  charges  and  expenses  incident  to  said 
sale  and  the  investment  of  portions  of  said  funds  in  the 
restoration  of  certain  of  said  real  properties  and  in  erect¬ 
ing  additional  buildings  for  which  there  was  a  rental  de¬ 
mand,  and  which  additional  buildings  were  promptly  and 
j)rofitably  rented,  the  remainder  of  said  funds  is  on 
81  de])Osit  at  interest,  in  the  names  of  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  Trustees,  and 

is  available  for  investment  in  real  estate  bv  them  as  such 

% 

trustees. 

6:  Plaintiff  is  advised  that  said  defendant  Henrietta  Koli¬ 


pinski  Evans  has  no  vested  interest  in  said  real  estate  nor 
in  the  income  therefrom,  during  the  lifetime  of  the  plaintiff, 
and  that  the  will  of  said  decedent,  under  a  |)ro{)er  construc¬ 
tion,  cannot  be  taken  to  devise  or  beciueath  such  interest. 
However,  even  if  said  will  were  capable  of  a  construction 
which  would  vest  in  the  children  of  said  decedent  anv  inter- 
est  in  said  real  estate,  or  any  interest  in  the  income  there¬ 
from  during  the  life  of  plaintiff,  the  interest  of  said  defen¬ 
dant  Henrietta  Kolii)inski  Evans  could  not  be  one-fifth,  but 
at  most  one-seventh,  if  the  six  children  of  decedent  who, 
with  plaintiff,  his  widow,  sui'vived  him,  might  be  consid¬ 
ered  as  entitled  to  participate  jointly  with  plaintiff  in  said 
income  during  plantiff ’s  life. 

7:  Plaintiff  repeats,  as  set  out  in  lier  bill  of  complaint 
herein,  that  she  is  entirely  willing  to  surrender  to  said 
Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans, 
Trustees,  the  management  and  control  of  said  real  estate; 
she  has  at  ail  times  been  willing  and  desirous  that  they 
should  take  ovei*  and  assume  the  active  management  and  do 
the  work  wliicli  she  has  been  doing  in  their  behalf,  and  she 
has  so  informed  them,  and  each  of  them,  on  many  occasions. 
She  has  explained  to  said  trustees  the  situation  of  various 
[)arcels  of  said  real  estate;  has  arranged  for  them  to  inspect 
[)ro})erties  offered  as  prospective  investments  for  said  fund 
on  deposit,  none  of  which  prop(‘rties  were  regarded  favor¬ 
ably  by  said  trustees;  and  she  has  offered  to  make  said 
trustees  familiar  with  the  books  and  records  concern- 


82  ing  said  real  estate  and  to  help  them  in  every  way  in 
the  management  of  said  real  estate.  Plaintiff  has  had 

for  twentv-one  vears  the  active  and  actual  control  and  man- 

*  • 

agement  of  said  real  estate  so  devised  to  her;  she  is 
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thoroughly  familiar  with  each  piece  of  property,  and  ex¬ 
perienced  in  its  management  and  upkeep ;  and  when  the  ac¬ 
tual  management  and  control  of  said  real  estate  shall  be 
assumed  by  the  defendant  trustees,  plaintilf  stands  ready 
and  willing,  if  said  trustees  so  desire,  to  make  available  to 
them  the  results  of  her  long  exj^erience  in  its  handling  and 
to  giv’e  them  every  possible  assistance  in  her  power. 

8:  All  the  books,  accounts  and  records  of  her  management 
of  said  real  estate  are  in  her  possession,  in  her  home  in  the 
District  of  Columbia,  in  a  room  specially  set  apart  therefor 
and  conveniently  arranged,  and  said  defendant  trustees  may 
have  convenient  access  to  said  books,  accounts  and,  records 
at  anv  and  all  times,  and  whenever  thev  desire.  Plaintitf  is 
perfectly  willing  to  turn  over  and  deliver  to  said  trustees 
the  current  books  and  accounts,  so  that  they  may  assume  at 
this  time  the  active  management  of  said  real  estate.  In  view 
of  the  (piestions  raised  in  recent  months  concerning  the  ap- 
])li(*ation  of  said  income,  and  the  ownership  of  the  principal 
of  the  trust  funds  set  up  in  said  will,  as  set  out  in  plaintiff’s 
bill  herein,  and  in  view  of  the  i)rayer  of  the  defendant  Hen¬ 
rietta  Kolipinski  Kvans  for  an  accounting  by  plaintiff  cov¬ 
ering  her  management  of  said  real  estate  from  December  15, 
1914,  to  date,  and  the  payment  to  said  defendant  of  sums 
alleged  to  be  due  her,  })laintiff  is  advised  she  is  entitled  to 
a  judicial  determination  of  said  questions  before  turning 
over  all  of  the  records  of  her  handling  of  said  real  estate, 
from  which  records  alone  could  be  made  such  an  accounting 
as  prayed.  She  submits  that  unless  and  until,  on  final  de¬ 
termination  of  this  cause,  there  is  disclosed  any 
S.’)  necessity  oi-  occasion  for  an  accounting,  it  would 
not  be  fair  or  equitable  to  take  out  of  her  custody  and 
possession  the  records  of  her  trusteeship,  which  are  the  evi¬ 
dence  of  her  careful,  capable  and  economical  handling  of 
said  real  estate. 

And  having  made  full  return  to  said  rule  to  show  cause, 
plaintiff  prays  that  said  rule  may  be  discharged. 

ELLA  M.  OCKERSHAUSEN 
in  her  own  right  and  as  Execu¬ 
trix  under  the  will  of,  Louis 
Kolipinski,  deceased. 

Plaintiff 

JOHN  E.  LASKEY  i 

Attorney  for  Plaintiff. 
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District  of  Columbia,  ss: 

Ella  M.  Ockershausen,  being  first  duly  sworn,  upon  oath 
deposes  and  says : 

That  she  has  read  the  foregoing  reply  and  return  by  her 
subscribed  and  knows  the  contents  thereof :  that  the  matters 
and  things  therein  stated  as  of  her  own  knowledge  are  true, 
and  those  stated  as  u])on  information  and  belief  she  believes 
to  be  true. 

ELLA  M.  OCKERSHAUSEN 

Subscribed  and  sworn  to  before  me  this  10th  dav  of  De- 
(•ember,  1935. 

MABEL  E.  ASHLEY 

(Notarial  Seal)  Notary  Public  J).  C. 

84  Order  Coutiuuluy  Buies 

Filed  December  10,  1935 

It  is,  by  the  Court,  this  10th  day  of  December,  1935, 
Ordered,  That  the  hearing  on  the  Rule  issued  herein  on  No¬ 
vember  25,  1935,  u])on  the  Cross-Bill  of  Henrietta  Kolipin- 
ski  Evans,  and  the  hearing  on  the  Rule  issued  herein  on  No- 
v’ember  27,  1935,  upon  the  Cross-Bill  of  John  C.  Smith  and 
Eleanore  N.  Smith,  minors,  be  and  they  are  hereby  con¬ 
tinued  to  December  19,  1935. 

JENNINGS  BAILEY 
Justice 

85  Avsu'cr  of  Charles  Audreu'  Bury,  Donald  L.  Bucy, 
ay\d.  Kareu  Marie  Bucy  to  Bill  of  Complaint  and 
Buies  to  Shoic  Causa  Bet uruahlc  tln‘  19th  Day  of  De- 
cemher,  19S5. 

Filed  December  19,  1935 

««*#«4f:*** 

The  answer  of  Charles  Andrew  Bucy,  Donald  L.  Bucy  and 
Karen  Marie  Bucy  to  the  bill  of  Complaint  filed  herein  and 
to  the  rule  to  show  cause  issued  herein  on  answer  and  cross 
bill  of  Henrietta  Kolipinski  Evans,  the  25th  day  of  Novem¬ 
ber,  1935,  and  to  the  further  rule  to  show  cause  issued  upon 
the  joint  and  several  answer  and  cross  bill  of  the  infant  re¬ 
spondents,  Joan  C.  Smith  and  Eleanore  M.  Smith,  issued 
herein  the  27th  day  of  November,  1935,  and  returnable  in 
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this  Court  on  the  19th  day  of  December,  1935,  respectfully 
represents  to  the  Court  as  follows: 

1.  Answering-  each  and  every  allegation  of  the  original 
bill  of  complaint,  each  and  every  cross  bill  filed  herein,  each 
l)otition  herein  filed  for  rules  to  show  cause,  the  infants, 
Charles  Andrew  Buev,  Donald  L.  Buev,  and  Karen  Marie 
Bucy,  and  each  of  them,  being  infants  under  the  age  of  21 
vears,  can  neither  admit  nor  denv  the  allegations  of  said 
]-espoctive  pleadings  but  submit  their  interests  to  the  pro¬ 
tection  of  this  Honorable  Court. 

CHARLES  ANDREW  BUCY 
DONALD  L.  BUCY 
KAREN  MARIE  BUCY 
By:  Austin  F.  Canfield  ; 

Guardian  Ad  Litem, 

86  Report  of  Guardum 

Austin  F.  Canfield,  guardian  ad  litem  for  the  above  named 
infant  i-es])ondents,  (^harles  Andrew  Bucy,  Donald  L.  Bucy 
and  Karen  Marie  Bucy,  resi)ectfully  represents  to  the  Court 
as  follows :  ! 

I. 

That  on  to  wit  the  9th  day  of  December,  1935,  he  was  ap¬ 
pointed  guardian  ad  litem  for  the  aforesaid  infants.  That 
Charles  Andrew  Bucy  was  born  on  February  23,  1928;  Don¬ 
ald  L.  Buev  was  born  on  November  17,  1930  and  Karen 
Marie  Bucy,  born  Nov’ember  13,  1935.  That  the  aforesaid 
infants  arc  now  residing  with  their  parents  at  4632  Hunt 
Avenue,  Chevy  Cliase,  Maryland.  That  their  mother,  Emilie 
l\<)!i])inski  Bucy  is  one  of  the  defendants  to  the  above  cause 
of  action. 

n. 

That  your  gTiardian  ad  litem  has  made  a  minute  and  care¬ 
ful  study  of  all  of  the  ])leadings  filed  to  date  in  the  above  en¬ 
titled  cause.  It  a])pears  to  him,  that  the  infant  respondents, 
being  grandchildren  of  the  blood,  of  Louis  Kolipinski,  de¬ 
ceased,  became  at  their  birth  and  now  are  remaindermen  of 
his  estate  under  the  terms  of  his  will,  which  said  will  was 
duly  admitted  to  probate  and  record  in  this  Court  on  to  wit 
the  3rd  day  of  Februaiy,  1915.  That  said  will  provides 
among  other  things  as  follows : 
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Upon  the  death  of  my  said  wife  and  children  said  real 
estate  shall  descend  to  their  right  heirs  at  law.” 

III. 

This  guardian  ad  liteni  is  of  the  oi)inion  that  the  expres¬ 
sion  used  in  said  will,  to  wit,  ” right  heirs  at  law”  includes 
the  infant  respondents,  who,  at  this  time,  together  with  Joan 
C.  Smith  and  Eleanore  M.  Smith,  are  remaindermen  there¬ 
under  as  tenants  in  common  of  said  estate.  Your  guardian 
ad  litem  believes  that  the  estate  so  devised  under  said  will 
became  a  fixed  vested  interest  in  them  and  each  of  them  at 
the  time  of  their  birth,  the  enjoyment  of  said  estate  being 
])ostponed,  under  and  by  reason  of  the  terms  of  said  will 
until  the  death  of  the  plaintiff  herein,  and  her  children,  each 
of  whom  is  named  specifically  as  ])arty  defendant  in  said 
Bill  of  Complaint. 

IV. 

This  guardian  ad  litem  is  advised  that  at  the  time  of  the 
death  of  the  decedent,  the  entire  estate,  with  the  ex- 
87  ce])tion  of  a  small  amount  of  cash  in  bank,  was  realty. 

That  witli  the  exception  of  a  part  thereof  sold  to  the 
District  of  Colum])ia  in  accordance  with  the  directions  of 
this  Court  by  an  order  filed  December  22,  1930,  in  Equity 
Cause  Xo.  52,248,  the  entire  estate  remains  the  same  as  it 
was  at  the  time  of  tlie  death  of  the  testator. 


V. 

It  appears  from  the  i>leadings  that  from  said  estate,  up 
until  about  the  present  time,  there  has  been  an  income  there¬ 
from  in  the  sum  total  of  a])]U’oximately  $550,000.00,  all  of 
which  went  into  the  hands  of  the  })laintiff  herein,  who  has 
acted,  and  still  acts,  as  trustee  of  said  estate.  This  guardian 
ad  litem  is  now  advised  that  the  net  income  from  said  estate 
at  this  time  is  approximately  $9,000.00  per  annum. 

VI. 


This  guardian  ad  litem  believes  that  the  plaintiff  was 
without  legal  authoritv  to  act  as  trustee  after  the  time  of 
her  remarriage  as  set  forth  in  various  pleadings  filed  here¬ 
in.  He  further  believes  that  the  infant  respondents  have  no 
concern  at  this  time  so  far  as  they  are  personally  concerned 
as  to  the  distribution  of  the  income  received  from  said  es- 
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tate,  nor  will  they  have  any  legal  right  to  investigate  or 
question  the  distribution  hereinafter  to  be  made,  up  to  and 
until  such  time  as  they  take  as  remaindermen. 

VIL 

With  reference  to  the  question  of  p]milie  Kolipinski  Bucy 
and  Henrietta  Koli])inski  Evans  taking  control  as  trustees 
under  the  will  of  the  decedent  aforesaid,  this  guardian  ad 
litem  makes  the  following  report.  He  has  interviewed  the 
former  and  her  husband  at  the  family  residence,  463*2  Hunt 
Avenue,  Chevy  Chase,  Maryland.  He  is  convinced  that  the 
said  Eniilie  Kolii)inski  Bucy  has  never  had  any  business 
training  whatever.  That  she  is  quite  devoted  to  the  infant 
res])ondents,  who  are  her  own  children;  that  her  husband  is 
a  graduate  of  Georgetown  University,  a  member  of  the  Bar 
of  the  State  of  Xew  York  and  of  the  District  of  (Columbia. 
That  he  has  practiced  in  the  city  of  New  York  untif  the  past 
summer,  at  which  time  he  and  his  family  transferred  their 
residence  from  Brooklyn,  Xew  York,  to  the  District  of  Co¬ 
lumbia.  That  during  his  practice  he  had  considerable  ex¬ 
perience  in  handling  real  estate  and  seems  to  be 
88  thoroughly  familiar  with  the  duties  of  a  fiduciary 
acting  under  a  testamentary  instrument.  This  guard¬ 
ian  ad  litem  believes  that  Emilie  Kolipinski  Bucy  could 
]n-o])erly  qualify  as  trustee  in  this  estate  and  that  she  could 
look  to  and  receiv’e  such  assistance  as  might  be  necessary  to 
guide  her,  from  her  said  husband. 

VIII. 


This  guardian  ad  litem  has  also  interviewed  Henrietta 
Kolipinski  Evans  in  the  office  of  her  counsel  and  learned 
that  at  the  time  of  the  filing  of  the  Bill  of  Comi)laint  and  for 
a  considerable  period  of  time  prior  thereto  she  had  been  a 
l)atient  in  a  sanitorium  located  at  Saranac  Lake,  Xew  York. 
This  guardian  ad  litem  is  convinced  that  the  said  defendant 
has  had  no  business  experience  of  any  kind  whatsoever. 
That  she  is  married  to  one  Brock  P]vans  who  is  now  em¬ 
ployed  as  an  Assistant  Bacteriologist  in  the  George  Wash¬ 
ington  Univ^ersih"  Hospital  and  at  the  same  time  is  a  student 
in  the  ^Medical  Dej)artment  thereof.  That  the  said  Henrietta 
Kolipinski  Evans,  according  to  your  guardian  ad  litem ’s 
information  and  belief,  is  in  need  of  no  further  medical 
treatment  in  the  sanitorium  at  this  time.  That  she  is  about 
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to  become  a  mother.  That  she  and  her  husband  have  now 
taken  up  a  place  of  residence  also  in  Chevy  Chase,  Mary¬ 
land.  That  from  vour  i>:uardian  ad  litem ’s  best  informa- 
tion  and  belief,  the  husband  of  this  defendant  has  had  no 
})ractical  business  trainini;',  but  he  believes  that  the  said 
husband  would  be  heli)fnl  to  his  wife  in  guiding  her,  if  nec¬ 
essary,  ill  the  management  of  the  trust  estate. 

IX. 


The  guardian  ad  litem  is  also  informed  that  for  a  period 
of  over  thirtv  vears,  the  business  management  of  the  entire 


estate  both  before  and  after  the  death  of  the  testator  has 
always  remained  in  the  hands  of  one  Joseph  A.  Hayden,  a 
relator,  with  offices  in  the  Woodward  Building  in  the  Dis¬ 
trict  of  Columbia.  That  so  far  as  can  be  determined,  the 
said  Havden  has  successfullv  managed  the  business  affairs 


of  said  estate.  He  is  advised  and  believes  that  the  said 
Kniilie  and  Henrietta,  as  trustees,  will  continue  him  as  the 
business  agent  of  said  estate.  He  believes  further  that  this 
action  would  be  for  the  best  interest  of  the  estate  so  far  as 
properly  managing  and  accounting  for  same  to  the  trustees 
is  concerned. 
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X. 


This  guardian  ad  litem  is  of  the  ojiinion  that  the  item  of 
$12000.00  l)e(ineath(‘d  to  Kmilie  Weiss  referred  to  in  Para- 
gi’a'ph  10  of  the  Bill  of  Complaint  became  jiart  of  the  residue 
of  the  estate  upon  the  death  of  the  said  Eniilie  Weiss  as  set 
forth  in  said  paragraf)!!  of  the  Bill  of  C'omplaint  and  did 
not  become  part  of  tlu*  corpus  of  the  trust  created  in  the  will 
of  said  decedent  and  tliat  tlie  said  sum  became  the  jiropcrty 
of  the  i)laintiff  upon  the  death  of  the  cestui  (jue  trust. 

XI. 

This  guardian  ad  litem  is  of  the  opinion  that  the  item  of 
$20,000.00  set  aside  in  the  will  of  said  decedent  and  referred 
to  in  Paragraph  7  of  .said  Bill  of  (^omplaiiit  was  intended  to 
be  kept  intact  as  a  fund  for  the  ])rotection  of  the  trustees 
under  the  will,  whether  that  trustee  be  the  plaintiff  in  this 
cause,  or  the  defendants  Emilie  K.  Buev  and  Henrietta  K. 
Evans.  He  is  of  the  opinion  that  any  income  from  the  in¬ 
vestment  of  the  said  sum  of  $20,000.00  ought  to  have  been 
distributed  and  in  the  future  should  be  distributed  to  the 
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proper  beneficiary  or  beneficiaries  under  the  trust  but  that 
the  said  sum  of  $20,000.00  must  be  preserved  in  trust  for 
the  benefit  of  the  remaindermen.  That  each  of  the  grand¬ 
children  now  in  esse  together  with  those  born  hereafter  to 
any  of  tlie  daughters  or  the  son  of  the  decedent,  as  ‘‘right 
heirs”  should  participate  ultimately  in  said  fund  as  tenaYits 
in  common. 

XII. 

With  reference  to  tlu*  sale  of  the  })roperty,  being  the  sub¬ 
ject  matter  of  Equity  (/ause  62,248,  hereinbefore  referred 
to,  this  guardian  ad  litem  l)elieves  that  there  was  a  duty  im¬ 
posed  u})on  the  trustee  to  invest  the  net  proceeds;  realized 
by  the  sale  of  the  pro])erty  thereunder  in  real  estate  for  the 
purposes  of  carrying  out  the  intent  of  the  testator  and  the 
trust  provisions  of  his  will  aforesaid.  It  appears  from  a 
studv  of  the  cause  that  the  said  monev^  was  deposited  in  var- 
ious  banking  institutions  in  saving  accounts  and  interest. 
This  guardian  ad  litem  does  not  in  any  instance  question  the 
good  faith  of  the  jdaintiff,  but  believes  it  was  an  error  of 
judgment  on  her  part  in  so  doing.  It  appearing  that  outside 
of  a})proximately  $18,000.00  which  was  used  for  re- 
90  pairs  to  certain  ])arcels  of  the  estate,  the  balance  of 
said  funds  are  now  av'ailable  for  investment  purposes 
with  the  successor  trustees,  and  that  they  should  promptly 
take  steps  to  invest  said  funds  so  as  to  carry  out  the  intent 
of  the  testator  and  thus  pi*eserve  the  estate  for  the  benefit 
of  the  remaindermen  in  accordance  with  the  express  wishes 
of  the  testator. 

XIII. 


This  guardian  ad  litem  believ’es  that  the  only  interest  the 
infant  respondents  have  in  the  matters  now  ])ending'in  this 
cause,  is  that  of  remaindermen.  That  thev  can  have  no  in- 
terest  nor  concern  in  the  past  or  y)resent  distribution  of  the 
income  from  said  estate.  That  under  the  statutes  made  and 


provided  they  have  a  very  definite  vested  interest  in  said 
estate.  That  he  cannot  see  the  necessity  for  a  receiver  pen¬ 
dente  lite,  such  as  is  prayed  for  in  the  petition  filed  by  the 
guardian  ad  litem  on  behalf  of  the  Smith  children.  Although 
he  believes  said  petition  vv’as  filed  in  the  utmost  good  faith, 
this  guardian  ad  litem  believ^es  that  to  appoint  a  receiver 
for  any  of  the  property  would  be  to  add  an  unnecessary  ex¬ 
pense.  That  the  only  part  of  the  estate  at  this  time  by  which 
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tliese  infant  respondents  ini.ufht  be  concerned  with  the  ap- 
I)ointinent  of  a  receiver,  would  be  the  item  of  $20,000.00 
aforesaid,  but  this  e^uardian  ad  litem  believes  since  this  fund 
is  already  invested  and  is  producing:  an  income  (which  in¬ 
come  in  the  opinion  of  the  i»uardian  ad  litem  <>-oes  to  the 
present  beneficiaries  under  the  will  as  aforesaid)  no  other 
reasonably  .cfood  purpose  could  be  served  other  than  to  per¬ 
mit  the  successor  trustees  to  manage  that  fund  in  accord¬ 
ance  with  what  seems  to  be  the  api)arent  intent  of  the  testa- 
toi*. 

XIV. 


This  guardian  ad  litem  ])elieves  it  would  be  to  the  best  in¬ 
terests  of  all  concerned  if  the  Court  set  the  instant  cause 
down  for  hearing  u])on  the  Bill  of  Complaint  and  the  an¬ 
swers  filed  hereto  so  as  to  settle  the  issues  raised  thereunder 
as  expeditiously  as  possible.  He  believes  it  would  be  for 
the  best  interest  of  not  only  the  ])resent  beneficiaries  but  the 
remaindermen  if  this  were  done. 

AUSTIN  F.  CANFIELD 
Guardian  Ad  Lifcni 


i)l  DisriacT  OF  Columbia,  ss: 

Austin  F.  Canfield  being  first  duly  sworn  on  oath  deposes 
and  savs  that  he  has  read  ovei*  the  foregoing  answer  and  re- 
port  by  him  subscribed  and  knows  the  contents  thereof,  that 
the  matters  and  facts  therein  stated  of  his  own  personal 
knowledge  are  time  and  those  stated  upon  information  and 
belief  he  verily  believes  to  be  true. 

AUSTIN  F.  (L\NFIELD 

Subscribed  and  sworn  to  before  me  this  IDtli  day  of  De¬ 
cember.  A.  D.  1935. 

FRANK  E.  (T'NNINGHAM,  Clrrk, 
By  (\  E.  STEWART,  JR. 

Ass^f  Clerk. 


97  Order  DiscJtarginfj  Hide  Issued  November  25, 

1935. 


Filed  December  31,  1935 

Upon  motion  of  counsel  for  the  defendant,  Henrietta  Koli- 
])inski  Evans,  it  is  by  the  Court  this  31st  day  of  December, 
1935, 
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Ordered  that  the  rule  to  show  cause  issued  herein  on  No¬ 
vember  25,  1935,  upon  the  Cross  Bill  of  said  defendant  be 
and  the  same  is  hereby  discharged,  without  prejudice. 

I 

JENNINGS  BAILEY  ■ 

Justice, 

98  Order  to  Turn  Over  Trust  Property  to  Trustees 

Filed  December  31,  1935 


* 


Upon  consideration  of  the  bill  of  complaint  and  other 
})leadings  filed  herein,  it  is  by  the  Court  this  31st  day  of  De¬ 
cember,  1935,  ! 

Adjudged,  Ordered  and  Decreed  that  the  plaintiff  Ella  M. 
Ockersliausen  turn  over  and  deliver  on  January  1st,  1936, 
to  Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans, 
as  Trustees  under  the  will  of  Louis  Kolipinski,  deceased,  all 
pro{)erty  included  in  the  trust  created  by  said  will,  together 
with  all  current  books,  accounts  and  ])apers  relating  there¬ 
to,  without  i)rejudice  to  any  of  the  issues  raised  herein. 

JENNINGS  BAILEY 
Justice. 


Infant  Smith  defendants  note  an  exception  to  the  entire 
order. 


JENNINGS  BAILEY 
Justice. 


(Filed  with  Auditor  January  12,  1937) 

Correction  in  requests  for  special  findings  and  conclusions 
on  reserve  for  depreciation  and  obsolescence  hereto¬ 
fore  submitted  by  infant  Smith  defendants  and  mem¬ 
orandum. 
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Filed  Julv  9  1937 


The  infant  Smith  defendants  heretofore  submitted  re- 
(piests  for  sp(‘cial  lindings  of  fact  and  conclusions  of  law 
upon  the  reserve  for  depreciation  and  obsolescence  set  up 
and  claimed  by  the  accounting  trustee  through  December 
31,  1935.  *  '  ■ 

The  reejuests  should  be  corrected  by  covering  only  the 
period  through  December  31,  1934,  the  last  period  for  which 
the  accounting  trustee  personally  filed  income  tax  returns 
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on  the  trust  estate.  The  amount  shown  on  the  tax  return 
for  the  calander  year  1934  is  the  sum  of  $124,560.13,  which 
represents  according  to  said  return  in  evidence  the  aggre¬ 
gate  of  all  sums  set  up,  claimed  and  allowed  to  the  account¬ 
ing  trustee  through  December  31, 1934,  for  depreciation  and 
obsolescence  of  the  imi)rovements  upon  the  trust  property. 

DAVID  F.  SMITH, 

Guardian  ad  Litem  for  infant 
Smith  defendants. 

103  Order  Addliif]  Brockenhrongh  Evans.  Jr.,  as  a 

Defendant 

Filed  Februai'v  26,  1936 

##**#**** 


Uy)on  re])i'esentatio7is  made  to  the  Court  that  Rrocken- 
brongli  Fvans,  Jr.,  infant  son  of  Heni-ietta  Koli]nnski 
Fvans,  was  l)orn  on,  to  wit,  January  12,  1936,  and  subse- 
(luent  to  tlu*  filing  of  the  bill  of  coni})laint,  answers  and 
cross-bills  herein,  it  is  bv  the  (^ourt,  this  26th  dav  of  Febru¬ 
ary,  1936, 

ORDKRFD,  That  the  said  Brockenbrough  Fvans,  Jr.,  be, 
and  he  liere])y  is,  added  as  a  party  defendant  in  this  cause, 
and  that  process  issue  against  said  defendant  and  Hen¬ 
rietta  Kolipinski  Fvans,  liis  mother  a’nd  custodian. 

JFSSF  C.  ADKIXS 
Justice. 


Order  Af)}n>iniing  Ouardian  Ad  Litem  for  Brockenhrough 

Evans.  Jr.,  Infant. 

Filed  March  6,  1936 


It  appeai'ing  to  the  (^ourt  that  Brockenbrough  Fvans, 
.Tr.,  infant  Defendant  in  the  above-entitled  cause,  born,  to 
wit,  January  12,  1936,  and  Henrietta  Kolipinski  Fvans,  his 
mother  and  custodian,  have  been  served  personally  with 
process,  it  is  hy  the  (^ourt  this  6th  day  of  March,  1936, 
ORDFRFD  that  Austin  F.  Canfield,  member  of  the  Bar 
of  this  Court,  he,  and  he  hereby  is,  ai)pointed  guardian  ad 
litem  for  the  said  Brockenbrough  Evans,  Jr.,  infant,  with 
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authority  to  represent  and  protect  the  interests  of  said  in¬ 
fant  in  this  cause. 

JESSE  C.  ADKINS 
Justice. 

104  Order  Adding  Robert  A^idreu'  Smith,  Infant, 

Defendant. 

Filed  :\rarch  31,  193G 


* 


* 


* 


Upon  an  Affidavit  filed  in  this  cause  allei»:ing‘  that  Robert 
Andrew  Smith,  an  infant  son  of  David  F.  Smith  and  Elea- 
nore  Kolipinski  Smith,  was  born  on  February  20,  1936,  and 
subse(iuent  to  the  filini;-  of  the  Bill  of  ('omplaint,  the  An¬ 
swers  and  oth(*r  pleadings  herein,  it  is,  by  the  (yOurt,  this 
31st  day  of  March  A.  D.,  1936, 

ORDERED,  that  Robert  Andrew  Smith,  infant,  be  and 
he  is  hereby  added  as  party  defendant  in  this  cause  and 
that  i)rocess  issue  against  said  infant  and  his  custodian. 

PEYTON  GORDON 
Justice. 


lOo  Order  A p pointing  Onardian  Ad  Litem  for  Rob¬ 
ert  Andrew'  Smithy  Inf  amt. 

Filed  April  3,  1936 


■* 


* 


* 


It  ai)])earing  to  the  Court  that  Robert  Andrew  Smith,  an 
infant  defendant  in  the  above  cause,  and  Eleanore  Kolipin¬ 
ski  Smith,  his  mother  and  custodian,  have  been  personally 
served  with  ])rocess  in  the  above  cause,  and  the  appearance 
of  said  infant  before  the  ("ourt  being  excused  bv  reason  of 
his  tender  years,  u})on  consideration  thereof,  it  is  by  the 
Court  this  3rd  day  of  April,  A.  D.,  1936, 

Ordered,  that  David  F.  Smith,  a  member  of  the  bar  of 
this  ('ourt,  be  and  he  is  hereby  appointed  as  guardian  ad 
litem  for  the  said  Robert  Andrew  Smith,  with  authority  to 
represent  and  protect  the  interests  of  said  infant  in  this 
cause. 

PEYTON  GORDON 
Justice. 
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106  of  Robert  Andrew  Rnutli,  Infant,  to 

Bill  and  Other  Pleadings. 

Filed  ^lav  4,  1936 

The  answer  of  Hobei-t  Andrew  Smith  (purported  to  be 
named  tlms  witliont  tlie  know]edi>-e  or  consent  or  privity  or 
ac(]iiiescenco  of  David  F.  Smith,  his  father)  by  David  F. 
Smith,  F]s(j.,  his  father  and  next  and  best  friend  and  duly 
appointed  unardian  ad  litem  in  tlie  above  cause,  to  the  bill 
and  other  ])leadini>'s  filed  in  the  above  cause,  resjiectfully 
represents : 

That  he  is  an  infant  born  F(‘brnary  20,  1936,  a  child  of 
David  F.  Smith  and  Eleanore  Kolipinski  Smith,  and,  there- 
fon*,  he  can  neithei*  admit  noi*  deny  the  alle<>'ations  con- 
tain(*(l  in  th(^  bill  and  other  ])leadinirs  in  this  cause,  and  he 
submits  his  interests  to  the  ])rotection  of  this  ITonoi-able 
( 'onrt. 

DOBERT  AXDRFAV  SMITH 
an  infant,  bv 
DAVID  F.  SMTTPI 
his  father  and  duly  appointed 
yuardian  ad  I  item. 

District  of  Columhioj  ss: 

David  F.  Smith  beini*-  bi-st  duly  sworn  upon  oath  says 
that  he  has  read  the  foreu’oin^-  answer  bv  him  subscribed  on 
behalf  of  said  infant  and  he  knows  the  contents  thereof ;  and 
that  the  statements  contained  therein  are  true  to  the  best  of 
his  knowledi>e,  information  and  belief. 

DAVID  F.  SMITH 

Subscribed  and  sworn  to  before  me  this  4th.  dav  of  Mav, 
1 936. 

FRANK  E.  rUNXINGHAM, 
Clerk, 

C.  E.  STEAVART,  Jr. 

Clerk.  Supreme  Court  DC. 
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107  of  Brochenh rough  Evmis,  Jr,,  To  Bill 

of  Complaint,  etc. 

Filed  May  4,  1936 


The  answer  of  Brockenbrough  Fvans,  Jr.,  to  tlie  Bill  of 
( 'oniplaint,  and  all  sn])plernental  and  subsequent  pleading’s 
filed  in  the  above  entitled  cause  wherein  the  said  infant  is 
now  joined  as  ])arty  i'es])ondent,  res])ectfully  represents  to 
this  Court  as  follows: 

1.  Answei'ing*  each  and  every  allegation  of  the  original 
Bill  of  Complaint,  each  and  every  other  allegation  of  all  sub- 
secjnent  and  sni)p!enu‘nta]  ])lea’dings  filed  herein  \yherein 
said  infant  res])ondent  is  compelled  to  answer,  the  said  in¬ 
fant,  Brockenbrongh  Evans,  Jr.,  being  an  infant  under  the 
age  of  21  vears  can  neither  admit  nor  denv  the  allegations 
oj‘  the  said  respective  ])leadings  but  submits  his  interests  to 
the  protection  of  the  Court. 

1 

BROCKEXRROUGH  EVANS,  JR., 

Bv:  AUSTIN  F.  CANFIELD 

Guardian  aJ  litem 


Brport  of  Guardian  Ad  Litem 

Austin  F.  Canfield,  guardian  ad  litem  for  the  above 
named  infant  i-espondent,  Brockenbrough  Evans,  Jr.,  re- 
s])ectfully  re])resents  to  the  (V)urt  as  follows: 

That  on  to  wit  the  6  day  of  !March,  1936,  he  was  ap¬ 
pointed  guardian  ad  litem  for  said  infant.  This  guardian 
ad  litem  having  filed  herein  an  answer  and  rei)ort  on  behalf 
of  Charles  Andrew  Buev,  Donald  L.  Buev  and  Karen  Marie 

•  7  ft/ 

Bucy  in  which  there  is  set  out  a  complete  report  gov- 
lOS  (‘ruing  each  and  every  jjarticular  matter  pending 
herein  for  determination,  the  guardian  ad  litem,  on 
behalf  of  Brock(‘nbrough  Plvans,  Jr.,  hereby  adopts  the 
aforesaid  I’eport  in  toto  and  asks  that  the  same  be  consid- 
ei-ed  as  being  filed  on  behalf  of  the  said  infant,  Brocken¬ 
brough  Evans,  Jr. 

AUSTIN  F.  CANFIELD 
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Subscribed  and  sworn  to  before  me  this  4th  day  of  May, 
A.  D.  1936. 


HELEN  R.  SASSCER 


(Notarial  Seal)  Notary  Public y  D,  C. 


Memorandum 


Mav  4,  1936 

Final  hearing  begun;  continued  until  May  5,  1936,  at 
10  a.  m. 


109 


Opinion  of  Justice  Bailey 
Filed  June  15,  1936 


* 


* 


* 


* 


I  am  satisfied  that  the  })laintiff  does  not  take  the  property 

described  in  the  second  item  of  the  will  free  from  anv  trust. 

* 

The  pro]>erty  is  first  given  to  her  absolutely  in  fee  simple, 
but  to  have  and  to  hold  unto  the  use  of  the  plaintiff,  her 
heirs  and  assigns,  “in  and  upon  the  trusts  nevertheless” 
thereinafter  set  forth.  This  view  is  sti-engthened  bv  the 
provisions  of  the  eighth  item  of  the  will  limiting  the  term 
of  the  ])laintiff  as  ti-ustee,  and  providing  for  the  substitution 
of  the  testator’s  two  oldest  children  as  trustees,  and  also 
by  the  ])rovisions  of  the  third  item  of  the  will  showing  the 
“intentions"  ;of  the  testator  that  his  “real  estate  shall  be 
preserved  as  a  whole  for  the  benefit,  support  and  mainte¬ 
nance  of”  his  wile  and  his  children  “during  their  lives”. 
Under  the  second  item  of  the  will  this  property  was  left 
to  the  plaintiff* 

“In  trust  to  manage  and  control  the  same  and  to  collect 
all  income  therefrom  arising,  and  after  the  payment  of  all 
my  funeral  expenses,  all  my  just  debts  and  the  costs  of  the 
administration  of  my  estate,  including  all  taxes  of  any  kind, 
then  to  use  said  income  of  my  real  estate  for  the  benefit, 
sui)])ort  and  maintenance  of  my  said  wife  Ella  M.  during 
her  life  and  the  lives  of  mv  children  now  living  and  for  anv 
children  that  may  hereafter  be  born  to  me.  Upon  the  death 
of  mv  said  wife  and  children  said  real  estate  shall  descend 
to  their  right  heirs  at  law.” 
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The  trust  is  first  for  the  benefit,  support  and  mainte¬ 
nance  of  tlie  |)laintiff,  tlie  wife  of  the  testator,  during  her 
life.  Without  more  there  would  be  no  difficulty  in, interpre¬ 
ting  this  provision.  The  further  provision  and  the  lives 
of  mv  children  now  living  and  for  anv  children  that  mav 
hereafter  be  born’’  to  the  testator,  might  perhaps 
110  justify  the  rather  strained  interpretation  that  the 
widow  might  by  will  dispose  of  the  income  arising 
after  her  death.  This  however  would  be  contrarv  to  the 
general  intent  of  the  will,  and  especially  to  the  provisions 
of  the  third  item  above  referred  to. 

I  think  that  the  intent  of  the  testator  was  that  his  widow 
should  be  entitled  to  the  net  income  of  the  trust  estate  dur¬ 
ing  her  life,  the  testator  rei)osing  confidence  in  her  use  of 
it  for  her  sui)port  and  that  of  his  childi*en,  but;  without 
giving  the  childi’en  anv  estate  in  the  income  until  after 
her  death. 

I  think  that  the  fund  referred  to  in  the  sixth  item  of  the 
will  is  a  ])art  of  the  same  trust  fund. 

The  fund  referred  to  in  the  fifth  item  of  the  will  belongs, 
in  my  oi)inion,  to  the  jolaintiff  absolutely. 

The  defendants  are  entitled  to  an  accounting  by  the  plain¬ 
tiff  of  the  corpus  of  the  trust  estate. 

JENNINGS  BAILEY,  : 

Justice. 


Appearance  of  Counsel 
Filed  June  17,  1936 

The  Clerk  of  the  Court  will  ])lease  enter  my  appeara*nce 
as  attorney  for  the  defendant,  Eleanore  Kolipinski,  Smith. 

DAVID  F.  SMITH 
AtUj.  for  defendant, 
Eleanore  Kolipinski  Smith. 
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Ill 


Order  Directing  Payment  of  Income  and  Re- 
f erring  Cause  to  Auditor. 

Filed  June  22,  1936 


* 


* 


This  cause  came  on  to  be  heard  upon  the  pleading's  and 
testimony,  and  upon  consideration  thereof,  and  after  hear¬ 
ing:  counsel  for  the  respectiv’e  parties. 

It  is  bv  the  Court  this  22nd  dav  of  June,  1936, 
ADJUDGED,  ORDERED  AXD  DECREED:  That  the 
l)laintiff,  Ella  M.  Ockershausen,  is  entitled  in  her  own  riglit, 
during  her  life,  to  the  net  income  of  the  trust  estate  created 
by  the  will  of  Louis  Kolipinski,  deceased,  and  the  defen¬ 
dants  Emilie  Koli])inski  Bucy,  Henrietta  Kolipinski  Evans, 
Eleanore  Kolipinski  Smith  and  Louis  Kolipinski  have  no 
estate  in  such  income  until  after  the  death  of  said  Ella  M. 
Ockershausen. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AXD  DE- 
(’REED:  That  the  defendants  Emilie  Kolipinski  Bucy  and 
H(‘nrietta  Koli]>inski  Evans,  Trustees  of  the  estate  of  Louis 
Koli])inski,  deceased,  be,  and  they  hereby  are,  directed  to 
])ay  over  to  Ella  i\L  Ockershausen,  in  her  own  right,  all  the 
net  income  of  and  from  said  trust  estate  created  bv  the  will 
of  Louis  Koli])inski,  deceased. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AXD  DE- 
(’REED:  That  the  fund  not  to  exceed  Twenty  Thousand 
Dollars  ($20,000.00)  from  the  ])ersonal  estate  of  said 
112  Louis  Koli])inski,  dcK'ea’sed,  referred  to  in  the  sixth 
item  of  said  will,  is  a  part  of  said  trust  estate  created 
bv  said  will. 

‘it  is  further  adjudged,  ordered  AXD  DE- 

( ']{  Efd) :  That  the  fund  of  Twelve  Thousand  Dollai's  ($12,- 
OOO.OO)  referred  to  in  the  fifth  item  of  said  will  belongs  ab- 
soiuteiv  t;>  said  Ella  M.  ()ckershaus(*n  in  her  own  right. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AXD  DE- 
(’REED:  That  this  cause  be,  and  the  same  hereby  is,  re- 
ftu'i'c'd  to  tlic  Auditoi'  of  this  Court  for  an  accounting  by 
pl;ii]!ti tT  of  tli(‘  coi'pns  of  said  trust  estat(‘,  to  receive  testi¬ 
mony  and  make  recommendations  as  to  the  fees  and  allow- 
.'iiices,  if  any,  to  lx*  made  out  of  the  trust  estate  to  the  guar¬ 
dians  ad  litfiu  foi*  the  infant  defendants,  and  to  counsel  for 
the  adult  parties  to  this  cause,  and  to  report  said  account 
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and  reconinieiidatioiis  and  the  evidence  so  taken  to  the 
C’ourt;  and  this  cause  is  continued  to  await  the  same  and 
the  further  order  of  the  Court  thereupon. 

1 

JENNINGS  BAILEY  : 

Justice 


Defendants,  Lmilie  Kolipinski  Bucy  and  Henrietta  Koli- 
pinski  Evans,  individually  and  as  trustees  of  the  estate  of 
Louis  Kolipinski,  deceased,  and  Eleanore  Kolipinski  Smith, 
this  22nd  day  of  June,  1936,  except  to  the  foi’e<):oing*  rulini»'s 
of  the  Court  (excei)t  the  rulini?  relating’  to  the^  Twenty 
Thousand  Dollai’s  ($20,000.00)  fund),  u])on  the  grounds 
set  forth  in  oral  argument  and  in  memoranda  submitted 
to  the  Court,  and  hereby  note  an  appeal  to  the  United 
States  Court  of  Api)eals  for  the  Disti’ict  of  Columbia,  from 
tbe  foi’egoing  decree,  and  re(]uest  the  Court  to  fix  the  ])en- 
aJty  of  the  undertaking  on  a))peal,  as  well  as  a  supersedeas 
l)ond  sui)erseding  said  decree. 


M.  M.  DO  VLB 
F.  A.  THUEE 
J.  F.  MALLOY 


Attonicjjs  for  Em'dic  Koli pin- 
ski  Bucy,  hiJivi dually  and,  as 
Trustee 


G.  B.  CKATGIIILL 
THOMAS  F.  BURKE 
Attorney  for  TIenrietfa  K(di- 
pinski  Evans,  individuqUy  and 
as  Trustee 


DAVID  F.  SMITH 

Attorney  for  Eleanore  Koli¬ 
pinski  Smith 


113  U])on  consideration  of  the  motion  of  defendants, 
Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Evans,  individuallv  and  as  Trustees  of  the  Estate  of  Louis 
Koli])inski,  and  Eleanore  Kolipinski  Smith,  made  by  their 
attorneys  in  o])en  Court,  for  leave  to  appeal  from  the  decree 
entered  herein  on  June  22,  1936,  and  to  have  the  ('ourt  fix 
an  undertaking  on  a})peal  as  well  as  to  fix  a  su])erscdeas 
bond,  and  the  Court  being  of  the  opinion  that  the  said  de- 
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c*reo  is  not  a  final  docroe  such  that  an  a])])oal  can  he  taken 
therefrom,  it  is  tliis  22nd  dav  of  June,  1936, 

ADJUDGED,  ORDERED  AND  DECREED  as  follows: 


1.  That  the  defendants  above-named,  and  each  of  them, 
liave  tliis  day  noted  their  a])])eals  in  open  (^onrt  from  the 
decree  of  this  Court  entered  herein  June  22nd,  1936. 

2.  That  the  Coui*t  declines  to  fix  the  penalty  of  this  un¬ 
dertaking-  for  costs  or  to  act  as  a  sui)ersedeas  on  appeal 
until  such  time  as  the  Auditor  files  his  i*epoi-t  herein  and  the 
Court  detei-mines  the  amount,  if  any,  due  from  the  ])laintiff 
to  the  said  Trustees  on  account  of  the  corpus  of  said  estate, 
and  a  final  decree  entered  thereon. 

3.  That  the  time  for  filing  the  statement  of  evidence  in 
accordance  with  the  Rules  of  this  Court  and  of  the  Court  of 
Appeals  and  the  same  is  hereby  stayed  and  extended  until 
after  the  entry  of  such  final  decree  and  the  expiration  there¬ 
after  of  the  time  for  filing  such  statement  ])rovided  for  by 
said  Rules. 

JEXXTNG8  BAILEY 
Justice. 


114  June  22,  1936. 

Order  Mahiiuj  Except }o}is  of  Record. 

Defendant,  Eleanoi-e  Kolipinski  Smith,  duly  exce])ts  to 
the  foregoing  decree  insofar  as  it  held  and  dc'ci’eed  the 
plaintiff  entitled  to  an  absolute  estate  in  all  the  income  of 
the  trust  estate  of  testator  dui'ing  her  life  and  to  the  fail¬ 
ure  of  the  court  to  decree  said  defendant  to  be  a  beneficiarv 
under  said  timst  during  the  life  of  said  plaintiff  and  also  to 
the  order  directing  the  substitute  trustees  to  pay  all  net 
income  of  the  trust  estate  to  plaintiff  in  her  own  i-ight.  Also 
excepts  to  the  oi-der  of  reference  to  the  auditoi*  on  the 
ground  that  no  fees  of  counsel  in  this  case  can  be  allowed 
under  the  law  out  of  the  trust  estate.  Also  excef)ts  to  the 
court  signing  the  above  decree  while  her  ])etition  and  motion 
for  a  rehearing  of  this  case  is  ])ending  and  undecided. 
'Which  exceptions  are  duly  allowed. 

JEXXTXGS  BAILEY 
Justice. 


June  22,  1936. 
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Order  Making  Exceptions  of  Record. 

The  infant  Smith  defendants  except  to  so  much  of  the 
forei»’oin<>-  decree  as  permits  the  auditor  to  recommend  fees 
of  counsel  to  be  i)aid  out  of  the  trust  estate.  Also  to  the 
holding*  that  the  $12,000.  fund  in  the  fifth  item  belongs  to 
])laintilT  absolutely.  Also  to  order  requiring  income  to  be 
l)aid  to  ])laintiff.  Exceptions  allowed. 

JENNINGS  BAILEY  i 
Justice. 

Note  of  Appeal. 

The  infant  Smith  defendants,  by  their  guardian  ad  litem, 
note  an  a])peal  in  o])en  court,  to  the  IT.  S.  Court  of  Appeals 
of  the  District  of  Columbia  from  the  ])arts  of  the  foregoing 
deci*ee  excepted  to  and  when  this  decree  becomes  final  for 
the  i)urpose  of  appeal  they  request  the  Court  to  fix  the 
cost  bond  on  appeal  aforesaid. 

This  exception  is  noted  by  the  Court  without 
115  opinion  or  holding  as  to  its  effect  in  so  far  as  to  the 
time  of  filing  of  bond  on  appeal  is  concerned.! 

JENNINGS  BAILEY  ^ 

Justice. 

lib  Before  A.  Lcftfcicli  Sinclair,  Esq.,  Auditor: 

Motion  of  Joan  C.  Smith.  Eleanore  M.  Smith  and  Robert 
A.  Smith,  all  infants,  by  David  F.  Smith,  Esq.,  their 
guardian  ad  litem,  to  strike  and  reject  specific  parts  of 
the  aecoioit  of  Ella  M.  Ockershausen  of  the  corpus  of 
the  trust  estate  created  by  the  wiU  of  Louis  Kolipinski, 
deceased,  to  strike  certain  testimony  from  the  record 
brfore  the  Auditor  and  to  make  special  findings  and 
conclusions  on  the  evidence  of  depreciation  and  obsoles¬ 
cence  before  the  Auditor  in  the  above  cause. 

Filed  November  27,  1936 
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122  RrqHrsf  for  special  [jiidiaffs  of  fact  and  conclusions 
of  law  on  flic  suhj(’cf  of  reserve  for  depreciation  and 
obsidescenee. 

Special  lindiiigs: 

12‘>  1.  That  Klla  M.  Oekersliaiisen,  former  trustee  of 

tlH‘  estate  of  Louis  Kolipiuski,  (leeeast‘(l,  eontiiiued 
to  act  as  trustee  of  said  estate  fi-oin  the  death  of  said  testa¬ 
tor  until  l)eeem])er  .‘>1,  15)25,  when  the  sul)stitute  trustees  of 
said  estate  were  put  in  possession  of  the  trust  ])roperty  by 
order  in  the  abov’e  cause.  Beirinnini;*  in  the  calendar  year  1924 
alid  for  each  calendar  vear  theivafter  throui»‘h  the  vear  15)35, 
tile  said  Lila  M.  Ockershausen,  as  trustee  of  the  estate  of 
Louis  Kolipinski,  deceased,  (iled  income  tax  returns  with 
tile  United  States,  which  tax  returns  sliowed  the  net  income 
after  depreciation,  taxes,  repairs  and  expense  of  admin¬ 
istration.  Pb-oin  the  calendar  vear  15)24  and  annuallv  there- 

•  • 

after  throui>*h  the  calendar  year  15)35,  tlie  said  Ella  M. 
Ockershausen  as  trustee  as  aforesaid,  claimed  and  was 
allowed  annually  a  rescu'vi*  for  depreciation  and  obsoles¬ 
cence  on  each  parcel  of  real  estate  of  the  trust  estate  of 
Louis  Koli])inski,  deceased.  That  these  accumulations  and 
reserve  for  depreciation  and  obsolescence  of  the  trust  pro])- 
erty  amounted  on  December  31,  15)35  to  the  sum  of  $129,- 
$58.43,  which  rejirestmted  the  a^uiireiiate  of  all  sums  an¬ 
nuallv  claimed  bv  and  allowed  To  said  trustee  on  the  trust 
»  • 

pro])ei-ty  since  the  calendar  year  15)24.  That  said  Ella  ^I. 
Ockershausen  has  failed  to  pay  any  ])ai‘t  of  said  sum  over  to 
the  substitute  tiaistees  of  the  estate  of  Louis  Kolitiinski,  de¬ 
ceased. 

Conclusions. 

The  will  of  Louis  Kolipinski,  deceased,  iTHjuires  a  reserve 
for  dei)reciation  and  obsolescence.  The  former  trustee,  Ella 
M.  Ockershausen,  havin<>-  claimed  and  been  allowed  a  re¬ 
serve  for  depreciation  and  obsolescence  from  1924  through 
1935  in  the  sum  of  $129,058.43  and  having  treated  the  will 
as  reijuiring  a  reserve  for  said  de])reciation  and  obsoles¬ 
cence,  is  estoi)])ed  as  against  the  substitute  trustees  from 
contending  here  that  the  will  did  not  re(iuire  a  reserve  for 
dej)reciation  and  obsolescence.  I  hold  that  the  former 
trustee  is  accountable  to  the  substitute  trustees  for  the  de- 
tn-eciatioii  reserve  and  that  the  sum  of  $129,058.43  should 
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be  added  to  the  corpus  account  of  said  former  trustee. 
124  AVherefore,  these  infant  defendants  pray  that  the 
auditor  will  sustain  each  and  every  of  their  objections 
to  said  account  and  claims  advanced  in  this  cause:  and  that 
the  auditor  will  make  the  s})ecial  findin«:s  and  conclusions 
hereinabove  requested  or  the  substance  thereof. 

j 

DAVID  F.  SMITH 
Guardian  ad  litem  foi’, 

Joan  C.  Smith, 

Fleanore  M.  Smith,  and 
Robert  A.  Smith,  infants. 


Sei*vice  of  copv  ackiiowIedi>'ed  this  27th  dav  of  November, 

lb3().  ‘  ‘  ; 

JOHN  E.  LASKEY 
Afti/  for  plaivfiff 

12:)  ni:F()itK  j.  lkftwicu  Sinclair,  fsq, 

Mni'inu  In  Sf rA'r  (tud  Fxrc })i hnix  of  KlccDtoro  KdJiphiski 
Sotlfli,  Dcfcudanf ,  io  Corpus  Accouut  of  Ella  M. 
Och'rrshausot,  fonurr  frusfre  of  flic  ?r/7/  of  Loitis  Koli- 
piuski.  J)('c(‘as<‘(] ,  (lufl  IR'qta'si  for  Special  Findings  of 
Fact  and  Cou elusions. 


P^'iled  December  1,  193() 


* 


* 


Tlie  dcft‘iidaiit,  Eleanore  Kolipinski  Smitli,  by  her  attor¬ 
ney,  David  F.  Smith,  Esij.,  liere])y  exc(‘i)ts  to  and  moves  to 
strike  the  cor])us  account  of  Ella  M.  Ockershausen,!  former 
trustee  of  the  will  of  Louis  Koli])inski,  deceased,  upon  the 
same  sevei-a.l  and  s])ecific  i>  i'oimds  made  by  the  infant  Smith 
defemdants  in  the  above  cause  and  she  ])rays  that  her  mo¬ 
tion  to  strike  and  exceptions  to  said  account  may  be  read 
and  considered  to  the  same  extent  as  thou<<h  said  grounds 
e.ad  been  separately  and  at  large  set  forth  herein;  She  fur¬ 
ther  moves  the  auditor  to  state  and  make  special  findings 
of  fact  and  conclusions  of  law  on  the  reserve  for  deprecia¬ 
tion  and  o])solesceiicc. 

DAVID  F.  SMITH  ^ 
^Iflorurg,  for  Fhutuore  Kolipinski  Smith , 
Defendant. 
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128  Report  of  the  Auditor. 

Filed  !May  19,  1937 

***♦**♦## 

To  the  District  Foiirt  of  the  United  States 
for  tlie  District  of  Uolumbia: 


The  Auditoi*,  to  wliom  the  above-entitled  cause  was  re- 
ferr(*d,  ])y  oi*d(‘r  of  June  22,  193(5,  res])ectfully  states,  as 
follows : 


140  10.  At  the  time  appointed  foi*  said  hearing,  supra, 
the  Auditor  proceeded  with  the  hearing  and  the  tak¬ 
ing  of  testimony.  Testimony  was  also  taken,  ])ursuant  to 
adjournment,  on  Xoveinber  10  and  November  20,  1936,  when 
the  hearings  were  concluded.  All  the  testimony  taken  was 
stenogi’a))hically  repoi'ted,  and  a’ ti'anscript  thereof,  consist¬ 
ing  of  14S  ])ages,  in  tyi)ewriting,  is  returned  and  filed  here¬ 
with,  pursuant  to  the  ])i-ovisions  of  Ftpiity  Rule  64,  para- 
gi*aph  2,  together  with  all  exhibits,  vouchers  and  jiapers 
submitted  in  connection  with  said  testimonv. 

11.  After  the  conclusion  of  the  hearings,  counsel  for  the 
pai'ties  submitted  various  ui(Ouora)idinus  to  the  Auditor,  in 
su])j)ort  of  their  res])ective  contentions,  which  have  been 
I'ead  and  diilv  considered. 

12.  And  now,  com])lying  with  the  direction  of  the  Court, 
the  Auditoi'  after  due  and  full  consideration  of  the  evidence, 
is  stating,  in  the  annexed  schedules,  the  ])laintiff’s  account 
of  the  c()r])us  of  the  trust  estate  created  by  the  will  of  said 
Louis  Kolipinski,  deceased,  and  making  recommendations 
as  to  the  fees  to  be  ])aid  out  of  said  trust  estate  to  the 
guardians  ad  Vdew  for  the  infant  defendants,  and  to  coun¬ 
sel  for  the  adult  parties  to  the  cause. 

141  13.  In  Schedule  ‘‘A"  the  Auditor  is  listing  the  real 
estate  included  in  the  trust  estate  created  bv  the  will 

of  said  Louis  Koli])inski,  deceased. 

14.  In  Schedule  the  Auditor  is  charging  the  plaintiff 
with  the  moneys  received  by  her  as  part  of  the  corpus  of 
said  trust  estate,  (including  the  fund  of  $20,000.00  provided 
for  in  said  will  and  decreed  by  the  Court,  supra,  to  be  a 
part  of  said  trust  estate),  and  credit i)ig  her  with  the  moneys 
transferred  to  the  defendants  Fmilie  Kolipinski  Bucy  and 
Henrietta  Kolipinski  Evans  as  trustees  under  the  will  of 
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said  Louis  Kolipinski,  deceased,  and  with  the  expenditures 
found  to  be  i)roperly  chargeable  to  the  corpus  of  said  trust 
estate.  And  tlie  Auditor  is  shown  in  said  schedule  as  dh- 
aUoived,  various  other  expenditures  sought  to  bc;  charged 
against  the  corpus  of  said  trust  estate,  but  wliich  the  Audi¬ 
tor  on  the  sliowing  made  in  tlie  evidence,  finds  should  be 
charged  against  the  rucoinv  of  said  estate.  As  will  be  ob¬ 
served,  the  account  as  stated  shows  that  there  is  a  balance 
of  $5,174,  of  the  corpus  of  said  trust  estate,  due  from  the 
plaintitT,  Ella  ^1.  Ockershausen ;  and  the  Auditor  so  finds. 

15.  In  sn])port  of  the  Auditor’s  finding  in  resi)ect  of  spe¬ 
cial  asscs.s)}tcnts  paid  by  the  plaintiff  in  the  vears  1915, 
191f),  1918,  1925,  1926,  1927,  1929  and  1931.  (See  Schedule 
“B”,  infra,  p.  25),  the  Auditor  refers  to  the  following  cases, 
in  which  it  is  held  that  s])ecial  assessments  levied  against 
realty  for  i)ublic  improvemets,  are  taxes. 

Sargent  cO  Co.  v.  Tuttle,  67  Conn.  162,  166. 

State  v.  Cooper,  123  Ohio  St.  23. 

Hedge  v.  Citg  of  DesMoines,  141  Iowa  4,  22.  ^ 

Olson  V.  City  of  Watertown,  57  South  Dakota  363, 
367. 

Thomas  v.  City  of  Missoula,  70  ]\Iont.  478,  482,  483. 

16.  In  Schedule  ‘‘C”  the  Auditor  is  listing  the  fees  recom¬ 
mended  by  him  for  allowance  and  payment  from  the  corpus 

of  said  trust  estate. 

142  17.  The  record  discloses  that,  on  October  28,  1935, 

David  F.  Smith  was  appointed  guardian  ad  litem 
for  the  defendants  John  C.  Smith  and  Eleanore  M.  Smith, 
infants,  with  authority  to  represent  and  protect  the  inter¬ 
ests  of  said  infants  in  the  cause;  and  that,  thereafter,  on 
April  3,  1930,  ^Ir.  Smitli  was  ai^pointed  guardian  ad  litem 
for  the  defendant  Robert  Andrew  Smith,  an  infant,  with 
similar  authority.  And  it  appears  that,  on  December  9, 
1935,  Austin  F.  Canfield  was  appointed  guardian  ad  litem 
for  the  defendants  Charles  Andrew  Buev,  Donald  L.  Buev 
and  Karen  Marie  Bucy,  infants,  with  authority  to  represent 
and  protect  their  interests  in  the  cause;  and  that,  onMarcTi 
0,  1930,  Mr.  Canfield  was  appointed  guardian  ad  litem  for 
the  defendant  Brockenbrough  Evans,  Jr.,  with  authority  to 
represent  and  protect  his  interests  in  the  cause. 
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18.  Eacii  of  those  iriiradians  (id  litem  asks  allowance  of 
a  fee  of  $2j)00.00  foi*  his  sei’vices  in  the  cause.  (See  Mr. 
Smith's  testimony  in  Sieiio'^raphic  Kecord  of  Hearings  filed 
lierewith,  pp.  l.‘)2-135,  and  .Mr.  ('anfield's  testimony  in 
Stenograpliie  Kecord  of  Hearings,  ])]).  130-1.‘^2).  In  view 
of  all  the  facts  and  circumstances  of  the  case,  the  Auditor 
linds  tliat  the  repnests  of  Messrs.  Smith  and  ('antield  are 
I'easonalde;  and  h(‘  a<'coi*dinglv  recommends  that  each  be 
allowed  a  f(‘e  of  >^2.ooo.(}()  as  compensation  and  in  full  set¬ 
tlement  for  his  services  as  guardian  (id  litem  in  the  cause, 
to  tlie  date  of  the  (’ourt’s  action  on  this  report. 

H).  John  K.  Lask(.‘y  suggests  that  he  be  allowed,  from  the 
coj-pus  of  said  estate,  a  fee  of  $'>J)00.00  for  the  services  ren¬ 
dered  and  j>err()!med  by  him  in  connection  with  this  pro¬ 
ceeding,  as  (*()nns(‘i  for  the  plaintill,  (See  Stenographic 
Record  of  II(‘arings,  ])j).  12.)-126);  and  .Mr.  ('raighill  and 
Mr.  Rui-ke  suggest  the  allowance  of  a  fee  of  $3,000.00 
143  from  the  cor})us,  to  McKenney,  Flannery  &  Craig- 
hlll,  I'liornas  Hurke  and  Micliael  M.  Doyle,  for  the 
services  rendered  ])y  tliem  in  the  cause,  as  counsel  for  the 
defendants  lleni-ietta  Ko]i])inski  Evans  and  Emilie  Kolipin- 

ski  Rucv,  individuallv  and  as  trustees  under  the  will  of  said 

•  « 

Louis  Koii))inski,  deceased.  See  Stenographic  Record  of 
Healings,  pp.  126-129. 

146  21.  The  Auditor  finds  tliat  this  iiroceeding  was  for 

the  Inmetit  of  the  trust  estate  and  in  the  interest  of 
all  concerned;  and  that  the  idlowances  made  to  the  attor¬ 
neys  mentioned,  as  well  as  those  to  the  guardians  ad  litem, 
should  be  })aid  from  the  corj)Us  of  said  estate. 

22.  It  seems  to  lie  well  settled  that  })arties  to  a  bill  brought 
in  ecjuity  for  the  construction  of  a  will  are  entitled  to  a 
reasonable  allowance  for  counsel  fees,  to  be  paid  from  the 
corpus  of  the  estate. 


See  McDonald  v.  Maxivell,  56  App.  D.  C.  287,  Equity 
Xo.  40,082. 

(dent in  v.  Brunette.  26  Hawaii  498,  499. 

Kran.<  v.  darrie,  23  Hawaii  694,  695. 

(ddi/ton  v.  Stein.  135  Md.  684,  686,  687. 

Ijorkin  v.  Wik(tj) \  75  X.  J.  E(|.  462,  481,  482. 

Minse  V.  Stearns.  131  .Mass.  389,  391. 

Strnie  v.  .S'or/V'//cs,  67  Me.  493. 

Wood  V.  Hammond,  19  R.  1.  398,  399. 
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Luttgen  v.  Tiff  any  y  (R.  I.)  95  Atlantic  847,  848. 
Jones  V.  Knappoiy  63  Vt.  391,  398. 

Executors  of  Judevine  v.  JudevinCy  61  Vt.  587. 
Security  Co,  v.  Pratty  65  Conn.  161,  174. 

Allen  V.  StevenSy  161  N.  Y.  122. 

In  Re  WafsoiCs  Willy  267  N.  Y.  S.  373. 

Ingraham  v.  Ingrahaniy  169  III.  432. 

Dailey  v.  Daileijy  224  Ill.  App.  17. 

Singer  v.  Taylor^  91  Kans.  190. 

23.  Upon  study  of  the  evidence,  the  Auditor  finds  that 
Mr.  Laskey’s  sei*vices  were  fairly  and  reasonably  worth 
$5y000.()()y  and  that  the  seiwices  of  Messrs.  McKenney,  Flan¬ 
nery  &  Craighill,  Burke  and  Doyle,  were  fairly  and  reason¬ 
ably  worth  $Sy000.0();  and  the  Auditor,  accordingly,  recom¬ 
mends  that  these  amounts  be  allowed. 

147  24.  The  Auditor  makes  a  charge  of  $650. 00 ^  as  a 

fee  for  his  services  under  the  reference,  which  in¬ 
cludes  the  exi)ense  of  re])orting  and  transcribing  said  tes¬ 
timony. 

25.  The  persons  named  in  joaragraph  9  hereof  have  been 
duly  notified  of  the  filing  of  this  i'e})ort  and  of  the  several 
amounts  herein  i*ecommended  for  allowance. 

26.  All  records  and  pai)ers  in  the  case  are  herewith  re¬ 
turned. 

Resj)ectfully  submitted : 

A.  LEFTWICTI  SINCLAIR 
A  uditor. 

Mav  19  1937 


78 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 

148  Account  of  the  Plaintiff,  Ella  M.  Ockershausen,  of  the  Corpus  of  the 
Trust  Estate  Created  by  the  inil  of  Louis  Kolipinski,  Deceased,  as 
Stated  by  the  Auditor  Under  the  Order  Entered  in  the  Above-Entitled 
Cause  June  193G. 


SCHEDULE  “A” 

List  of  real  estate  included  in  said  trust  estate. 


Square  Lot 

208 

80G 

1G34  Fourteenth  St.,  N.  W. 

Brick  store, 

3-story 

208 

807 

1G38  Fourteenth  St.,  N.  W 

.  Brick  store. 

3 -story 

208 

808 

1402  K  Street,  N.  \V. 

Brick  store. 

2-story 

3G9 

832 

918  M  Street,  X.  W. 

Hoyalton  Apartment 

5-story 

brick 

373 

805 

1401-3-5-7  Ninth  St.,  N.  \V. 

Brick  stores. 

1 -story 

373 

805 

1409  Ninth  St.,  N.  \V. 

Raj)hael  Theater 

1-story 

398 

31 

913  I  Street,  N.  W. 

Val.jean  Apartment 

3 -story 
&  basement 

399 

A 

1339  Ninth  St.,  N.  \V. 

Brick  store 

1  -story 

441 

91 

G24-G2G  T  St.,  N.  \V. 

Brick  stores 

1 -story 

452 

H 

G25  I  St.,  N.  W. 

Dwelling-frame 

3-story 

452 

K 

G31  I  St.,  N.  W. 

Dwelling-brick 

3 -story 

452 

P 

GIO  Mass.  Ave.,  N.  W. 

Dwelling-brick 

3-story 
&  basement 

452 

Q 

G12  Mass.  Ave.,  N.  W. 

Dwelling-brick 

3-story 
&  basement 

452 

R 

G14  Mass.  Ave.,  N.  W. 

Dwelling-brick 

3-story 
&  basement 

51 G 

SG4 

930-93G  Fourth  St.,  N.  \V. 

Brick  stores 

1 -story 

149 

Reservation  1 

10 

808 

359-3t)l -:0>3  Pennsylvania 

Sold,  February  1931, 

to 

Avenue,  N.  W. 

District  of  Columbia. 

10 

809 

205  4^/.  Street,  N.  W. 

Square  Lot 

558 

803 

227  K  Street,  N.  W. 

Dwelling,  brick. 

3-story 

G23 

18 

35  H  Street,  N.  \V. 

Brick  store  and 

2  apartments. 

3-story 

2v847 

847 

311G-1S-20-22-24-2G-28-30-32 

853 

Eleventh  Street,  and  vacant 
land  back  of  stores 

Brick  stores. 

1 -story 

Parcels 

137/4  28.50  acres  Sargent  Road,  west  side 
137/5  2G.6G  acres  Sargent  Road,  west  side 

137/G  5.47  acres  Between  Sargent  Road  and 

Riggs  Road 

137/7  14.4G  acres  Between  Sargent  Road  and 

Riggs  Road 

137/8  12.10  acres  Riggs  Road,  east  side 

148/1  4.12  acres  Sargent  Road,  west  side 


Frame  Dwelling 
Frame  Barn 
Dwelling  burned 

Imimproved 

Unimproved 
Frame  dwelling 
and  barn 
Unimproved 
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150  SCHEDULE ‘"B” 

Moneys  Received  by  the  Plaintiff  Ella  M.  Ockershausen,  Trustee,  as  Part  of 
the  Corpus  of  said  Trust  Estate;  Expenditures  Found  to  be  Chargeable 
to  the  Corpus  of  said  Estate,  and  Expenditures  Found  to  be  Chargeable  to 
the  Income. 

Dr. 

Allowed  Disallowed 

Fire  Insurance  on  dwelling,  east  side  of  Sargent  Road, 

Parcel  137/5,  $2,000.00 

Proceeds  of  sale  of  Reservation  10,  lots  808  and  809, 
known  as  premises  359-361 -3G3  Pennsylvania  Avenue, 

Northwest,  and  205  4V»  Street,  Northwest,  84,000.00 

Fund  provided  for  in  will  of  said  Louis  Kolipinski,  de¬ 
ceased,  and  decreed  to  be  a  part  of  said  trust  estate,  20,000.00 

Cr. 

Cash  transferred  by  plaintiff  to  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  as  Trustees  under 
the  Will  of  said  Louis  Kolipinski,  deceased: 

American  Security  &  Trust  Company, 

Account  No.  16,711,  $31,357,58 

Lincoln  National  Bank,  Account  No. 

35,452  19,151.35  i 

Washington  Loan  &  Trust  Companv,  Ac¬ 
count  No.  M20573  ‘  13,634  26 

Balance  in  checking  account,  American 

Security  &  Trust  Company,  1.03  $64,144.22 


151  Expenditures  chargeable  to  corpus  of  said  trust 
estate  (allowed)  and  expenditures  chargeable 
to  income  (disallowed) 


Ex])enditures  from  j)rocoeds  of  sale  of  Reservation  10, 
lots  80S  and  809,  known  :js  premises  359-361-363 
Pennsylvania  Avenue,  Northwest,  and  205  4^/.  Street, 

Northwest,  Allowed  Disallowed 


Joseph  A.  Hayden,  commission,  $  2,620.00 

Mr.  Wilder,  e.xpert  witness,  15.00 

Mr.  Shoemaker,  expert  witne-ss,  15.00 

Collector  of  Taxes,  D.  C.  adjustment  of  water  rent  359- 
359^/4  Pennsylvania  Avenue,  N.  W. 

Collector  of  Ta.xes,  D.  C.  adjustment  of  water  rent  361- 
363  Pennsylvania  Ave.,  N.  W. 

Real  Estate  taxes  Lot  809 
Real  Estate  taxes  Lot  808 
Rents  205  4Vl*  Street,  N.  W. 

Rents  359  Pennsylvania  Ave.,  N.  W. 

Rents  361  Pennsylvania  Ave.,  N.  W. 

John  E.  Laskey,  professional  services  Equity  No. 


52,248  750.00 

Clerk’s  costs  10.00 

Marshall’s  fee  5.00 

Notary  fees  petition  and  answers  2.00 

Margaret  M.  Murray,  taking  testimony,  50.00 

David  F.  Smith,  guardian  ad  litem  100.00 


Collector  of  Internal  Revenue,  Adjusted  amount  of 


$26.53 

8.33 

77.54 

43.34 

2.67 

33.40 

36.70 
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Allowed  Disallowed 

l-")2  income  tax  on  profit  on  sale,  $3,554.93 

A.  Harding  Paul,  Attorney’s  fee  adjustment  of 

income  tax,  504.10 

Expenditures  from  Fund  provided  by  sixth  item  of  Will 

Building  No.  024  T  Street  collapsed.  Suit  filed  by 
the  tenant,  entitled:  Frank  Holliday  v.  Ella  Ocker- 
shausen  trading,  doing  business  and  acting  :is  Ella 
M.  Kolipinski,  individu:illy,  and  as  Executor  and 
Trustee  of  the  estate  of  Louis  Kolipinski,  deceased, 

:ind  .loseph  Hayden,  Law  No.  7153.5,  Supiaune  ('ourt 
of  the  District  of  rolumld.a,  for  .$10,000  ()(t  damages. 

Case  settled  by  ])ayment  to  Jacob  N.  Halper,  attor- 

nev  for  Frank  Hoilidav  $500.00 

•  »  ^ 

Attorney’s  fee,  .John  E.  L:i.sk(‘y,  ]>rof(*ssional  services 

rendered,  350.00 


S pedal  A ssess yn en is 


.Sq.  510  Lot  25,  4th  and  K  Sts.,  N.  W.  p.aving,  (Paid 
July  19,  1915) 

S(j,  623  Lot  IS,  35  H.  St.,  N.  W.  sidewalk,  (Paid 
November  15,  1910) 

Sq.  023  I.ot  IS,  35  H.  St.,  N.  W.,  (Paid  Julv  21,  191S) 
Sq.  441,  Lot  91,  024  T  St.,  N.  W.  (Paid  November 
4,  1924) 

Sq.  208  Lot  SOO,  1402  R  St.,  N,  W,  paving,  (Paid 
April  20,  1925) 

Sq.  20S  Lot  so:,  (Paid  April  20,  1925^ 

S(}  39S  Lot  31,  ])aving  9th  St.  (Paid  Mav  23,  1925) 
Sq.  399  Lot  A,  paving  9th  St.  (Paid  May  23,  1925) 
Sq.  208,  Lots  S06-7,  p:iving  R  Street  2nd  pavment, 
(Paid  .July  20,  1925) 

Sq.  20S,  Tjot  SOO,  Paving  R  St,  3d  pa.vment,  (Paid 


October  19,  1925) 

Sq.  20S,  Lot  807  Paving  R  St.  (Paid  October  19, 
1925) 


Sq.  398,  T..ot  31,  paving  9th  St.  2d  pavment, 

153  (Paid  February  19,  1920) 

Sq.  399  Lot  .\,  paving  9th  St.  2d  ]>ayinent. 
(Paid  February  19,  1920) 

Sq.  39S  Lot  31,  paving  9th  St.  3d  ]);iymeut.  (Paid 
December  1(5,  1927 

Sq.  399  TjOt  A.  paving  9th  St.  3d  ]>a.vTnent,  (Paid 
December  10,  1927) 

Sq.  452,  Tiots  T*,  Q.  R,  paving  Massachusc'tts  .\venue, 
(Paid  April  10,  1929) 

Sq.  452,  Lots  H,  K  ])aving  T  St.  (P.aid  .\])ril  10,  1929) 

Sq.  023  Lot  IS,  ])aving  .alley,  (Paid  March  12,  1931) 

Sq.  398  Lot  31,  p;iving  alley  (Paid  March  12,  1931) 
Sk:«t  Hansen,  renovating  building;  rt*p;>ir  and 

154  paint  roof;  ])aint  outside  of  building  2  coats; 
take  garage  doors  down,  replace  with  new  wall 

with  windows;  put  U])  new  wall  b(*tween  g.ar.age  :ind 
store;  put  new  wood  floor  in  store;  new  cement  floor 
In  back  (»f  store;  paint  entire  store;  take  down 
old  t()ilet,  build  one  with  new  toilet  and  siTik ; 
put  office  with  glass  half  way  up;  new  garage  doors 
with  sliding  rail;  coal  chute  in  wall;  cement  parking 
place  outside;  fix  electric  lights;  new  hot-water  heat¬ 
ing  plant 


122.04 


12.09 

40.58 

23  05 

20.02 

132.52 

151.12 

127.25 


102.94 

27.92 

139.10 


101  18 


4  ^ 


183.30 

154.40 

03.37 

58.10 

15.29 

109.97 


$1,180.00 
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227  K  Street,  N.  W. 

Allowed  Disallowed 

Skat  Hansen,  taking  up  old  floor,  putting  down  new 
floor  on  1st  floor,  new  baseboard;  build  rear  wall 
where  it  had  fallen  out,  on  1st  floor,  reset  door  and 
window  frames;  build  up  chimney;  scrape  all  rooms, 
plaster;  paper  and  paint  entire  house;  paint  and  re¬ 
pair  roof;  paint  outside  of  building  2  coats;  stain 
and  varnish  floors;  new  stove,  new  plumbing,  in 

kitchen;  new  toilet,  35  windowpaues  700.00 


Sargent  Road 

Charles  Ockerschausen,  new  tin  roof  on  dwelling 

1402  R  Street,  N.  W. 

Charles  Ockershausen,  taking  off  old  tin  and  sing 
roofs,  replacing  roof  with  redi])ped  tin,  painted  top 
and  under  side, 

361  Pennsylvania  Avenue,  N.  W. 

Charles  Ockershausen,  new  tin  roof  and  gutters 

Louis  deLadurantaye,  superintending 

155  811  0  Street,  N.  W. 

E.  E.  Ward,  taking  down  bulging  front  of  building, 
rebuilding  front,  press  brick,  plastering  inside 

John  G.  Lindsay,  strip])ing  and  re-slating  house 

Walter  Moten,  putting  in  cement  floor,  repairing  wall, 

G.  W.  Younger,  painting  front  and  back  of  house, 
})ainting  front  steps  and  ])apering  and  painting 
vestibule 

J.  W.  Johnston,  carpenter  work  and  glazing 

J.  W,  Johnston,  repairing  and  hanging  doors 
J.  W.  .lohnston,  locks  lumber  and  glass 


317.18 


197.00 


187.50 

109.00 


1,000.00 

$  276.55 

57.50 


120.00 
114.75 
24.50 
$ '  22.25 


156  C.  A.  Brooks,  plumbing  work,  new  pipvs,  re-.sct 
toilet 


24.50 


900-932-934-936  Fourth  St.,  N.  W. 

Chas.  Ockershausen,  900  4th  St.,  N.  W.,  tinning  show- 
window  new  valley,  gutters,  etc.. 

Rose  Brothers  Company,  four-ply  slag  roofing  on  main 
roofs  of  stores  930-932-934  Fourth  St.,  N.  W. 
Four-ply  slag  roofing  and  necessary  metal  work  on 
936  4th  St.,  N.  W. 

359  Pennsvlvania  Ave.,  N.  W. 

v  / 


Thomas  G.  Tglehart,  contract  price,  to  furnish  ma¬ 
terials  and  labor  to  complete  alterations  in  accord¬ 
ance  with  plans  prepared  by  architect  of  the  Build¬ 
ing  Department  of  the  District  of  Columbui,  1,470.00 

J.  A.  Hayden,  plans  50.00 

District  of  Columbia,  survey  7.00 

District  of  Columbia,  permit  20.00 

Washington  Gas  Light  Co.  changing  location  of  meters  12.00 

Washington  Gas  Light  Co.  changing  loc.ation 
157  of  meters  $  16.20 


60.00 

161.00 

48.00 
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Allowed  Disallowed 

Harry  H.  Haggenmaker  painting  store  front  51.00 

Thomas  G.  Iglehart,  bill  for  extras  234.75 


35  H  Street,  N.  W., 


Chas.  Ockershausen,  new  tin  roof  $  137.70 

Washington  Metal  Ceiling  Co.,  furnishing  and  in¬ 
stalling  metal  ceiling  in  store  45.00 


913  I  Street,  N.  W. 


G.  W.  Younger,  paper  and  paint  front  and  rear  apart¬ 
ments  3rd  floor,  rear  apartment  2d  floor,  front  and 
rear  apartments  1st  floor;  paper  entire  main  hall; 
paint  woodwork  front,  varnish  vestibule;  paint  entire 
woodwork  main  hall,  paint  and  paper  2  extra  rooms 
and  plastering 

Weatherproof  cleaning  Co.,  cleaning  front  of  building, 
W’alter  Moten,  repairing  brick  wall  at  rear  of  building, 
Penn  Electric  Co.,  electrical  fixtures  complete  with 
lamps  including  digging  of  street,  extra  outlets  and 
fixtures 

House  &  Hermann,  linoleum  on  floors 
J.  W.  Johnston,  glazing,  general  carpenter  work  and 
material 

Chas.  Ockershausen,  re-roofing  back  building, 

J.  W.  Johnson,  lumber  and  laying  new  floor 
1.58  in  basement  .$ 

Penn  Electric  Co.,  1  S-gang  mail  box 
F.  J.  Simonds,  new  sleepers  and  hall  floor,  baseboard, 
etc. 

F.  J.  Simonds,  new  floor  front  apartment,  etc., 

F.  J.  Simonds,  making  opening  and  putting  steps  on 
areaway,  according  to  Fire  Marshal ’s  orders 
Skat  Hansen,  cementing  side  of  building,  painting 
back,  side  and  front  of  building,  following  re¬ 
moval  of  adjoining  building 


489.25 


67.00 

45.00 

47.00 

120.00 

30.00 


522.00 

80.00 

47.50 


502.44 

164.00 

214.40 


$  220.00 


918  M  Street,  N.  W. 


F.  .T.  Simonds,  fire  proof  door  furnace  room  to  area 

Chamberlin  Metal  Weather  Strip  Comp.any,  weather 
strip  Apt.  54 

Rose  Brothers  (’o.  new  roof 

(’hamberlain  Metal  Weather  Strip  ('ompany,  weather 
strips  .\]>artim‘nts  43,  53 

159  F.  Jorss,  Iron  Works  Co.,  furnishing  and 

erecting  24  selfclo.sing  wire  gates,  wire  panels, 
.and  neeessarv  signs,  for  dumbwaiters,  per  O.  C.  or¬ 
der,  and  inspector’s  instructions 


33.v88 


50.00 


105.00 


$  235.00 


600.00 


625  T  Street,  N.  W. 


F.  .T.  Simonds,  new  kitchen  floor  and  weatherboard 

west  side  of  kitchen,  window  sill  100.00 

.lames  H.  Posey,  ]>lastering  entire  ceiling  of  kitchen,  33.00 

.lames  H.  Posey,  pl.asteriug  all  of  side  walls  of 

kitchen  38.50 

Chas.  Ockershausen.  metal  weatherboard  siding  on 

rear  main  building,  about  300  Sq.  ft.  39.00 


160  1401-1403-1405-1407-1409  Ninth  St.  N.  W. 
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1409  Nmth  St.,  N.  W.  (Raphael  Theater) 

Allowed 

Rose  Brothers,  cleaning  slag  dirt  from  roof,  repairing 
roof  with  felt,  resurvacing  with  asphalt,  install  flash¬ 
ings,  galvanized  iron  coverings  north  and  south  sides, 
rear  gutter  and  spout,  repair  and  coat  metal  front 
valley,  front  roofs  and  top  covering 


Disallowed 


404.00 


1405  Ninth  St.,  N.  W. 

F.  J.  Simonds,  cut  opening  in  front  room  ceiling  for 

skylight  $  65.00 

F.  J.  Simonds,  new  board  ceiling  in  store  room  60.00 

161  3116-3118-3120-3122-3124-.312n..3]2S-.31.30-.31.32 

Eleventh  St.,  N.  W. 


3128  11th  St.,  N.  W. 

Bricking  up  doorway,  plastering  wall  $  66.00 


.3122  11th  St.  N.  W. 


Chas.  Ockershausen,  new  tin  roof 

3116  11th  St.,  N.  W. 

F.  J.  Simonds,  rebuilding  .show  windows,  new  wood 
frame,  cement  base,  galvanized  iron  front 

E.  J.  Murphy  Co.,  2  6(5"  corner  bars  installed 

3118  11th  St.,  N.  W. 

Rebuilding  show  window,  renovating  store;  F.  J. 
Simonds,  new  show  window  frame,  galvanized  iron 
covering,  repair  cement  base,  etc. 

.3120  11th  St.,  N.  W., 

Rebuilding  show  window  etc.:  F.  .1.  Simonds,  show 
window,  doors  and  rear  windows. 


114.80 


65.07 

11.00 


60.27 


95.00 


.3122  11th  St.,  N.  W. 

Rebuilding  show  window*:  F.  .T.  Simonds,  new*  show* 

window*  frame,  galv.  iron  covering,  cement,  52.87 

162  3132  11th  St.,  N.  W. 

Rebuilding  show  w*indow*:  F.  .1.  Simonds,  cover  wood 

base  with  galv.  iron,  repair  sash;  new*  moldings  .$  .37.60 

Hugh  Reilly  Co.,  taking  out  and  re-setting  plate  gla.ss  22.00 

3130  11th  St.,  N.  W. 

Rebuilding  show*  w*indow*  F.  .1.  Simonds,  new  w*ood 
frame,  covered  with  galv.  iron,  base  to  show  window; 
w*ork  on  other  show*  window’s  57.00 

3126  11th  St.,  N.  W. 

James  C.  Sutton,  running  gas  line  from  front  to  rear, 

installing  vitrous  tank  31.00 


3120  11th  St.,  N.  W. 
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Allowed 

Bemodeling  store:  F,  J.  Simonds,  repair  show  win¬ 
dow,  new  oak  floor;  repair  front  door,  new  sill; 
remove  cement  floor,  relay  wood  floor  and  sleepers, 
baseboard;  remove  galvanized  iron  ceiling,  replace 
plaster-board;  brick  up  door,  put  in  window  frame, 
sach  and  blinds;  make  doors  opening  on  inside  of 
store,  new  plumbing,  remove  surface  pipes:  new 
wash  basin ;  rewire  electric  lights,  new  outlet ;  8 
skylight  glass;  paint  interior  and  exterior;  yard 
toilet,  new  tin  roof,  plaster  and  white  coat  par¬ 
tition;  7  new  roof  rafters,  2  new  ceiling  rafters, 

1  new  skylight  on  rear 

163  3118  11th  St.,  N.  \V. 

Chas,  Ockershausen,  new  tin  roof 


3124  11th  St.,  N.  W. 

F.  J.  Simonds,  new  floor  in  store  $  100.00 

11th  Street  stores,  laying  sidewalk  in  front  of  stores 

to  cover  parking  86  00 

Permit  4.00 

F.  J.  Simonds,  remodeling  building;  new  floors 

164  and  sleepers,  hall,  bath  and  2  kitchens;  repair 
dining-room  floor  and  sleepers;  front  basement 
2  sills,  other  doors  eai])et  sills;  rehang  doors,  cement 
kitchen  hearth :  reset  mantel ;  repair  rear  porch 
frame 

Skat  Hansen,  p.ainting,  papering 

New  gutter 

Rebuilding  rear  wall  of  building 

Plastering  third  floor 

Painting  front  of  building 

Plastering  kitchen  side  wall,  where  rear  wall  was 
rebuilt 

Varnishing  .all  floors 

614  Massachusetts  Ave.,  N.  W. 

Chas.  Ockershausen,  tinning  roof  stable 


16.a  Expenditures  for  Electric  Refrigerators  In¬ 
stalled  in  Royalton  .\partment,  918  M  Street, 
Northwest: 


National  Electrical  Supply  Co.,  8  refrigerators,  for 

apartments  14,  31,  32,  40,  41,  43,  ”)0,  51  rv7  $156.00 
National  Electrical  Suy>ply  (’o.,  1  refrigerator,  for 

apartment  53 

National  Elect ric;il  Sui)i)ly  Co.,  1  refrigerator,  for 

apartment  13 

National  Electrical  Sup])ly  Co.,  4  refrigerators,  for 

.apartments  12,  21,  22,  34  (ii  $135.00 
National  Electrical  Supply  Co.,  2  refrigerators,  for 

:i]>:irtments  23  and  42,  (n  $140.00  $280.00 

1  for  apartment  30  125.00 


$  1,248.00 
156.00 
135.00 
.540.00 


405.00 


National  Electrical  Supply  (’o,  S  refrigerators,  for 
apartments  10,  11,  20,  24,  3.3,  44,  52,  .54  (ti  $120.00 


960.00 


Disallowed 


784.45 


112.95 


139.22 

75.00 

9.00 

.50.00 

24.25 

30.00 

2.00 

18.00 


69.00 


New  Installation  of  Oas,  Water  and  Electric  Service 
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Allowed 


35  H  St.,  N.  W.  C.  A.  Brooke,  gas-fitting  each  apart¬ 
ment  38.75 

35  H.  St.,  N.  W.  Wash.  Gas  Light  Co.,  service  pipe  29.01 

1638  14th  St.,  N.  W.  C.  A.  Brooke,  new  water  service  113.25 

811  O  St.,  N.  W.  District  of  Columbia,  now  service 
pipe  51.79 

936  4th  St.,  N.  W.,  District  of  Columbia,  renewing 
water  service  33.54 

936  4th  St.,  N.  W.  C.  A.  Brooke,  new  water  service 

from  curb  cock  to  inside  building  43.90 

166 

610  Mass.  Ave.,  N.  W.  C.  A.  Brooke,  new  water  ser¬ 
vice  from  main  to  meter  in  front  yard  $  39.40 

625  T  St.,  N.  W.,  Penn  Electric  Co.  installing  elec¬ 
trical  wiring,  fixtures,  glassware  and  lamps,  in¬ 
cluding  street  service  155.00 

614  Mass.  Ave.,  N.  W.  same  190.00 

.35  H  St.,  X.  W.,  electrical  wiring  and  fixtures  43. ('0 

610  Mass.  Ave.,  N.  W.  electrical  wiring  and  fix¬ 
tures,  glassware,  lamps  and  street  service  220.00 

(>12  Mass.  Ave.,  N.  W.  same  257.00 

227  K  St.,  X.  W.,  same  180.00 

1405  Xinth  St.,  N.  W.,  same  88.00 

936  Fourth  St.,  X.  W.,  Richard  Gasch  &  Sons,  elec¬ 
tric  wiring  and  fixtures  68.00 

Installation  of  Gas  Stoves 

612  Mass.  Ave.,  X.  W.  new’  gas  stove  36.00 

35  H  St.,  X.  W.,  Wash.  Gas  Light  Co.  1  Oriole 

Cooker  36.26 

614  Ma  ss.  Ave.,  X.  W.  Wash.  Gas  Light  Co.,  1 
Oriole  Range  35.75 

h'un  gas  line  from  meter  4.50 

Now  Electric  Fixtures  Installed 

91S  M  Street,  X.  W.  Xew  electric  fixtures,  main 

hall  66.50 

E.  C.  Ernst,  Hall,  installing  1  new  fixture,  3-light  12.61 

A])t.  34,  new’  electric  fixtures  45.00 

.\pt.  12,  do.  45.00 

Apt.  11,  do.  28.23 

A])!.  11,  new'  bowl  fixture  in  dining  room  11.75 

167  918  M  Street,  N.  W.  con’t. 

Apt.  24,  new’  electric  fixtures  $  59.38 

Apt.  31,  do.  67.50 

Halls,  2nd,  3rd  and  4th  floors,  new  electric  fixtures  19.50 

Apt.  54,  new’  electric  fixtures  62.75 

Apt.  23,  do.  65.50 

A})t.  30,  do.  68.50 

.\pt.  40,  do.  68.50 

Colonial  Lighting  Fixture  Co.  Apartments  13,  14 

new’  electric  fixtures  100.00 

E.  C.  Ernst,  Apt.  50  new  electric  fixtures  65.50 

Apt.  21,  do.  70.81 

Richard  Gasch  &  Son  Apt.  13,  2  baseboard  outlets 
installed  10.55 

E.  C.  Ernst,  Apt.  23,  new  electric  fixtures  11.63 

Aj)t.  10,  new  electric  fixtures  65.00 


Disallowed 
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Allowed 


Apt.  32,  new  electric  fixture  11.85 

Apt.  32,  installing  2  plugs  8.48 

Apt.  52,  new  electric  fixture  in  kitchen  S.25 

Penn  l^lectric  Co.:  Apt.  32,  1-3-light  fixture  in¬ 
stalled  8.50 

Apt.  33,  electric  fixtures  installed  complete  40.00 

.\pt.  44,  electric  fixtures  installed  complete  40.00 

.Apt.  33,  44,  floor  plugs  installed  15.00 

01 S  M  St.,  X.  \V.  Apt.  20,  Penn  Electric  Company: 

Klectric  fixtures  installed  complete  4S.0(» 

1(58  X'ew  P'lectric  Fixtures  918  M  St.,  X.  W.  con't. 

Richard  G.asch  &  Son  Apt.  32,  installing  3  base¬ 
board  outlets  .$  8.20 

Penn  Electric  Company  Apt.  43,  electric  fixtures 

installed  complete  27.30 

Apt.  22,  do.  30.00 

Apt.  42,  do.  32.00 

Richard  Gasch  &  Son,  Apt.  52,  installing  2  base¬ 
board  outlets  9.00 

Penn  Electric  Company,  Apt.  53,  electric  fixtures  in¬ 
stalled  complete  13.00 

Apt.  41,  1  plug  installed  4.00 

Apt.  41,  electric  fixtures  installed,  40.00 

A]>t.  20,  installing  3  plugs  20.11 

Apt.  20,  white  enamel  fixture,  lev.  switch  3.75 

Apt.  51,  2  fixtures,  5  brackets  inst.alled  22.50 

Richard  Gasch  &  Sons,  Apt.  40,  new  electric  light 

in  hall  closet,  wiring,  etc.,  9.75 

Penn  Electric  Company  .Apt.  32,  duplex  plug  etc..  13.63 

Apt.  41,  installing  2  candle  brackets,  1  plug  7.65 

-Apt.  40,  installing  3  floor  plugs  19.91 

Richard  Gasch  &  Sons,  .Apt.  44,  furnishing  and  in- 

st;jlling  2  electric  bracket  lights  S.50 

.\pt.  22,  installing  b;ise  plugs  and  canopy  switch  4.5(» 

160  X’ew  Klectric  Fixtures  918  M  St.,  X.  W.  cou*t. 

-Apt.  52,  installing  base  plug  $  l.ib") 

Penn  Electric  Company,  Apts.  40,  50,  51  i>lngs  for 

electric  refrigerators  15,33 

-Apt.  42,  beam  light  with  lev.  switch  etc.,  3.75 

.Apt.  31,  installing  2  plugs,  kitchen,  living-room  8,27 

Apt.  40,  5-light  fixtures,  dining-room  6.00 

-Apt.  32,  inst:illing  1  base  plug,  kitchen  7.57 

-Apt.  53,  do.  5.06 

Apt.  43,  installing  1  base  plug  in  kitchen  3.41 

-Apt.  41,  do.  3.41 

-Apt.  14,  do.  4.70 

Apt.  53,  electric  fixtures  installed  24.00 

-Apt.  22,  installing  2  plugs,  1  dbl.  socket,  kitchen  17.51 

-Apt.  12,  installing  plug  5.36 

-Apt.  30,  installing  4  plugs  17.87 

-Apt.  13,  installing  1  plug  for  electric  refrigerator  5.33 

-Apt.  21,  installing  3  plugs  13.84 

-Apt.  52,  installing  plug  5.28 

-Apts.  22,  34,  installing  2  plugs  10.77 

-Apt.  21,  installing  plug  for  electric  refrigerator  4.83 

-Apt.  .34,  installing  plugs  31.50 

-Apt.  23,  installing  plug  etc.,  4.96 

Apt.  42,  installing  4  plugs  19.34 


Disallowed 
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170  New  Electric  Fixtures  918  M  St.,  N.  W.  con’t.  Allowed  Disallowed 


Richard  Gasch  &  Sons,  Apt.  30,  installing  plugs  $  13,35 . 

Harry  J.  Harvey,  Apt.  31,  installing  3  plugs  12.00; 

Penn  Improvement  Co.  Apt.  43,  installing  2  plugs  9.75 

Harry  .7.  Harvey,  Apt.  32,  installing  3  plugs  12.00 

Richard  Gasch  &  Sons,  Apt.  41,  new  side-wall  fixture  3.50 

.\nt.  30,  new  side-wall  brackets  6.50  : 

H;irry  J.  Harvey,  Apt.  32,  install  2  plugs  8.00  ^ 

make  necessary  changes,  to  conform  to  Engineer  In¬ 
spector’s  requirement,  install  4  lights,  3  switches  37.50 

.Apts.  10,  11,  20,  24,  33,  44,  52,  54,  1  plug  each  32.00 

II.  .1.  Harvey,  Apts.  50,  44,  10,  12,  43,  30,  31,  33,  32, 
installing  b.ase  plugs  45,11  ^ 

Richard  Gasch  &  Sons  Apt.  53,  installing  G  base 
plugs  25.45 

.\pt.  43,  installing  base  plugs  12.75 

installing  base  plug  kitchen  1.00 

Apt.  10,  installing  base  plug  9.50 

Apt.  51,  do.  12.55 

A])t.  23,  installing  base  plugs  and  new  switches  57.23 

.Apt.  21,  installing  new-type  switches  10.00 

.Apt.  20,  do.  10.99 

•Apt.  31,  installing  base  plugs,  new  fixtures  etc.,  35.10 

-A]>t.  24,  installing  7  base  plugs,  36.25 

.Apt.  41,  installing  new  fixtures  11.50 

.Apt.  23,  installing  fixtures  8.50 

171  New  Electric  Fixtures  918  M  St.,  N.  W.  con’t. 

.Apt.  40,  installing  base  plugs  $  11.30 

•Apt.  13,  inst.alling  new  fixtures  4.00 

013  I  St.,  N.  W. 

Penn  Electric  Co.,  Apt.  —  Install  3  Jevolier  switches, 

vestibule  light  7.00 

Richard  Gasch  &  Sons,  Apt.  3,  installing  duplex  plug 
;ind  plate  5.40 


Expenditures  for  Heating  Plants 
018  M  St.,  N.  W. 


Ti  1C  G.  &  H.  Heating  Co.,  Apt.  30,  furnishing  and  in¬ 
stalling  new  radiator  48.36 

The  G.  &  H.  Heating  Co.,  running  new  return  line 

throughout  building  448.93 

Morris  &  Eagan  Co.,  furnishing  and  installing  gal¬ 
vanized  storage  tank,  525-gal.  capacity,  and  Ar¬ 
eola  heater,  running  new  main  water  pipe  in  base¬ 
ment  hall  658.56 

Do.  removing  old  boilers,  furnishing  and  installing 
2  new  Pierce  American  Steam  boilers,  with  con¬ 
nections  1,660.00 

.\dditional  work  82.25 


172  Expenditures  for  Heating  Plants 
018  M  St.,  N.  W.  con^t. 

Morris  &  Eagan  Co.  furnishing  and  installing  1  16- 
section  26"  two-column  Peerless  radiator  $  78.44 

Do.,  furnishing  and  installing  21  Hoffman  automatic 
air  valves  77.35 
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913  I  St.,  N.  W. 

Thos.  Somerville  Co.,  1  #27  ten-section  boiler,  1  Me- 

Donald-Miller  feeder,  fittings  etc.,  416.75 

G.  H.  Shugart,  installing  boiler  and  feeder,  covering 

boiler  with  asbestos  83.25 

1.3.39  Ninth  St.,  N.  W. 

Frederick  C.  Stelzer,  installing  steam  heating  plant  250.00 

Installation  of  Modern  Plumbing 
918  M  Street,  N.  W. 

Aj)t.  11,  new  flush  tank  28.00 

Aj)t.  42,  new  flush  tank  and  seat  23.00 

17.3  Installation  of  Modern  Plumbing 
918  M  Street,  N.  W.,  con’t. 

Arthur  Latterner,  Apt.  51,  L.  1).  Vitreous  tank,  seat  $  23.00 
Apt.  11,  54,  do.  46.00 

C.  A.  Brooke,  Apt.  31,  new  vitreous  flush  tank  and 

white  seat  32.75 

Apt.  .54,  do.  32.75 

Apt.  .32,  do.  35.00 

-\pt.  13,  do.  35.00 

Apt.  .30,  do.  35.00 

Apt.  41,  do.  35.00 

Apts.  43,  44,  do.  70.00 

Apt.  53,  do.  35.00 

Apt.  10,  do.  37.00 

Apt.  33,  do.  .39.00 

.\pt.  .34,  do.  37.50 

Apt.  12,  do.  .33.50 

.\pt.  14,  2.3,  do.  75.00 

Apt.  50^  new  flush  tank  27.00 

.\pt.  21,  new  white  vitreous  flush  tank  and  seat  37.00 

Apt.  22,  do.  37.00 

.\pt.  20,  do.  37.00 

.\pt.  2.3,  new  toilet  bowl  16.50 

.Tanitor’s  Apt.,  new  flush  tank  22.00 

Basement,  new  8-gal.  flush  tank  22.00 

C.  A.  Brooke,  Apt.  30,  new  white  flush  tank  an<l  scat 

complete  32.60 

Apt.  24,  new  flush  tank  17.50 

Apt.  41,  new  sink,  new  toilet  seat  35.00 

174  Plumbing  con’t. 

91.3  I  Street,  N.  W., 

Apt.  2,  new  flush  tank,  seat  $  26.65 

Apt.  6,  new  howl,  flush  tank  and  seat  23.50 

Apt.  — ,  new  lowdown  white  vitreous  tank,  seat, 

bowl,  etc.,  32.00 

.35  11  Street,  N.  W. 

Beuchert  &  O’Connell,  installing  new  bath  tub,  new 

sink  35,00 

Harry  W,  Beach,  installing  new  iron  bend,  relaying 
floor,  new  stop  cock  on  main  line,  relaying  floor, 
installing  new  flush  tank  59.25 


Disallowed 
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Allowed  Disallowed 


3116  11th  Rt.,  N.  W.,  C.  A.  Brooke,  new  white  flush 

tank  22.00 

3120  11th  St.,  N.  W.,  C.  A.  Brooke,  new  white  vitre¬ 
ous  tank  16.50 

3122  11th  St.,  N.  W.,  C.  A.  Brooke,  new  white  vitre¬ 
ous  tank  22.00 

3128  11th  St.,  N.  W.,  C.  A.  Brooke,  new  white  vitre¬ 
ous  tank,  seat  18.75 

3130  11th  St.,  N.  W.,  C.  A.  Brooke,  new”  8-gal.  flush 
tank  22.00 

1401  Nintli  St.,  N.  W.,  C.  A.  Brooke,  new  flush  tank, 

closet  seat  27.00  ' 

1403  Ninth  St.,  N.  W.,  Harry  W.  Beach,  new  sink, 
new  L.  D.  closet  combination  45.00  ; 

1405  Ninth  St.,  N.  W.  C.  A.  Brooke,  new  vitreous 
flush  tnnk,  bowl  and  seat  25.00  ; 

1409  Ninth  St.,  N.  W.  C.  A.  Brooke,  new  closet 
soots  in  each  toilet,  new  tank  32.00 

811  O  St.,  N.  \V.,  C.  A.  Brooke,  put  in  new  closet 

complete  25.00 

175  Plumbing  con^t. 

227  K  St.,  N.  W.,  new  closet  and  tub  $  29.75  • 

r.  A.  Brooke,  new  8-gal.  flush  tank  22.00 

612  Mass.  Ave.,  N.  W.  C.  A.  Brooke,  new  vitreous 

tank,  bowl,  seat  37.00 

936  Fourth  St.,  N.  W.  new’  closet  complete,  ce¬ 
mented  floor  54.00  ; 

1402  K  St.,  N.  W.,  new’  L.  D.  combination,  bow’l, 

tank,  seat  40.00 

918  M  St.,  N.  W.  C.  A.  Brooke,  2  sets  wash  trays, 
put  in  new  47.40 

.\pt.  51,  new’  one  piece  sink  complete  38.00 

Apt.  14,  new’  one-piece  sink  complete  38.00 

Apt.  30,  new’  one-piece  sink,  drain  b-oard,  swinging 

faucets  38.00 

.\pt.  23,  new’  sink  drainboard,  new’  closet  seat  43.00 

-\|)t.  22,  new  sink,  drain-board  35.00 

.\pt.  32,  new’  sink,  drain-board,  and  closet  scat  38.50 

Harry  W.  Beach,  Apt.  42,  new  sink  35.50 

.Vpt.  21,  new  sink  35.00 

35  H  Street,  N.  W.,  C.  A.  Brooks,  new  sink  1st  floor  38.00 

913  I  Street,  N.  W.,  new  sink  and  waste  line,  attic  24.00 

631  I  St.,  N.  W.,  new  sink  in  kitchen  27.75 

1401  Ninth  St.,  N.  W.,  C.  A.  Brooke,  new  wash-basin 
w'ith  new’  set  of  shampoo  cocks,  new  w’aste,  re-run 
water  pipes  38.20 

176  Plumbing  con^t. 

1401  Ninth  St.,  N.  W.,  C.  A.  Brooke,  new  sink  with 
new  waste  $  18.00 

614  Mass.  Ave.,  N.  W.,  C.  A.  Brooke,  new  sink  waste 
to  sink  on  1st  floor,  new  sink  and  sink  w’astc  on 
2nd  floor,  with  hot  and  cold  wrater  connections  and 
vents  through  roof  70.00 

177  Miscellaneous  New  Plumbing  Installation: 

205  4Vi'  St,,  N.  W.  C.  A.  Brooke,  put  in  new’  closet 

complete,  new’  hand  basin,  connections  etc.  $  87.90 

Building  shed  over  closet  25.00 
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Allowed  Disallowed 

1330  1341  Ninth  St.,  N.  W.  J.  G.  Schlosser,  install- 
injj  grease  trap  in  sidewalk,  required  by  D.  C.  In¬ 
spector  of  Plumbing  198.00 

62;')  T  St.,  N.  W.  C.  A.  Brooke,  run  new  gas  piping 
from  meter  to  rear  of  building,  connecting  gas 
stove.  Jicater  and  outlet  roar  room  2d  floor  35.00 

013  I  St.,  N.  W.  C.  A.  Brooke,  put  in  new*  screw 
pipe  stack  for  gas  water  heaters  in  rear  apts. 
from  1st  floor  up  and  through  roof;  regulation  coil  37.70 

170  Tnst;i nation  of  Hot  Water  Heaters  and  Tanks 
con ’t. 

(131  I  St.,  N.  W. 

(\  Brooke,  removing  52-gal.  boiler  from  kitchen, 
connecting  near  furnace  in  cellar,  coil  in  furnace, 
reconnected  heater;  new  water  service  under¬ 
ground  from  house  to  garage 
Wasli.  Gas  Light  Co.,  1  Ruud  automatic  hot  water 
heater 

B.'ilance  of  the  corpus  of  the  trust  estate  created  by 
tlie  will  of  said  Louis  Kolipinski,  deceased,  due 
frf>m  ]>l;iintiff,  Ella  M.  Ockershausen,  5,174.47 

$106,000.00  $106,000.00  $22,696.60 

ISO  Total  amount  of  e.xpcnditures  chargeable  to  corpus  of 

said  tnist  estate,  $36,681.31 

Total  amount  of  c-xpenditures  chargeable  to  ivcomc  of  said  trust 

estate,  22,696.60 

$59,378.00 

181  SCHEDULE  “C” 

Fees  Kecommenfled  by  the  Auditor  for  Allowance  Out  of  the  (’ori)us  of  Said 

Trust  Estate. 

Fee  t<*  Ihivid  F.  Smith  as  compensation  for  his  services  as  guard¬ 
ian  ad  litem  for  the  defendants,  Joan  C.  Smith,  Eleanore  M. 

Smith  and  Robert  Andrew  Smith,  infants,  $  2,000.0') 

Fee  to  Austin  F.  (’anfield,  as  compensation  for  his  services  as 
guardian  ad  litem  for  the  defendants,  Charles  Andrew  Bucy, 

Donald  L.  Bucy,  Karen  Marie  Bucy  and  Brockenbrough  Evans, 

Jr.,  infants,  2,000. On 

Fee  to  John  E.  Laskey,  as  compensation  for  services  rendered 
.and  performed  by  him  in  connection  with  this  suit,  as  counsel 
for  the  plaintiff,  Ella  M.  Ockershausen,  trustee,  .".OOO.On 

Fee  to  McKenney,  Flannery  &  Craighill,  Thomas  F.  Burke  and 
Michael  M.  Doyle,  as  compensation  for  services  rendered  by 
them  as  counsel  for  the  defendants,  Henrietta  Kolipinski 
Evans  and  Emilie  Kolipinski  Bucy,  individually  and  as  trus¬ 
tees  under  the  will  of  said  Louis  Kolipinski,  deceased,  3,000.00 

.\uditor^s  fee,  this  reference,  including  the  expense  of  reporting 

and  transcribing  testimony,  650.00 

$12,650.00 


$  52.30 
123.25 
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182  Motion  of  Joan  C.  Smith,  Eleanore  M.  Smith,  Robert 
A.  Smith,  infants,  and  Eleanore  Kolipinski  Smith, 
defendants,  to  remiind  to  the  Auditor,  the  re¬ 
port  and  account  of  said  Auditor  filed  herein  May  19, 
19S7,  for  special  findings  of  fact  ayid  conclusions  of  law 
on  the  evidence  in  the  record  relating  to  the  deprecia¬ 
tion  reserve,  with  direction  to  act  upon  and  decide  the 
written  requests  of  these  defendants  for  special  find¬ 
ings  and  conclusions  heretofore  submitted  to  sdid  Audi¬ 
tor,  or  in  lieu  thereof  the  court  take  the  evidence  in  the 
recorch  make  its  own  findings  and  conclusions,  and  act 
upon  said  requests. 

Filed  Mav  25,  1937 

*  *  *  #  #  #  >!(:  *  * 

The  defendants,  Joan  C.  Smith,  Eleanore  M.  Smith,  Rob¬ 
ert  A.  Smith,  infants,  by  their  guardian  ad  litem,  David  F. 
Smith,  Esq.,  and  Eleanore  Kolipinski  Smith,  by  her  attor¬ 
ney,  respectfully  move  this  Honora’ble  Court  to  remand  to 
the  Auditor  his  report  and  account  filed  in  the  above  cause 
^fay  19,  1937,  for  special  findings  of  fact  and  conclusions  of 
law  upon  the  substantial  and  uncontradicted  evidence  taken 
befoi*e  said  Auditor  relating  to  a  depreciation  reserve  set 
up  in  this  trust  estate  by  plaintiff,  the  accounting  trustee, 
witli  directions  to  said  Auditor  to  act  upon  and  decide  the 
written  requests  for  special  findings  and  conclusions  on  said 
evidence  heretofore  filed  and  submitted  bv  all  these  de- 
fendants  in  this  cause  to  said  Auditor;  or,  in  lieu  thereof, 
the  Court  itself  take  the  uncontradicted  evidence  in  the  rec¬ 
ord  as  made  before  said  Auditor  and  act  upon  and  decide 
the  requests  for  special  findings  and  conclusions,:  as  re¬ 
quired  by  the  provisions  of  P^'ederal  Equity  Rule  7014  of 
the  Supreme  Court  of  the  United  States,  in  full  force 

183  in  this  Court  and  binding  and  mandatory  upon  the 
Court  and  its  Auditor,  who  sat  in  this  accounting  as 

a  fact  findings  arm  of  the  Court. 

As  grounds  for  this  motion  they  refer  to  and  adopt  the 
grounds  set  forth  in  their  several  exceptions  to  the  said  re¬ 
port  and  account  of  the  Auditor  filed  herein  May  19,  1937, 
concurrently  filed  with  this  motion,  as  the  said  grounds 
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more  fully  appear  in  their  several  exceptions  designated 
“exception  (11).” 

JOAN  C.  SMITH, 

ELEAXORE  M.  SMITH, 
ROBERT  A.  SMITH,  infants,  by 

DAVID  F  SMITH  their  father 
and  guardian  ad  litem. 

ELEAXORE  KOLIPIXSKI  SMITH, 

DAVID  F  SMITH 
Attorney  for  defendant, 
Eleanore  Kolipinski  Smith. 

JOHX  E.  LASKEY,  Esq. 

Attorney  for  Plaintiff. 

Dear  Sir: — Please  take  notice  that  the  forei>:oin<>’  motion 
will  be  filed  in  the  above  cause  on  May  26tli  1937,  and  that 

under  the  rules  vou  have  five  davs  from  said  date  within 

•  » 

which  to  file  opposition  to  said  motion  and  the  ])oints  and 
authorities  attached  to  this  motion,  unless  the  time  be  en¬ 
larged  by  the  Oourt  upo]i  ai)i)lication. 

DAVID  F  SMITH 


Service  of  a  (*()})>'  of  the  foregoing  motion,  points  and  au¬ 
thorities  and  notice  admitted  this  25th  dav  of  Mav,  1937. 


JOHX  E  LASKEY 
Attorney  for  Plaintiff. 

184  The  exceptions  of  Joan  C.  Smith,  Eleanore  M.  Smith 
and  Robert  A.  SmitJt,  infaids,  to  the  report  and  account 
of  the  Auditor  filed  herein  May  19,  1937. 


Filed  May  25, 1937 


**###*#**# 


Joan  C.  Smith,  Eleanore  M.  Smith  and  Robert  A.  Smith, 
infants,  by  their  father  and  guardian  ad  litem,  David  F. 
Smith,  Esq.,  hereby  except  to  the  report  and  account  of  the 
Auditor  of  this  Oourt  filed  in  the  above  cause  May  19,  1937, 

and  sav  that  the  Anditoi-  committed  manifest  error  to  their 

* 

l)rejudice  in  the  particnlai's  hereinafter  stated  under  sepa’- 
rately  assigned  and  numbered  specific  exceptions : 
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Exception  (1) 


In  finding  and  holding  in  paragraph  21  of  his  report, 
'^that  this  proceeding  (referring  to  the  bill)  was  for  the 
benefit  of  the  trust  estate  and  in  the  interest  of  all  con¬ 
cerned^^  and  that  the  allowance  of  a  fee  to  the  attorney  for 
plaintiff  ''should  he  paid  from  the  corpus  of  said  estate,’^ 
In  finding  and  holding  in  paragraph  22  of  said  report  that 
"it  seems  to  he  well  settled  that  parties  to  a  hill  brought  in 
equity  for  the  construction  of  a  will  are  entitled  to  d  reason¬ 
able  allowa7i€e  for  counsel  fees,  to  he  paid  from  the  corpus 
of  the  estate/'  in  so  far  as  the  right  of  plaintiff  in. the  cir¬ 
cumstances  of  this  case  to  an  allowance  of  her  counsel  fees 
is  involved.  In  finding  and  holding  in  the  circumstances  of 
this  case  that  plaintiff’s  counsel  "Mr,  Laskey's  services 
were  fairly  and  reasonably  worth  $5,000,,  (par.  23 
185  Auditors  report)  and  in  finding,  holding  and  allow¬ 
ing  said  fee  to  plaintiff’s  counsel  in  the  sum  of 
$5,000.00  to  be  paid  out  of  the  corpus,  more  fully  reflected 
in  Schedule  ‘‘c”  of  the  Auditor’s  report. 

1.  There  is  no  substantial  evidence  in  the  record  to  sup¬ 
port  any  of  the  above  findings  and  holdings  of  the  Aiuditor. 

2.  On  the  evidence  the  fee  allowed  the  attorney  for  plain¬ 
tiff  is  excessive  and  unreasonable. 


3.  In  the  circumstances  of  this  case,  as  reflected  bv  the 
record,  there  is  no  authoritv  in  law  for  the  allowance  of  a 
fee  to  the  attorney  for  ]daintiff. 

4.  There  is  no  justification  for  charging  any  part  of  said 
fee  to  corpus  because  no  service  rendered  by  plaintiff  or 
her  counsel,  was  of  any  benefit  to  the  corpus  and  none  of  the 
contentions  raised  by  })laintiff  in  her  bill  inured  to  the  i)ro- 
tection  and  preservation  of  the  trust  estate. 

5.  There  is  no  right  to  an  allowance  of  plaintiff’s  counsel 
fee,  whether  out  of  income  or  corpus,  in  the  circumstances 
of  this  case,  because  plaintiff,  by  her  bill,  was  engaged  in  a 
hostile,  selfish  and  adversary  proceeding  against  all  the 
beneficiaries  of  the  trust  estate,  in  an  effort  to  wrest  the 
trust  estate  from  the  rights  of  said  beneficiaries  in  and  to 
the  trust  property,  and  said  bill  was  maintained  solely  in 
the  interest  of  said  plaintiff  and  not  for  the  preservation 
and  protection  of  the  trust  estate.  Moreover,  plaintiff  filed 
her  bill  as  an  individual  in  opposition  to  the  will,  not  under 
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it,  and  this  after  having  intermeddled  with  the  trust  prop¬ 
erty  as  alleged  trustee  for  more  than  seventeen  years  prior 
to  the  filing  of  the  bill,  all  of  which  is  more  fully  reflected 
bv  the  record. 

6.  There  is  no  evidence  in  the  record  to  support  the  con¬ 
clusion  of  the  Auditor  that  the  bill  filed  by  plaintiff  ‘‘was  in 
the  interest  of  all  concerned,”  the  record  showing  the 

186  converse  to  be  the  fact. 

7.  The  Auditor  erred  in  refusing  to  strike  out  the 
claim  of  plaintiff  for  the  allowance  of  her  counsel  fees  out 
of  the  estate. 

8.  Parties  maintaining  adversary  proceedings  in  trust 
estates,  that  have  no  relation  to  the  preservation  and  pro¬ 
tection  of  the  trust  property,  are  not  entitled  under  any 
circumstances  to  have  their  counsel  fees  paid  out  of  the 
trust  property. 

9.  The  cases  cited  by  the  Auditor  in  paragraph  22  of  his 
report  have  no  application  to  the  facts  in  this  case  and  said 
cases  are  inapposite  to  the  case  shown  by  the  record. 

10.  The  adversary  bill  of  ])laintiff  made  it  imperative 
that  all  defendants  employ  counsel  or  have  counsel  ap¬ 
pointed  by  the  court  to  protect  the  trust  property  against 
the  claims  asserted  by  plaintiff  in  her  bill,  and  under  the 
circumstances  shown  by  the  record,  it  is  inequitable  and 
unjust  that  the  property  of  remaindermen  be  taken  to  pay 

fees  of  adversarv  counsel  for  services  that  have  no  relation 

% 

whatsoever  to  the  estate  of  the  remaindermen  under  the 
trust  in  this  case. 

Except io7i  (2) 

The  Auditor  committed  manifest  error  in  charging  the 
fee  to  $3,(X)0.00  allowed  to  McKenney,  Flannery  and  Craig- 
hill,  Thomas  F.  Burke  and  Michael  M.  Doyle,  to  corpus. 
See  Schedule  “c”. 

1.  Counsel  fees  allowed  above  are  an  ordinary  expense 
in  the  administration  and  management  of  the  capital  and 
should  be  charged  against  income  entirelv.  The  will  of 
testator  specifically  directs  costs  of  the  administration  of 
trty  estate/'  to  be  paid  out  of  income  before  distribution. 

2.  There  is  no  evidence  in  the  record  to  show  any  extra¬ 
ordinary  situation  which  would  justify  the  charge  of  trus¬ 
tees’  counsel  fees  entirely  against  corpus,  or  to  jus- 

187  tify  an  apportionment  of  said  fees  against  corpus. 
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Exception  (3) 

On  pages  29  and  30  of  the  Auditor’s  report  and  account 
appear  credits  allowed  to  plaintilf  against  corpus  that  are 
listed  as  follows  and  erroneously  allowed : 

3 59 Pennsylvania  Avenue,  N,  W. 

Thomas  G.  Iglehart,  contract  price,  to  furnish 
materials  and  labor  to  complete  alterations  in 
accordance  with  plans  prepared  by  architect  of 


the  Building  Department  of  the  D.  C.  $1,470.00 

J.  A.  Hayden,  plans,  50.00 

District  of  Columbia,  survey,  7.00 

District  of  Columbia  permit,  20.00 

Washington  Gaslight  Co. 

changing  location  of  meters,  12.00 

Washington  Gaslight  Co. 

changing  location  of  meters,  16.20 

Harry  H.  Haggenmaker, 

painting  store  front,  ^  51.00 

Thomas  G.  Tglehart,  bill  for  extras,  234.75 


1.  All  these  items  are  for  ordinary  repair  of  the  above 
described  trust  property  and  each  of  the  items  should  have 
been  charged  to  income  entirely. 

2.  There  is  no  substantial  evidence  to  sustain  the  charge 
of  any  of  the  above  items  to  corpus. 

Exception  {4) 

On  page  30,  31,  32,  33,  34,  and  35  of  the  Auditor’s  report 
and  account,  items  are  erroneously  charged  a'gainst  corpus 
and  listed  as  follows : 

I 

Page  30 :  35  H  Street,  N.  W. 

Washington  Metal  Ceiling  Co.  furnishing  and 


installing  metal  ceiling  in  store,  $45.00 

913  Eye  Street,  N.  W. 

Penn  Electric  Co.,  electrical  fixtures  complete 
with  lamps  including  digging  of  street,  extra 
188  outlets  and  fixtures  489.25 

Page  31: 

J.  W.  Johnson,  lumber  and  laying  new  floor  in 
basement,  67.00 

Penn  Electric  Co.  108  gang  mail  box,  45.00 
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F.  J.  Simmonds,  New  sleepers,  and  hall  floor, 
etc.  47.00 

F.  J.  Simmonds,  making  openning  and  putting 
steps  or  areaway.  Fire  Marshal’s  orders,  30.00 

918  M  Street,  N. 

F.  J.  Simmonds,  fire  proof  door  furnace  room 
to  area,  33.88 

Chamberlain  Metal  Weather  Strip  Co., 
weather  strip  Apt.  54,  50.00 

Chamberlain  Weather  Strip  Co.  weather  strip 
apts.  43,  53,  105.00 

Page  32  .* 

A.  F.  Jorss  Iron  Works  Co.  furnishing  and 
erecting  24  self-enclosing  wire  gates,  wire 
panels,  a’nd  necessary  signs,  for  dum-waiters, 
per  D.  C.  order,  etc.  235.00 

625  Eve  Street,  N.  W. 

F.  J.  Simmonds,  new  kitchen  floor  and 
weatherboard  west  side  of  kitchen,  window  sill,  100.00 

James  H.  Posey,  plastering  ceiling  of  kitchen  33.00 

James  H.  Posey,  plastering  all  of  side  walls  of 
kitchen,  38.50 

Clias.  Ockershausen,  metal  weather  stripping 
on  rear  main  building,  39.00 

Page  33 :  1405  Ninth  Street,  N.  W. 

F.  J.  Simmonds,  cut  opening  in  front  room  for 
skylight,  65.00 

F.  J.  Simmonds,  new  board  ceiling  in  store 
room,  60.00 

Page  34:  3128-llth.  Street,  N.  W. 

Bricking  up  doorway,  plastering  wall,  66.00 

3116-lltli  Street,  N.  W. 

F.  J.  Simmonds,  rebuilding  show  windows, 

189  new  wood  frame,  cement  base,  etc.  65.07 

E.  J.  Murphy,  2  66"  corner  bars  installed,  11.00 

3118-llth.  Street,  N.  W. 

Rebuilding  show  window,  renovating  store,  etc.  60.27 

31 20-1 1th  Street,  N.  W. 

Rebuilding  show  'snndow,  etc.,  95.00 

31 22-1 1th  Street,  N.  W. 

Rebuilding  show  window,  etc.,  52.87 

page  35:  3132-1 1th  Street,  N.  W. 

Rebuilding  show  window,  etc.,  37.60 
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Hugh  Reilly  Co.  taking  out  and  re-setting  plate 


glass,  22.00 

3130-llth  Street,  N.  W. 

Rebuilding  show  window,  etc.,  57.00 

3126-llth.  Street,  N.  W. 

James  C.  Sutton,  running  gas  line  from  front  . 
to  rear,  installing  vitrous  tank,  31.00 

Page  36 :  3124-llth  Street,  N.  W. 

F.  J.  Simmonds,  new  floor  in  store,  100.00 

11th  Street  stores,  laying  sidewalk  in  front  of  ' 
stores  to  cover  parking,  '  86.00 

Permit,  4.00 


(1 )  Each  and  eveiy  one  of  the  above  listed  items  were  er¬ 
roneously  charged  by  the  Auditor  to  corpus. 

(2)  Each  of  tlic  items  listed  above  are  ordinary  repair  or 
replacement  of  worn  out  and  obsolete  equipment^  which  is  a 
biii'deii  on  the  life  estate.  There  is  no  substantial  evidence 
in  the  record  to  sustain  the  charge  of  any  item  to  corpus. 

(3)  The  testator  did  not  evince  an  intent  in  his  'will  that 
his  estate  should  be  repeatedly  depleted  by  the  charge  of 

ordinary  repair  items,  to  the  principal  of  his  estate, 
190  but,  on  the  contrary,  directed  that  his  estate  be  pre¬ 
served  as  a  ‘  ‘  whole 

(4)  The  expense  of  keeping  the  trust  improvements  in 
constant  repair  must  be  charged  entirely  to  the  income. 

(5)  There  is  no  evidence  in  the  record  tending  to  prove 
that  the  remaindermen  will  receive  any  benefit  whatsoever 
from  the  use  of  their  capital  for  any  of  the  above  items. 

(6)  The  allowance  by  the  Auditor  of  the  above  items 
against  corpus  was  arbitrary  and  contrary  to  well  estab¬ 
lished  accounting  principles. 

Exception  (5) 

On  page  38  of  the  report  and  account  of  the  Auditor,  he 
has  erroneously  allowed  entirely  against  corpus  the  cost  of 
of  electric  refrigerators  installed  in  premises  918  M  Street, 
N.  W.,  a  trust  x^roperty,  in  the  sum  of  $3,444.00. 

(1 )  The  Auditor  erred  in  failing  to  sustain  the  motion  of 
these  defendants  to  strike  all  items  pertaining  to  electric 
refrigerators  because  there  was  no  evidence  adduced  by  the 
accounting  trustee  that  said  e(iui|)nient  would  likely  out-last 
the  life  estate  or  benefit  the  remaindermen  in  any  respect. 
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On  the  contrary  there  was  ample  evidence  in  the  record  to 
demonstrate  that  the  life  estate  had  a  probable  duration  of 
at  least  fiftv  vears  to  come  and  that  in  the  circumstances  of 
this  case  it  was  certain  that  the  said  equipment  would  be  ex¬ 
hausted  and  useless  long  prior  to  the  expiration  of  the  life 
estate. 

(2)  In  any  event  the  Auditor  erroneously  failed  to  appor¬ 
tion  the  cost  in  accordance  with  the  respective  values  of  the 
estates. 


(3)  The  evidence  is  uncontradicted  that  the  income  of  the 
life  tenants  was  ai)preciated  by  the  installation  of  said  re¬ 
frigerators. 

(4)  The  will  did  not  grant  the  accounting  trustee  any 
power  to  inv’est  the  corjius  of  the  estate  in  personal  property 

and  no  authority  was  secured  from  the  court  to  make  anv 

♦  ^ 

such  application  of  the  funds  of  the  estate.  Conversely,  the 
will  directed  the  investment  of  principal  in  real  es- 
191  tate  only. 

(5)  There  is  no  substantial  evidence  in  the  record 
to  justify  the  charge  of  said  items  to  corpus. 

(6)  Tlie  action  of  the  Auditor  in  charging  the  whole  cost 


of  said  refrigerators  to  cor])us  is  arbitrary  and  without  anv 


su])port  in  the  evidence. 


Kxa'piion  {G) 


Beginning  near  the  bottom  of  page  38  of  the  Auditor’s 
re])ort  and  account,  under  the  title  ''New  installation  of  Gas, 
Wafer  and  Elect rte  Service/'  and  continuing  without  inter¬ 
ruption  thi'ough  the  first  four  items  at  the  top  of  page  44 
of  said  report  and  account,  the  Auditor  has  erroneously 
allowed  plaintiff*  credit  against  corpus  in  the  sum  of  $3,- 
722.50.  These  items  are  so  small  and  numerous  that  it 


w’ould  unduly  extend  these  exceptions  to  siiecifically  set 
them  forth  as  they  are  set  forth  in  said  report  and  account. 
The  same  objections  are  common  to  all  the  separate  items 


listed  as 
stores". 


fjas,  water  and  electric  service",  installation  gas 
'"eleetrlc  fixtures  hist  ailed",  electric  plugs  and 


outlets. 


(1)  the  evidence  shows  without  contradiction  that  all 
these  items  i-e])r(‘sent  ordinary  re])air  and  sliould  properly 
have  lieen  ch.arged  to  income. 

(2)  The  Auditor  erred  in  refusing  to  sustain  the  motion 
of  these  defendants  to  strike  each  and  every  one  of  said 
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items  on  the  o-rouiids  more  fullv  stated  in  said  motion  filed 

O  ^ 


herein. 

(3)  While  plaintiff  refers  to  some  of  the  items  as  “new 
installations,  there  is  no  substantial  evidence  in  the  record 
to  show  that  any  item  is  other  than  a  replacement  of  then 
existing:  equipment  or  an  ordinary  repair. 

(4)  The  action  of  the  Auditor  in  allowing  said  items 
against  corpus  is  arbitrary  and  without  support  in  the  evi¬ 
dence. 


Exception  (7) 


Beginning  with  the  last  five  items  on  page  44  of  the  report 
and  account  of  the  Auditor  under  the  title  expendi- 
192  turcs  for  Itcaiinp  planti<'\  and  continuing  on  page  45 
to  about  the  middle  of  that  page,  the  Auditor  has  er¬ 
roneously  allowed  plaiiitifi'  credit  against  the  corpus  in  the 
sum  of  $3,803.89  for  rei)lacement  of  obsolete  and  worn  out 
heating  plants,  radiators  and  other  heating  equipment  in 
various  properties  of  the  trust  estate. 

(1)  The  evidence  shows  without  contradiction  that' all  the 
items  allowed  wei*e  simi)le  replacements  of  then  existing 
heating  equipment.  There  was  no  evidence  whatever  to  sus¬ 
tain  any  one  of  said  se])arate  items  as  a  proper  charge 
against  corpus  and  the  action  of  the  Auditor  in  charging 
each  of  said  items  to  coi-pus,  rather  than  income,  is  arbitraiy 
on  the  record  in  this  cause.  Every  item  was  simple  repair 
which  a  life  tenant  or  his  trustee  was  bound  to  make  out  of 
income.  There  was  no  evidence  of  a*ny  likelihood  of  any  of 
said  e(]uipment  out-lasting  the  life  estate  or  inuring  in  any 
respect  to  remaindermen. 

Exception  {S) 


Beginning  with  the  last  two  items  at  the  bottom  of  page 
45  of  the  Auditor’s  re])ort  and  account  under  the  title,  “m- 
stallation  of  modern  plumhin \  and  continuing  without  in¬ 
terruption  through  the  first  two  items  on  page  49,  the  Aud¬ 
itor  has  erroneously  allowed  plaintiff’  credit  against  corpus 
in  the  sum  of  $2,124.85  for  so-called  “modern”  plumbing, 
such  as  toilets,  sinks,  etc. 

( 1 )  The  evidence  shows  without  contradiction  that  all  the 
properties  of  the  estate  at  the  inception  of  the  trust  estate 
were  equipped  with  toilets,  bathroom  equipment,  sinks,  etc., 
which  was  the  type  of  equipment  known  in  1914.  All;  these 
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items  represent  simple  replacements  of  equipment  that  had 
become  worn  out  and  obsolete.  All  these  items  should  have 
been  charged  against  income  and  the  action  of  the  Auditor 
in  charging  the  same  to  corpus  is  arbitrary  in  the  light  of 
the  record. 

Exception  {9) 

On  page  50  of  the  report  and  account  of  the  Auditor,  he 
erred  in  allowing  the  following  items  against  corpus : 

193  Miscellayieous  new  plumbing  installation, 

205  4M>  St.  X.  W. 

C.  A.  Brooke,  ])ut  in  new  closet  complete,  new 


hand  basin,  connections,  etc.  $87.90 

Building  shed  over  closet,  25.00 

1339  1341  Ninth  St.  N.  W.  J.  G.  Schlosser,  in¬ 
stalling  grease  trap,  198.00 

625  Eye  St  N.  W. 

(\  A.  Bi'ooko,  run  new  gas  j)iping  from  meter 
to  rear  of  building,  connecting  gas  stove, 
heater  and  out-let  rear  room  2d.  floor,  35.00 

913  Eye  St.  N.  W. 

C.  A.  Brooke,  put  in  new  screw  pipe  stack  for 
gas  water  heaters  in  rear  apartments,  from 
first  floor  up  and  through  roof ;  regulation 
coil,  37.70 


(1)  All  the  above  items  were  im])roperly  allowed  against 
corpus.  IVith  the  exce])tion  of  the  item  for  a  “grease  trap” 
which  was  i-ecjuired  because  the  trustee  rented  the  property 
for  an  eating  place,  the  other  items  are  simjfle  replacements 
and  ordinary  rei)air.  The  action  of  the  Auditor  in  making 
the  above  allowances  against  cor])us  is  without  support  in 
the  evidenc(‘  and  ar])itrarv. 

Exception  {10) 

Tli(‘  Auditor  (‘itchI  in  charging  his  fee  in  the  sum  of 
$650.00  to  coi*])us  and  in  the  circumstances  of  this  case  erred 
in  not  assessing  said  costs  against  jdaintiff  personally  be¬ 
cause  the  said  plaintitT  was  ordered  to  account  on  cross¬ 
bills.  The  evidence  on  th(‘  trial  showed  without  contradic¬ 
tion  that  ])laintitf  had  intermeddled  with  the  trust  property 
for  more  than  seventeen  years  without  any  authority  under 
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the  will  and  that  for  more  than  twenty  years  she  had  made 
no  accounting  of  either  income  or  corpus. 

Exception  {11) 

The  Auditor  erred  in  failing  and  refusing  to  make  special 
findings  of  fact  and  conclusions  of  law  on  the  substantial 
and  uncontradicted  evidence  in  the  record  on  the  subject  of 
(lepreclatlou  reserve,’'  as  required  so  to  do  by  rule 
194  70VL»  of  the  Supreme  (.^ourt  of  the  United  States,  and 

erred  in  ignoring  written  requests  submitted  by  these 
defendants  for  special  findings  of  fact  and  conclusions  on 
said  evidence.  The  record  shows  the  requests  for  special 
findings  and  conclusions.  Substantial  and  undenied  evi¬ 
dence  was  produced  before  the  Auditor  from  the  testimony 
of  i)laintifT,  the  testimony  of  A.  Harding  Paul,  who  was  in¬ 
come  tax  counsel  for  ])laintiff,  and  from  Federal  income  tax 
returns  in  evidence  (income  tax  returns  filed  by  plaintiff, 
the  accounting  trustee),  and  from  the  books  kept  by  plain¬ 
tiff,  that  beginning  in  1924  and  annually  thereafter,  plain¬ 
tiff,  as  trustee,  in  filing  Federal  income  tax  returns  on  the 
trust  estate  involved  in  this  cause,  claimed,  w^as  allowed  and 
set  up  a  depreciation  reserve  in  this  estate.  Depreciation 
on  the  trust  imi)rovements  was  taken  at  the  rate  of  2%  on 
brick  and  3%  on  frame  structures  yearly  and  that  the  an¬ 
nual  amounts  claimed  and  allowed  to  her,  as  trustee,  as  de- 
])reciation  amounted  thi-ough  the  calendar  year  1934  (the 
last  ])eri()d  for  which  plaintiff  filed  i-eturns)  in  the  aggregate 
to  the  sum  of  $124,560.13.  Xo  part  of  said  sum  had  been 
accounted  for  by  plaintiff  and  her  corpus  account  failed  to 
mention  the  subject. 

The  attention  of  the  Auditor  wa’s  specifically  invited  to 
rule  70 Vj  of  the  Supreme  Court  and  to  the  imperative  im¬ 
portance  that  he  make  special  findings  and  conclusions  on 
this  evidence  to  the  end  that  a  factual  basis  might  appear  in 
the  record.  The  Auditor  arbitarv  failed  to  consider  and  dis- 
])Ose  of  this  issue,  which  directly  concerned  what  was  corpus 
and  its  extent.  Concurrently  with  the  filing  of  these  excep¬ 
tions,  there  has  been  filed  a  motion  to  remand  the  case  to  the 
Auditor  with  directions  to  make  special  findings  and  con¬ 
clusions  as  required  by  law  and  to  act  upon  the  requests  for 
findings  and  conclusions  heretofore  submitted  to  the'  Aud¬ 
itor  at  the  time  the  case  was  taken  under  advisement  by 
him  in  November  1936.  The  order  referring  this  cause  to 
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195  the  Auditor  in  June  1936,  directed  an  accounting  by 
plaintiff  of  the  corpus  of  tlie  trust  estate.  The  Aud¬ 
itor  was  required  to  hear  and  dispose  of  and  decide  all  mat¬ 
ters  and  issues  dealing  with  the  cor])us  and  what  it  consisted 
of  in  this  case.  These  defendants  were  entitled  to  have  a 
determination  from  the  Auditor  on  the  substantial  and  un¬ 
contradicted  evidence  as  to  the  (h’prvclatiou  reserve. 
(^ounsel  for  the  substitute  trustees  in  this  case  also  asked 
the  auditor  to  dispose  of  the  depreciation  (piestion  but  with¬ 
out  avail.  The  report  and  account  of  the  Auditor  takes  no 
cognizance  of  this  evidence  or  the  iTMpiests  for  special  find¬ 
ings  and  conclusions.  These  defendants  insist  that  the  Aud¬ 
itor  committed  palpable  error  in  refusing  to  settle  the  mat¬ 
ter. 


AVherefore,  Exce])tants  object  and  except  to  the  report 
and  account  of  the  Auditor  filed  herein  ^fay  19,  1937,  in  the 
particulars  stated  and  they  pi*ay  that  the  Court  will  act 
upon  each  of  their  exceptions  and  grant  such  relief  as  the 
premises  may  require. 

Joan  C.  Smith, 

Eleanore  ^F.  Smith,  and 
Robert  A.  Smith,  infants  bv 
DAVID  F.  s:\riTTi 
their  father  and  guardian  ad 
litem. 


Dtstrk't  of  Columbia,  .v,s: 

David  F.  Smith,  being  first  duly  sworn  u})on  oath  says 
that  he  is  the  fathei-  and  unardian  ad  litem  for  the  above 
named  infant  defendants.  He  has  read  the  foregoing  ex¬ 
ceptions  by  him  subscribed  on  their  behalf  and  that  the 
statements  contained  therein  are  true  to  the  best  of  his 
knowledge,  information  and  belief. 

196  DAVID  F.  S:\riTH 

Subscribed  and  sworn  to  before  me  this  25"  day  of  ^la}’, 
1937. 

CHARLES  E.  STEWART,  Clerk 
By  Harry  jM.  Hull, 

Asst.  Clerk 

JOHN  E.  LASKEY,  Esq. 

Attorvej)  for  plaintiff. 
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Dear  Sir:  Please  take  notice  that  the  foregoing  exceptions 
will  he  filed  in  the  above  cause  on  May  26th  1937,  and  that 
after  the  expiration  of  five  days  from  this  service,  the  ex¬ 
ceptions  will  be  assigned  for  hearing  by  the  motions  Clerk. 

DAVID  F.  S^IITH 

Service  of  a  copy  of  the  foregoing  exceptions  and  notice 
admitted  this  25th  day  of  ^Fay,  1937. 

J()HN  E.  LASKEY 
Afforneif  for  Plaintiff. 

197  Thr  exceptions  of  FJeanore  Kolipinshi  Smithy  de¬ 
fendant,  to  the  report  and  account  of  the  Auditor  filed 
herein  May  19, 1937. 

Filed  Mav  25,  1937 

*  #  #  *  #  *  *  * 

Eleanore  Koli])inski  Smith,  defendant,  by  her  attorney, 
David  F.  Smith,  hereby  excepts  to  the  report  and  account  of 
the  Auditor  of  this  Court  filed  in  the  above  cause  on  May, 
19,  1937,  and  says  that  the  Auditoi*  committed  manifest 
erroi-  to  her  ])re.iudice  in  the  particulars  hereinafter  stated: 

As  gromids  for  hei*  specific  exceptions  she  hereby:  adopts 
the  same  eleven  specific  exce])tions  filed  in  the  above  by  her 
children,  Joan  C.  Smith,  Eleanore  Smith,  and  Robert  A. 
Smith,  all  infants,  concurrently  with  her  exceptions,  this 
adoption,  as  she  prays,  to  read  and  have  the  same  effect  as 
if  she  had  spread  said  exceptions  verbatim  and  at  large 
herein. 

lVherefo]*e,  Exceptant  objects  and  excepts  to  said  report 
and  accouid  of  the  Auditor  filed  !NFay  19,  1937,  in  the  partic¬ 
ulars  stated  hy  way  of  adoption  and  she  prays  that  the 
Court  will  act  upon  each  of  her  eleven  (11)  exceptions  and 
grant  such  relief  as  the  case  may  require. 

ELEAXORE  KOLIPIXSKI  SMITH, 

Bv  David  F.  Smith, 

Attorney  for  Eleanore  Kolipinski 
Emith,  Defendant. 

198  JOHN  E.  LASKEY,  Esq. 

Attorney  for  Plaintiff. 

Dear  Sir:  Please  take  notice  that  the  foregoing  exceptions 
will  be  filed  in  the  above  cause  on  May  26,  1937,  and  that 
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after  the  expiration  of  five  days  from  that  date,  the  excep¬ 
tions  will  be  for  heariiii*:  on  assi<>:ninent  of  the  motions 
Clerk. 


DAVID  F.  SMITH 
Atiorney  for  flic  defendant, 
Eleanore  Kolipinski  Smith. 


Service  of  a  co])y  of  the  foreicoini^  excej)tions  and  notice 
of  hearing:  admitted  tliis  25th  day  of  May,  1937. 


JOHN  F.  LASKEY 
Attorney  for  Plaintiff. 


199  Exceptions  of  Biiey  and  Evans,  Trustees,  to  Aud¬ 
itor's  Report. 

Filed  :\Iav  27  1937 

Now  come  the  defendants,  Emilie  Kolipinski  Bucy  and 
Henrietta  Koli])inski  Evans,  Trustees,  and  note  the  follow- 
in^:  excej)tions  to  the  Report  of  the  Auditor  filed  herein  on 
May  19th,  1937,  (numbers  in  left  hand  maricin  referring  to 
the  pages  of  the  Report) : 

1.  The  Trustees  exce})t  to  the  allowance  from  corpus  of 
the  following  items  on  the  ground  that  they  are  ‘‘ordinary 
re])airs,”  which  should  be  cha’rged  to  income,  for  the 
reasons  hereinafter  more  fuliv  discussed: 


a.  Electrical  fixtures  at  913  I  st.  X.  \V. 

b.  First  five  items  on  page  31  fo!-  new  floor 
areaway  and  mail  box,  913)  I  St.  X.  \V 


stei)s  ill 


gating 

c.  ^Veatherstripping  and  fire  proof  door  at  918  M 
St.  X.  'W.,  aggregating 

d.  Plastering,  weatherboarding  and  kitchen  floor  at 
625  I  St.  X.  AV.,  last  four  items  on  page  32 

e.  Ceiling  at  1405-9th  St.  X.  5V.,  last  two  items  on 
page  33 

f.  All  items  allowed  on  pages  34,  35,  36,  being  six 
items  on  jiage  34,  four  items  on  page  35  and  three 
items  on  page  36,  for  rebuilding  show  windows, 
renovating,  gas  line  and  tank,  new  flooring,  etc., 
aggregating 


$489.25 

309.00 

188.00 


210.50 


125.00 


687.81 


Total 


$2,009.56 
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200  2.  The  Trustees  except  to  the  allowance  for  re¬ 
frigerators,  six  items  on  page  38,  aggregating 

$3,444.00.  In  Hill  v.  Fill,  61  App.  D.  C.  72,  the  Court  of  Ap¬ 
peals,  without  entering  into  any  extended  discussion,  held 
that  the  purchase  of  refrigei-ators  should  be  charged  to  prin¬ 
cipal,  but  in  that  case  the  will  authorized  the  use  of  principal 
for  the  benefit  of  testator’s  wife  while  in  the  present  case, 
the  will  does  not  authorize  the  use  of  corpus  for  any  purpose 
or  the  investment  of  corpus  in  anything  except  real  estate. 
Without  obtaining  specific  authority  from  Court  showing 
some  necessity  for  departing  from  the  provisions  of  the 
will,  plaintiff  had  no  authority  to  invest  in  refrigerators, 
which  are  certainly  personalty,  for  the  purpose  of  increas¬ 
ing  the  rental  income.  As  pointed  out  by  Smith,  Guardian, 
there  seems  to  be  no  likelihood  that  the  remainderman  will 
ever  receive  any  benefit  from  the  ])urchase  of  this  personal 
l)roperty,  which  will  ])roba’bly  become  obsolete  or  useless 
before  the  termination  of  the  life  estates. 

3.  The  Trustees  excej)!  to  the  allowance  of  15  items  on 
pages  38-39  aggregating  $1,550.64  for  installation  of  gas, 
water  and  electric  service.  While  these  items  are  described 
as  ‘‘new”  installations,  they  are  nothing  more  nor  less  than 
replacements  and  ordinary  repairs,  which  any  real  estate 
agent  would  without  ({uestion  deduct  from  rent  collected 
bv  him  before  remitting  the  net  rent  to  an  owner  entitled  to 
the  income  from  the  real  estate. 

4.  The  Trustees  except  to  the  allowance  of  92  small  items 
on  })ages  39-44  aggregating  $2,069.36  for  electric  fixtures, 
many  of  which  were  mere  replacements  of  gas  and  electric 
fixtures  which  had  become  obsolete.  Many  of  these  items 
cover  “plugs”  or  outlets  which  constitute  an  ordinary  ex¬ 
pense  in  the  maintenance  of  houses  and  apartments 

201  of  the  type  here  involved.  The  placing  of  an  outlet, 
where  there  was  no  outlet  previously,  does  not  bring 

the  item  within  the  rule  that  a  substantial  addition  to  a 
building  may  constitute  a  capital  expenditure  where  the 
trust  instrument  permits  such  an  expenditure. 

5.  The  Trustees  except  to  the  allowance  of  the  four  items 
at  bottom  of  page  44  and  the  five  items  beginning  at  top  of 
page  45,  aggregating  $3,803.89  for  expenditures  in  connec¬ 
tion  with  heating  plants.  While  there  was  some  testimony 
that  there  had  been  no  heating  ])lant  at  1339  Ninth  Street  N. 
W.  before  the  installation  of  a  new  plant  in  1915  at  a  cost  of 
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$250,  t  lie  re  must  have  been  some  means  of  heating  the  build¬ 
ing  and  all  of  these  e.xpenditures  were  for  repairs  or  re- 
pl (ICC mods  of  heating  jilants  which  had  worn  out,  become 
obsolete  or  carried  a  high  rate  of  insurance  so  that  it  was  to 
the  benefit  of  the  life  tenant  to  install  a  new  plant  and  thus 
cut  down  the  high  insurance  premiums  which  were  being 
jiaid  out  of  income. 

6.  The  Trustees  excejit  to  the  allowance  of  the  last  two 
items  on  ])age  45,  all  items  on  pages  46-48,  the  first  two  items 
on  jiage  49,  five  items  in  middle  of  page  50,  and  two  items  in 
middle  of  page  52,  aggregating  $2,674.00,  for  plumbing  as 
they  constituted  ordinaiy  replacements  of  old  plumbing 
wliich  had  become  worn  out  or  obsolete  and  a  few  installa¬ 
tions  of  new  appliances  where  none  existed  prev’iously.  They 
did  not  constitute  substantial  additions  to  the  corpus. 

Points  and  Authorities 

In  further  sujiport  of  the  foregoing  exceptions,  the 
Trustees  sav  that  thev  do  not  agree  with  Smith,  Guardian, 
that  it  was  incnmlumt  upon  plaintiff  to  set  up  a  depre- 
202  eiation  account  out  of  income,  equal  to  the  deprecia¬ 
tion  claimed  in  her  income  tax  returns,  provided,  in 
lieu  of  a  dej)ree}aliou  (Utd  olfsoleeenee  reserve,  she  kept  the 
pro])erty  in  repair  and  up-to-date  by  rejilacing  obsolete 
ecpiipment  with  modern  e(|uipnient.  In  other  words,  it  was 
incumbent  upon  the  plaintiff  to  do  one  of  two  things,  estab¬ 
lish  a  vi'serre  out  of  income  to  take  care  of  rej)airs  and  re- 
])lacements,  or  ])ay  for  such  rei)airs  and  replacements  di¬ 
rect  Iv  out  of  income. 

Testator’s  will  indicates  that  it  was  not  his  intention  to 
have  the  corpus  constantly  depleted  and  reduced  by  such 
expenditures  or  by  })ayment  of  taxes  of  any  kind.  The 
])hrase  in  the  will,  “cost  of  administration  of  my  estate,” 
which  liad  to  be  ])aid  before  the  balance  of  income  could  be 
used,  did  not  refer  merelv  to  the  Court  costs  in  the  Probate 
Court,  but  the  usual  expense  of  oyierating  the  real  estate. 

As  the  testator  knew  that  the  residuaiw  estate  would  con- 

ft 

sist  almost  entirely  of  real  estate,  other  than  the  funds  of 
$12,000  and  $20,000  s])ecifically  set  apart  by  the  will,  he 
knew  that  thei*e  would  be  no  substantial  amount  of  cash 
available  to  ]uiy  for  any  additions  to  corpus  and  he  said  in 
his  will  “it  is  my  intention  that  my  real  estate  shall  be  pre¬ 
served  as  a  whole/’  It  will  not  be  preserved  as  a  whole  if 
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an  encroachment  is  made  upon  the  corpus  every  time  a  ten¬ 
ant  requests  the  installation  of  an  additional  electrical  plug, 
or  eveiy  time  a  more  substantial  addition  or  replacement  is 
made. 

I 

It  seems  unnecessary  to  cite  authority  in  support  of  the 
general  rule  that,  in  the  absence  of  any  provision  in  the  will 
to  the  contrary,  ordinary  repairs  and  replacements  are 
chargeable  to  income  and  a  trustee  has  no  power  to  make 
permanent  or  extensive  improvements  unless  expressly 
authorized  bv  the  instrument  creating  the  trust. 


65  Corpus  Juris  712-714  26  R.  C.  L.  1382. 

203  In  so  far  as  plaintilf  was  life  tenant  and  entitled 
to  the  income  (under  Judge  Bailey’s  present  ruling 
to  which  these  defendants  have  excepted),  plaintiff  was  en¬ 
titled  to  buy  refrigerators,  heating  plants  and  make  exten¬ 
sive  imi)rovements  for  the  purpose  of  increasing  the  rents 
so  long  as  she  paid  therefor  out  of  income,  but  she  was  not 
entitled  to  encroach  continually  upon  the  corpus  for  that 
purpose.  ; 

‘^The  ordinary  taxes  and  expenses  in  the  care  and  man¬ 
agement  of  the  capital  are  charges  on  a  life  estate,  to  be 
])aid  out  of  the  income.”  2  Perry  on  Trusts  (6th  ed.).  pp. 
915-916  Quoted  in  McDonald  v.  Fulton  Trust  Co.,  62  Ai)p. 
D.  C.  35. 

‘‘As  to  ordinary  repairs  and  maintenance  even  though 
required  by  coini)ulsory  order,  the  same  should,  neverthe¬ 
less,  be  charged  to  the  life  tenant,  whose  duty  it  is  to  make 
such  necessary  repairs,  and  he  cannot  esca])e  the  perform¬ 
ance  of  that  dutv  bv  deferring  its  execution  until  some  mu- 
nicipal  or  state  authority  comi)els  him  to  do  so.  All  of  these 
improvements  and  alterations  were  made  not  to  preserve 
the  property,  hnt  to  enhance  the  rental  value  of  the  prop¬ 
erty,  and  shoidd  he  charged  to  the  life  tenants,  ivho  received 
the  benefit.  Where  life  tenants,  for  the  purpose  of  increas¬ 
ing  their  income,  makes  substantial  improvements,  they  can¬ 
not  charge  the  whole,  or,  in  the  absence  of  special  equities, 
any  part  of  the  cost  upon  the  remaindermen,  who  may  find 
the  improvement  of  little  or  no  value  when  they  succeed  to 
the  enjoyment  of  the  property.”  Goidd  v.  Goidd,  213  N.  Y. 
S.  286*  302. 
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In  Re  Sliepard’s  Will,  241  N.  V.  S.  86,  88,  89,  136  Misc. 
Rep.  218  (1930)  it  was  said: 

“The  rule  apjilicable  to  real  estate  is  well  settled  and  is 
clearly  stated  in  a  i»-reat  number  of  cases.  •  ‘The 

general  rule  uiidoubtedlv  is  that  taxes  and  carrvini>:  charj^es 

on  real  estate  held  bv  trustees  for  a  life  beneficiarv  are  to 

»  * 

be  paid  out  of  the  income  of  the  trust  estate,  and  are  not 
properly  charueable  to  ca])ital  account,  unless  the  will  of 
the  testator  contains  unccjuivocal  directions  to  the  con¬ 
trary.  ^ 

*> 


i  i 


It  is,  of  course,  the  law  that  permanent  improvements 
necessarily  made  bv  reason  of  official  order  are  charireable 


to  principal  *  *  *  this  applies  to  municipal 

204  assessments  for  permanent  improv’ements  (cases 
omitted).  On  the  other  hand,  expenses  connected 
with  alterations  not  of  a  permanent  nature  or  which  arc 
)na(h‘  soldi)  lo  liicrcasc  flic  rcnial  value  must  he  paid  from 
iuromi'.  (citiiii^  cases)  *  *  * 

“Xo  sound  distinction  can  be  perceived  between  pdiufhu) 
a  house  and  payin«»:  a  fire  insurance  permium  thereon,  which 
are  uiKpiestionably  payable  fi'om  income  in  the  absence  of 
exi)ress  testamentary  dii'ection  to  the  contrary,  and  rentini;* 
a  safe  deposit  box  and  ])ayin<i‘  a  ])remium  on  the  trustee’s 
bond.  It  is  tlnu'efore  d(‘termine(l  that  the  latter  are  ])roper 
chars>-es  for  tlu'  maintenance  of  the  pro])erty  of  the  trust 
and  must  be  paid  from  income,  since  the  instant  will  con¬ 
tains  no  direction  to  the  contrary.” 


It  is  of  the  utmost  imt)ortance  to  the  Trustees  that  the 
foreiroin<»:  questions  be  settled  so  that,  in  the  future  admin¬ 
istration  of  the  estate,  the  Trustees  may  be  advised  as  to 
whether  they  should  establish,  from  income,  a  reserve  for 
depreciation,  and  may  be  i»uided  as  to  what  future  expendi¬ 
tures  should  be  char£>*ed  to  income  and  what  should  be 
charjred  to  corpus.  • 

Res])ect fully  submitted 

TIIO.MAS  F.  BURKE 
G.  B.  CRAIGHILL 
:\r.  M.  DOYLE 

Attorneys  for  B.ucy  and  Evans, 
Trustees, 
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Receipt  of  a  copy  of  the  foregoing  exceptions  is  acknowl¬ 
edged  this  27th  day  of  May,  1937. 

JOHN  E.  LASKEY 
By  M.  C.  ASHLEY 

Attorney  for  Plaintiff. 

205  Plaiutiff's  Exceptions  to  Report  of  Auditor., 

Filed  Mav  28  1937 

The  plaintiff  excepts  to  tlie  Report  of  the  Auditor,  filed 
herein  the  nineteenth  day  of  ^lay,  1937,  and  says :  ' 

1 :  Plaintiff'  excepts  to  the  disallowance  by  the  Auditor 
of  the  following  expenditures  for  which  slie  claimed  credit, 
as  corpus  expenditui’es,  in  her  account  filed  herein  October 
28,  1936 : 

Collector  of  Internal  Revenue,  adjusted 

amount  of  income  tax  on  profit  on  sale  $3,554.93 
A.  Harding  Paul,  Attoi-ney’s  fee,  adjustment 

of  income  tax  504.10 

(Auditor’s  Report,  p.  25;  Account  p.  4). 

As  grounds  for  said  exception,  plaintiff  says: 

Said  Rei)or{,  (page  23)  charges  })laintiff  with  the  follow¬ 
ing  amount,  among  others,  as  “M()NEYS  RECEIVED  BY 
THE  PLAINTIFF  ELLA  M.  OCKERSHAUSEN,  TRUS¬ 
TEE,  AS  PART  OF  THE  (M)RPUS  OF  SAID  TRUST 
ESTATE”: 

206  ‘‘Pro<*eeds  of  sale  of  Resei*vation  10, 
lots  808  and  809,  known  as  |)remises  359- 
361-363  Pennsylvania  Avenue,  North¬ 
west,  and  205  iY>  Street,  Northwest,  84,000.00”. 


Plaintiff  charged  herself  with  said  amount,  the  total  pro¬ 
ceeds  of  said  sale,  as  j)art  of  the  coi-pus  of  said  trust  estate, 
for  which  she  is  accounting  herein  (Account,  p.  3). 

Of  said  $84,000.00  pi-oceeds  of  sale,  the  sum  of  $40,312.08 
was  allocated  to  profit  on  said  sale  by  a  deficiency  assess¬ 
ment  of  the  Internal  Revenue  Department  for  purposes  of 
assessment  a’nd  collection  of  income  tax  on  such  profit.  As 
between  the  trust  estate  and  plaintiff,  beneficiary  thereof, 
the  whole  of  said  profit  of  $40,312.08  held  to  be  ^ taxable  in¬ 
come”  under  Internal  Revenue  regulations,  was  considered 


110 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


as  an  accretion  to  corpus.  Xo  part  thereof  was  considered 
as  income  of  said  trust  estate  distributed  or  distributable 
to  plaintiff,  and  no  part  was  in  fact  distributed  to  her.  The 
sum  of  $3,554.03  was  collected  l)y  the  Commissioner  of  In¬ 
ternal  Revenue  as  income  tax  on  said  ])rofit,  and  the  sum  of 
$504.10  was  ])aid  for  the  professional  services  of  the  tax 
attorney  who'  conducted  for  the  estate  the  adjustment  of 
said  tax  with  the  Internal  Revenue  authorities  (Transcript 
of  Testimony,  })}).  3-7,  82,  103-104;  vouchers). 

Plaintiff  contends  that  said  sum  of  $3,554.93  paid  as  in¬ 
come  tax  on  said  profit  constituting*  a  part  of  the  corpus  of 
said  trust  estate,  and  the  sum  of  $504.10  attorney’s  fee  for 
the  adjustment  of  said  tax,  are  pro])er  charges  against  said 
])rofit,  which,  as  between  said  trust  estate  and  plaintiff, 
beneficiary  thei*eof,  is  part  of  the  corjius  of  said  trust  es¬ 
tate;  and  said  sum  of  $3,554.93  a*nd  $504.10  should  have 
been  allowed  as  credits  to  plaintiff  in  her  said  account. 

In  the  alternative,  plaintiff  e.xcepts  to  the  finding 
207  of  the  Auditor  in  said  Re])ort  (page  23)  that  the 
total  of  $84,000.00  i)roceeds  of  sale  of  said  proper¬ 
ties  is  ])ai*t  of  the  corpus  of  said  trust  estate;  and  further 
exeei)ts  to  the  failure  of  the  Auditor  to  find  that  a  part  of 
said  ])roceeds  of  sale,  to  wit,  said  profit  of  $40,312.08,  is 
income  to  the  beneliciarv  of  said  trust  estate,  and  that  onlv 
the  remaining  part  of  said  ])roceeds  of  sale,  to  wit,  the 
sum  of  $43,687.92,  is  coi'pus  of  said  trust  estate  for  which 
plaintiff  should  account  herein. 

2:  Plaintiff  e.\ce})ts  to  the  disallowance  by  the  Auditor 
of  the  following  expenditures  for  which  she  claimed  credit, 
as  cor])us  ex])enditures,  in  her  said  account: 


Si)ecial  Assessments: 


S<|.  516  Lot  25,  4th  and  K  Sts.,  X.  W. 

paving,  (])aid  July  19,  1915)  122.04 

Sep  623  Lot  18,  35  11  St.,  X.  W. 

sidewalk,  (paid  Xovembei*  15,  1916)  12.09 

S(i.  623,  Lot  18,  35  II  Street,  X.  W. 

(paid  July  21,  1918)  40.58 

S<i.  441,  Lot  91,  624  T  Street,  X.  W., 

(paid  Xovembei*  4,  1925)  23.05 

Sci.  208,  Lot  8()(;,  1402  R  St.,  X.  W. 
paving  (paid  April  20,  1925)  26.62 
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Sq.  208,  Lot  807,  (paid  April  20, 1925)  132.52 

Sq.  398,  Lot  31,  paving  9th  St. 

(paid  :\ray  23,  1925)  ^  151.12 

Sq.  399,  Lot  A,  pavin«:  9th  St. 

(paid  May  23,  1925)  127.25 

8(1.  208,  Lots  806-7,  paving  R  Street 

2nd  payment  (paid  July  20,  1925)  .  162.94 

208  Sq.  208,  Lot  806,  Paving  R  St., 

3d  i)ayment  (paid  Otober  19,  1925)  27.92 

Sq.  208,  Lot  807,  paving  R  St., 

(Paid  October  19,  1925)  ;  139.10 

8(1.  398,  Lot  31,  paving  9th  St. 

2nd  payment  (paid  February  19,  1926)  161.18 

8q.  399  Lot  A,  paving  9th  St. 

2nd  payment  (paid  February  19,  1926)  1135.72 

8(1.  398  Lot  31  paving  9th  St. 

3d  payment  (paid  December  16,  1927)  183.30 

S(i.  399  Lot  A,  paving  9tli  St. 

3d  i)ayment  (paid  December  16,  1927)  154.40 

8(1-  452,  Lots  P,  Q,  R,  paving  Massachusetts  Avenue 

(paid  April  10,  1929)  ^  ;  63.37 

Sq.  452,  Lots  H,  K,  paving  I  St. 

(paid  April  10,  1929)  58.10 

S(i.  623  Lot  18,  ])aving  alley 

(paid  ^larch  12,  1931)  15.29 

8(1.  398,  Lot  31,  i)aving  allev 

(])aid  March  12,  1931)  ’  109.97 


Total  $1,846.56 

(Report,  pp.  25-26;  A(*count,  p.  7). 

For  grounds  of  said  exception,  plaintiff  says: 

Said  items  were  paid  by  plaintiff  for  special  assessments 
levied  against  si)ecific  parcels  of  real  estate  comprising  said 
trust  estate.  (Transcri])t  of  Testimony,  pp.  11-12,  and  vouch¬ 
ors).  Said  a’ssessments  were  for  public,  constructive  and 
compulsory  improvements  of  permanent  benefit  to  the  prop¬ 
erties  against  which  they  were  imposed,  and  were  assessed 
with  reference  to  the  s])ecial  benefit,  in  enhancement  of 
value,  derived  by  sucli  parcels  from  the  improvements; 
they  were  not  of  the  nature  of  ordinary  or  general  taxes 
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209  assessed  annuallv  or  resrularlv  aJ2:ainst  real  estate, 
but  were  extraordinary  assessments,  as  distinguished 

from  such  taxes,  and  are  properly  chargeable  to  the  corpus 
of  said  trust  estate.  Said  sum  of  $1,846.56  should  have 
been  allowed  as  a  credit  to  plaintiff. 

3:  Plaintiff  excepts  to  the  disallowance  by  the  Auditor  of 
the  following  expenditures  for  which  she  claimed  credit,  as 
corpus  expenditures,  in  her  said  account: 

Sargent  Road 

Charles  Ockershausen,  new  tin  roof  on 
dwelling  $317.18 

(Report,  p.  27;  Account,  p.  10).  Said  work  was 
done  in  November,  1929;  see  Transeri])t  of  Testi- 
monv  p]).  17-18,  and  voucher. 

1402  R  Street,  X.  W. 

Charles  Ockershausen,  taking  off  old  tin  and 
slag  roofs,  re])lacing  roof  with  re-dip])ed  tin, 
l)ainted  to])  and  under  side  197.00 

(Report,  }).  27:  Account,  ]).  10.)  Said  work  was 
done  in  January,  1931;  see  Transcript  of  Testi¬ 
mony  p.  18,  and  voucher. 

361  Pennsylvania  Avenue,  X. 

Charles  Ockershausen,  new  tin  roof  and 
gutters  187.50 

(Report,  p.  27:  Account,  ]).  10.)  Said  work  was 
(lone  in  July,  1922;  see  Transcri])t  of  Testimony, 

]).  18,  and  voucher. 

900  (930) -932-934-936  Fourth  St.,  X.  W. 

Clias.  Ockershausen,  900  4th  St.,  X.  W.,  tin¬ 
ning  show-window,  new  valley,  gutters,  etc.  60.00 

Rose  Bi'others  Company,  four-ply  slag 

210  roofing  on  main  roofs  of  stores  930-932-934 

Fourth  St.,  X.  W.  161.00 

Four-])ly  slag  roofing  and  necessary  metal 
work  on  936  Fourth  St.  X.  W.  48.00 

(Report,  ]x  29:  Account  p.  12).  Said  work,  total¬ 
ling  .$269.00,  was  done  in  January,  1928;  see  Tran¬ 
script  of  Testimony,  jip.  23,  59,  and  vouchers. 

.35  II  Street,  X.  W. 

Chas.  Ockershausen,  new  tin  roof 


137.70 
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(Report,  p.  30;  Account,  p.  13).  Said  work  was 
done  in  May,  1927 ;  see  Transcript  of  Testimony, 
pp.  24,  59,  and  voucher. 

913  I  Street,  N.  W. 

*  * 

Chas.  Ockershausen,  re-roofing  back  building  214.40 
(Report  p.  30;  Account  p.  14)  Said  work  was  done 
in  June,  1927 ;  see  Transcript  of  Testimony  p.  25 
and  voucher. 

918  M.  Street,  N.  W. 

* 

Rose  Brothers  Co.,  new  roof  i  600.00 

(Report,  p.  31;  Account,  p.  15).  Said  work  was 
done  in  October,  1922;  see  Transcript  of  Testi¬ 
mony  p.  25,  and  voucher.  ! 

1409  Ninth  St.,  X.  \V.,  (Raphael  Theater) 

Rose  Brothers,  cleaning  slag  dirt  from  roof, 
repairing  roof  with  felt,  resurfacing  with 
asphalt,  install  flashings,  galvanized  iron  cov-  ; 
e rings  north  and  south  sides,  rear  gutter  and  ^ 

211  si)out,  repair  and  coat  meta’l  front  valley,  , 

front  roofs  and  top  covering  i  404.00 

(Report  ]).  33;  Account }).  17).  Said  work  was  done 
in  June,  1929;  see  Transcri])t  of  Testimony,  p.  28, 
and  voucher. 

3122  nth  St,  N.  W. 

Chas.  Ockershausen,  new  tin  roof  114.80 

(Report  p.  34;  Account  p.  18).  Work  was  done 
June  1928;  see  Tran.scri])t  of  Testimony  p.  30,  and 
voucher. 

3118  nth  St  N.  W. 

Chas.  Ockershausen,  new  tin  roof  112.95 

(Report,  p.  36;  Account  p.  19).  Work  done  July, 

1932;  see  Transcri})t  of  Testimony,  p.  60,  and 
voucher. 

614  Massachusetts  Ave.  N.  W. 

Chas.  Ockershausen,  tinning  roof  stable  ■  69.00 

(Report,  p.  37;  Account,  p.  22);  work  done  May, 

1922;  see  Transcript  of  Testimony  p.  37,  and 
voucher. 


Total 


$2,623.53 
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For  grounds  of  said  exception,  plaintiff  contends  that  the 
addition  of  said  new  roofs  to  said  buildings  belonging  to  the 
corpus  of  said  trust  estate  constituted  structural  improve¬ 
ments,  unusual  and  extraordinary  in  character,  enhancing 
the  value  of  said  properties,  and  ])roperly  chargeable  to 
the  corpus  of  said  trust  estate;  and  said  sum  of  $2,623.53 
should  have  been  allowed  as  a  credit  to  plaintiff  in  said 
account. 

212  4:  Plaintiff  excepts  to  the  disallowance  by  the 

Auditor  of  the  following  expenditures  for  which  she 
claimed  credit,  as  corpus  expenditures,  in  her  said  account: 


811  O  Street,  N.  \V. 

♦  #  * 

John  G.  Lindsay,  stripping  and  re-slating 
house  $276.55 

Walter  ]\Ioten,  ])utting  in  cement  floor,  repair¬ 
ing  back  wall  of  building  57.50 

G.  W.  Vounger,  painting  front  and  back  of 
house,  painting  front  stei)s  and  i)apering  and 
j)ainting  vestibule  120.00 

J.  W.  Johnston,  cari)enter  work  and  glazing  114.75 

J.  W.  Johnston,  repairing  and  hanging  doors  24.50 

J.  W.  Johnston,  locks,  lumber  and  glass  22.25 

C.  A.  Brooke,  ])lumbing  work,  new  pipes, 
re-set  toilet  24.50 


Total 


$640.05 


(Report,  ])]).  28-29:  Account,  }).  12).  Said  expenditures, 
totalling  $640.05,  were  made  dui‘ing  the  period  January  to 
July,  1927,  for  work  done  by  the  several  contractors  named, 
in  the  reconstruction  of  said  building  necessitated  bv  its 
being  condemned  by  the  Building  Inspector  of  the  District 
of  Goliimbia;  one  item  of  said  reconstruction  was  allowed 
by  the  Auditor,  as  a  cor])ns  ex])enditure,  as  follows: 

“  H.  H.  Ward,  taking  down  bulging  front  of 
building,  rebuilding  front,  press  brick,  plast- 
(‘ring  inside  $1,000.00” 

S(‘e  Ti-anseri))!  of  Testimony,  pp.  21-23,  and  vouchers. 


For  grounds  of  said  exception,  plaintiff  says : 

The  above-listed  items,  totalling  $640.05,  were  occasioned 
by,  and  were  a  component  paVt  of,  the  work  on  the  house 
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following  its  said  condemnation  because  of  defective 
213  structural  conditions ;  and  those  items,  as  well  as  the 
rebuilding  of  the  front  wall,  were  made  by  the  com¬ 
pulsion  of  the  District’s  condemnation,  and  were  charge¬ 
able  to  corpus.  Said  amount  of  $640.05  should  have  been 
allowed  as  a  credit  to  plaintiff  in  said  account. 

5:  Plaintiff  excepts  to  the  disallowance  by  the  Auditor 
of  the  following  expenditures  for  which  she  claimed  credit, 
as  corpus  expenditures,  in  her  said  account : 


(a)  1339  Ninth  St.,  N.  W. 
*  #  * 


Skat  Hansen,  renovating  building;  repair  and 
paint  roof ;  paint  outside  of  building  2  coats ;  : 
take  garage  doors  down,  replace  with  new  wall  , 
with  windows ;  i)ut  up  new  wall  between  garage 
and  store;  put  new  wood  floor  in  store;  new  I 
cement  floor  in  back  of  store;  paint  entire 
store;  take  down  old  toilet,  build  one  with  new 
toilet  and  sink;  i)ut  office  with  glass  half  way 
up;  new  garage  doors  with  sliding  rail;  coal 
chute  in  wall;  cement  parking  place  outside; 
fix  electric  lights;  new  hot-water  heating  • 
plant  $1,180.00 

(Report  pp.  26-27;  Account  p.  9).  The  renovation 
of  said  building  was  done  in  March,  1935,  and  com¬ 
prised  structui*al  work  with  installation  of  new 
equii)ment  and  fixtures,  and  complete  rehabilitation 
of  rental  property  (Transcrij)!  of  Testimony,  p. 

16,  and  voucher). 

(b)  227  K.  Street,  N.  W. 

Skat  Hansen,  taking  up  old  floor,  putting  do\vn 
new  floor  on  fii'st  floor,  new  baseboard ;  build 
214  rear  wall  where  it  had  fallen  out,  on  1st 
floor,  reset  door  and  window  frames;  build 
up  chimney;  scrape  all  rooms,  plaster;  paper 
and  paint  entire  house;  paint  and  repair  roof; 
paint  outside  of  building  2  coats;  stain  and 
varnish  flooi-s;  new  siove,  new  plumbing,  in 
kitchen;  new  toilet,  35  window  panes  $700.(X) 

(Report,  p.  27;  Account,  p.  10).  Said  work  of  reno¬ 
vation  of  said  building  was  done  in  March,  1935, 
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and  comprised  structural  work,  brick  and  frame, 
and  general  rehabilitation.  (Transcript  of  Testi¬ 
mony,  pp.  16-17,  and  voucher). 

(c)  913  I  Street,  N.  W. 

G.  W.  Younger,  paper  and  paint  front  and 
rear  apartments  3rd  floor,  rear  apartment  ‘2nd 
floor,  front  and  rear  apartments  1st  floor; 
paper  entire  main  hall;  paint  woodwork  front, 
varnish  vestibule;  paint  entire  woodwork 
main  hall,  i)aint  and  pa])er  2  extra  rooms  and 


plastering  522.00 

Weatherproof  Cleaning  (Jo.,  cleaning  front  of 
building  80.00 

Walter  Moten,  repairing  brick  wall  at  rear  of 
building  47.50 

House  &  Herrmann,  Linoleum  on  floors  502.44 

J.  W.  Jolinston,  glazing,  general  carpenter 
work  and  material  164.00 


Total  $1,315.94 


215  (Report,  p,  30;  Account,  p.  14).  Said  work 
was  done  in  October  and  November,  1926,  in 
modernizing  an  apartment  house  which  was  an 
old  building  when  ])nrcliased  by  decedent  and  re¬ 
modeled  by  him  into  an  ai)artment,  prior  to  1914. 
(Transcript  of  Testimony,  })p.  24-25,  and 

vouchers). 

(d)  913  T  Street,  N.  W. 

*  #  * 

Skat  Hansen,  cementing  side  of  building, 

])ainting  back,  side  and  front  of  building,  fol¬ 
lowing  removal  of  adjoining  building  $220.00 

(Report,  ]).  31;  Account  p.  14).  Work  was  done  in 
Se])teniber,  1935,  when  the  building  adjoining  said 
apartmenl  was  remov’ed  (Transcrii^t  of  Testimony, 

]).  ‘25 ;  voucher). 

(e)  3120  11th  Street,  N.  W. 

Remodeling  store : 

F.  J.  Simonds,  repair  show  window,  new  oak 
floor;  repair  fi'ont  door,  new  sill;  remove 
cement  floor,  i-elay  wood  floor  and  sleepers, 
baseboard;  remove  galvanized  iron  ceiling,  re- 
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place  plaster-board ;  brick  up  door,  put  in  win¬ 
dow-frame,  sash  and  blinds;  make  door  open¬ 
ing  on  inside  of  store,  new  plumbing;  remove 
surface  pii)es ;  new  wash  basin ;  rewire  electric 
lights,  new  outlet;  8  skylight  glass;  paint  in¬ 
terior  and  exterior;  yard  toilet,  new  tin  roof, 
plaster  and  white  coat  partition;  7  new  roof  ; 
rafters,  2  new  ceiling  rafters;  1  new  skylight 
on  rear  :  784.45 

(Report,  p.  35;  Account,  pp.  18-19).  Work  done  i 
March,  1931,  comprised  new  structural  work, 
structural  changes,  and  work,  incident 
216  thereto,  to  make  the  store  tenantable. 

(Transcript  of  Testimony,  pp.  31-32,  and 
voucher). 

(f)  610  Massachusetts  Avenue,  N.  W. 

*  * 

F.  J.  Sinioiids,  remodeling  building;  new  , 
floors  and  sleepers;  hall,  bath  and  2  kitchens; 
repair  dining-room  floor  and  slee2)ers;  front 
basement  2  sills,  other  doors  carpet  sills;  re¬ 
hang  doors;  cement  kitchen  hearth;  reset 


mantel;  repair  rear  porch  frame  $139.22 

Skat  Hansen,  j)ainting,  pai)ering  75.00 

New  gutter  (paid  by  rental  agent)  9.00 

Rebuilding  rear  wall  of  building  do.  50.00 

Plastering  third  floor  do  24.25 

Painting  front  of  building  do.  30.00 

Plastering  kitchen  side  wall,  where  rear  wall 
was  rebuilt  (paid  by  rental  agent)  2.00 

Varnishing  all  floors  do.  1 18.00 

Total  347.47 


(Report,  p.  37 ;  Account  p.  21).  May  15 — June  1, 1934,  struc¬ 
tural  work  and  remodeling,  totalling  $347.47,  to  put  build¬ 
ing  in  condition  to  secure  a  tenant.  Transcript  of  Testi¬ 
mony  ijp.  36-37,  and  vouchers). 

'  For  grounds  of  said  exception,  sub-paragra2)hs  (a),  (b), 
(c),  (d),  (e)  and  (f),  iflaintiff  contends  that  the  itenis  of 
work  for  which  said  expenditures,  totalling  $4,547.86,  were 
made,  were  not  ordinary  re2)lacements  or  in  the  nature  of 
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ordinary  and  usual  repairs  of  rental  property  customarily 
borne  by  income,  but  were  permanent  improvements  to  and 
betterments  of  the  resjiective  i)ro])erties,  extraordinary,  un¬ 
usual  and  of  a  structural  nature,  and  necessary  to  be  made 
by  the  trustee  to  keep  the  trust  propeily  income-produciiii;’ 
and  to  preserve  said  property  for  the  subsec {uent 

217  j)arties  in  interest;  said  im])rovements  constitute  an 
enhaneenient  of  the  value  of  said  trust  estate,  and 

the  [)ayment  therefor  from  cor})us  converts  a  portion  of 
corpus  to  create  in  another  form  i)roperty  which  equally 
constitutes  a  ])ortion  of  the  estate.  Said  expenditures, 
totalling  $4,587.86,  should  have  been  charged  to  corpus, 
and  allowed  as  credits  to  i)laintifr  in  lier  said  account. 

6:  Plaintiff  excej)ts  to  the  following  finding  of  the  Audi¬ 
tor  : 

^‘Balance  of  the  cor])us  of  the  trust  estate  cre¬ 
ated  by  the  will  of  said  Louis  Kolipinski,  de¬ 
ceased,  due  from  plaintiff,  Klla  M.  Ocker- 
shausen,  5,174.47^’ 

(Report,  p.  52). 

As  grounds  of  said  exception,  plaintiff  says: 

(a)  The  Auditor  erred  in  finding  that  certain  items  for 
which  plaintiff  claimed  credit,  in  her  account  of  the  corpus 
of  the  trust  estate  created  by  the  will  of  Louis  Kolipinski, 
deceased,  more  particularly  hereinl)efore  set  out,  in  Exce})- 
tions  Nos.  1  to  5,  inclusive,  were  income  exi)enditures  and 
chargeable 'to  the  income  of  said  trust  estate,  whereas  in 
fact  and  in  law  said  items,  and  each  tliereof,  were  cor])us  ex¬ 
penditures  and  chargeable  to  the  corpus  of  said  trust  estate. 

(b)  The  Auditor  erred  in  finding  that  a  balance  of  corpus 
of  said  trust  estate  is  due  from  plaintiff,  in  the  sum  of 

$5,174.47,  or  in  any  other  sum. 

218  7 :  Plaintiff  further  excepts  to  the  report  of  the 
Auditor,  in  that  the  Auditor  failed  therein  to  find 

that  plaintiff,  having  accounted  for  the  total  of  the  trust 
estate  created  by  the  will  of  Louis  Kolipinski,  deceased,  in¬ 
cluding  the  fund  of  not  to  exceed  $20,1)00.00  from  the  per¬ 
sonal  estate  of  said  decedent,  referred  to  in  the  sixth  item 
of  said  will,  and  found  by  the  Court  herein  to  be  a  part  of 
the  trust  estate  created  by  said  will,  is  entitled  to  the  unex¬ 
pended  balance  of,  to  wit,  $19,150.00  of  said  $20,000.00  fund 
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remaining  at  the  termination  of  her  trusteeship  of  said  trust 
estate  (Report,  p.  25;  Account,  p.  6;  Transcript  of  Testi¬ 
mony,  pp.  7-11). 

As  ground  for  said  exception,  plaintiff  says  that  said 
fund,  decreed  herein  to  be  a  part  of  the  trust  estate  created 
by  said  will,  was  given  and  bequeathed  by  decedent,  in  said 
sixth  item  of  his  will,  to  plaintiff,  named  therein  by  him  as 
‘‘my  wife  Ella  M.’’,  upon  the  following  trust: 

“To  hold  as  a  fund,  with  which  to  settle  and  satisfy  any 
and  all  claims,  demands,  suits  or  damages  that  may  arise 
against  my  said  wife  as  trustee  in  the  management  and  pro¬ 
tection  of  mv  said  real  estate;” 

that  when  plaintiff  ceased  to  be  trustee  in  the  management 
and  protection  of  the  real  estate  of  said  decedent,  the  pur¬ 
poses  for  which  said  trust  was  created  were  at  an  end,  and 
said  fund  did  not  thereafter  remain  a  part  of  said  trust 
estate,  and  is  not  now  a  part  of  said  trust  estate,  or  required 
as  sucli  to  be  turned  over  to  the  substituted  trustees;  that 
plaintiff,  having  duly  accounted  under  order  of  the  court  for 
the  corpus  of  the  trust  estate  created  by  the  will,  is  entitled 
to  take  as  and  for  her  own  the  unexpended  balance  of  said 
fund  referred  to  in  said  sixth  item  of  said  will. 

219  8:  Plaintiff  excepts  to  the  failure  of  the  Auditor  to 

find  that  the  following  amounts  are  due  to  jdaintiff 
f i-om  the  corpus  of  said  trust  estate : 

(a)  1.  The  sum  of,  to  wit, 
as  hereinbefore  set  out  in  excei)tions 
Nos.  1  to  6,  inclusive ; 

II.  OR,  under  the  alternative  referred  to 
in  Exception  No.  1,  the  sum  of,  to  wit, 
profits  included  in  said  proceeds  of  sale 
of  corpus  property,  AND 
the  sum  of,  to  wit, 

as  hereinbefore  set  out  in  Exceptions  Nos. 

2  to  6,  inclusive. 

(b)  The  sum  of,  to  wit, 
unexpended  balance  of  the  fund  of  not  to 
exceed  $20,000.00  set  out  in  Exception 
No.  7  hereof. 

JOHN  E.  LASKEY 
Attorney  for  Plaintiff 


$8,542.56 

40,312.08 

4,483.53 

19,150.00 

I  • 
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220  Service  of  copy  of  the  forei>:oing  ‘‘Plaintiff’s  Ex¬ 
ceptions  to  Report  of  Auditor”  acknowledged  this 
28th  dav  of  Mav,  1937. 

M.  M.  DOYLE 

Altorncij  for  EmiVie  Kolipinski 
Bury,  Trustee 

G.  B.  (^KAIGIIILL  BY  R.  A.  BOGLEY 
Attorneys  for  Henrietta  Kolipinski 
Evans ^  Trustee, 


Guardian  ad  litem  for  Buey  and 
Evans  Infants 

AUSTIN  F.  CANFIELD  per  CK 
Guardian  ad  litem  for  Smith 
Infants 

DAVID  F.  SMITH 
Guardian  ad  litem 

221  Exceptions  of  Buey  and  Evans  Children  by  Their 
Guardian  Ad  Litem  to  Auditor's  Report 

Filed  Mav  28  1937 


Conies  now,  Austin  F.  Canfield,  guardian  ad  litem  for 
the  Buey  and  Evans  children,  infant  respondents  herein, 
who  notes  and  files  the  following  exceiitions  to  the  Report  of 
the  auditor  filed  herein  the  19th  day  of  May,  1937. 

This  guardian  ad  litem,  no  doubt  through  an  oversight, 
was  not  given  any  cojiy  of  the  auditor’s  report  as  filed  here¬ 
in.  He  is  therefore  confined  for  reference  to  the  various  ex- 
ce])tions  filed  by  the  ])arties  hei*ein,  and  states  that  he  joins 
with  the  trustees,  Buey  and  Evans,  in  the  exceptions  noted 
by  them  as  stated  and  enumerated  in  their  exceptions  duly 
filed  and  makes  reference  thereto  as  though  fullv  set  out 
herein  by  him.  Said  exce])tions  seem  to  cover  the  exceptions 
raised  bv  the  guardian  ad  litem  for  the  Smith  children  in 
exceptions  3,  4,  5,  6,  7,  8  and  9.  For  that  reason  he  joins 
with  the  guardian  ad  litem  Smith  in  his  said  exceptions 
above  enumerated. 

WHEREFORE,  this  exce])tant  objects  and  excepts  to 
the  report  and  account  of  the  auditor  filed  herein  the  19th 
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day  of  May,  1937,  in  the  particulars  stated,  and  prays  the 
Court  to  act  thereon  and  grant  such  relief  as  the 
222  premises  may  require. 

CHARLES  ANDREW  BUCY, 
DONALD  L.  BUCY 
KAREN  MARIE  BUCY  arid 
BROCKENBROUGH  EVANS,  JR., 

By :  AUSTIN  F.  CANFIELD 

their  guardian  ad  litem 

District  of  Columbia,  ss: 


Austin  F.  Canfield  being  first  duly  sworn,  on  oath,  deposes 
and  says  that  he  is  the  guardian  ad  litem  of  the  above  named 
infants.  That  lie  has  read  over  the  foregoing  Exceptions  by 
him  subscribed  and  knows  the  contents  thereof,  that  the  mat¬ 
ters  and  things  tlierein  stated  of  his  own  knowledge  are  true 
and  those  stated  upon  information  and  belief  he  verily  be¬ 
lieves  to  be  true. 

AUSTIN  F.  CANFIELD 


Subscribed  and  sworn  to  before  me  this  28  day  of  May,  A. 
D.,  1937. 

CHARLES  C.  STEWART 
Clerk. 

By  R.  PAGE  BELEW 


223 

JUNE  23, 1937 


Memoranda 


Hearing  begun  on  Exceptions  to  Auditor’s  Report  and 
continued  to  June  24,  1937. 


JUNE  24,  1937 

Hearing  resumed ;  concluded.  Finding  for  both  plaintiff 
and  defendants  in  part. 


224  Petition  to  Remove  and  Substitute  Counsel. 

Filed  Julv  1  1937 

To  the  Honorable,  the  Chief  Justice  or  Associate  Justice 
of  the  District  Court  of  the  United  States  for  the  District  of 
Columbia,  holding  a  Court  of  Equity: — 

Eleanore  Kolipinski  Smith,  one  of  the  defendants  in  the 
above-entitled  cause,  respectfully  shows  to  the  Court: 
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1.  That  she  has  dismissed  David  F.  Smith,  Esq.,  as  her 
attorney  in  respect  of  the  proceedings  in  the  above-entitled 
cause,  and  has  i*evoked  and  annulled  his  authority  to  further 
a})pear  for  and  represent  her  as  her  attorney  of  record 
herein. 

2.  Tliat  slie  has  retained  and  ai)i)ointed  as  her  attorney,  to 
appear  for  and  re])resent  her  as  her  attorney  of  record  in 
the  above-entitled  cause,  Leonard  J.  Ganse,  Esq.,  815 
Fifteenth  Street,  Xorthwest,  Washington,  D.  C.,  a  member 
of  the  Bar  of  this  Court. 

WHEREFORE,  she  prays: 

1.  That  this  Court  enter  its  order  revokimr  and  annulling 
the  authority  of  said  David  F.  Smith,  Escp,  to  further  ap- 
{)ear  for  or  represent  this  defendant  in  this  cause,  and  sub¬ 
stituting  the  said  Leonard  J.  Ganse,  Esq.,  as  attorney  of  rec¬ 
ord  for  tliis  defendant  herein. 

225  2.  And  for  such  other  and  further  relief  as  mav  be 

re({uisite  and  which  to  the  Court  may  seem  meet  and 
nro])er. 

ELEANOR  KOLIPINSKI  SMITH 
One  of  the  Defendants  herein. 

District  or  Columbia,  .sn: 

Eleanore  Koli])inski  Smith  being  first  duly  sworn  accord- 
i:ig  to  l.-’w  fMi  oath  (U‘])os(‘<  ami  says  that  she  has  i-ead 
tlu'  foregoing  petition  by  her  subscribed  and  knows  the  con- 
t(‘uts  thereof;  that  the  statements  made  therein  are  true  to 
th(‘  best  of  her  knowledge,  information  and  belief. 

ELEANOR  KOLIPINSKI  SMITH 


Subscribed  and  sworn  to  before  me  this  30  day  of  June, 
1937. 

J.  EZRA  TROTH 

(Notarial  Seal)  Notary  Public,  D,  C, 

Commission  expires  Dec.  14,  1941. 

JOHN  E.  LASKEY 
June  30,  1937 

Service  acknowledged 
June  30/37 

AUSTIN  F  CANFIELD 


THOMAS  F.  BURKE 
6/30/37 
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To  Messrs. 

DAVID  F.  SMITH,  ESQ., 

JOHN  E.  LASKEY,  ESQ., 

AUSTIN  F.  CANFIELD,  ESQ., 

G.  BOlVDOIN  CRAIGHILL,  ESQ., 

THOMAS  F.  BURKE,  ESQ., 

226  Michael  Doyle,  Es(i., 

Denrike  Buikling*, 

AVa8hiiio:ton,  D.  C. 

Please  take  notice  that  the  foi*eg‘oiii<»’  petition  removing 
and  substituting  counsel  foi*  Eleanore  Kolipinski  Smith,  one 
of  the  defendants  in  the  above-entitled  cause  will  be  pre¬ 
sented  to  the  presiding  Justice  of  the  Motions  Court  of  the 
District  Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia  on  Friday,  July  2,  1937,  at  10  o’clock,  A.  M.  or  as 
soon  thereafter  as  counsel  mav  be  heard. 

LEONARD  J.  GANSE 
Attorney  for  Eleanore  Kolipinski  Smith 

June  30/1937 
M.  M.  DOYLE. 

District  of  Columbia,  ss: 

Service  of  the  foregoing  petition  to  remove  and  substitute 
counsel  was  made  upon  David  F.  Smith,  Esq.,  at  his  office, 
908  Union  Trust  Building,  Washington,  D.  C.,  by  handing 
the  original  thereof  to  said  David  F.  Smith  for  acceptance 
of  service,  and,  upon  his  refusal,  by  leaving  copy  thereof 
with  said  David  F.  Smith,  on  June  30,  1937. 

LEONARD  J.  GANSE 


Subscribed  and  sworn  to  before  me  this  1"  dav  of  July, 
1937. 


CHARLES  E  STEWART,  Clerk 
By  HARRY  M.  HULL,  Ass%  Clerk 


227  Order  Continuing  Hearing  on  Petition  to  Remove 

and  Substitute  Counsel, 

Filed  July  2,  1937 

It  appearing  to  the  Court  that  counsel  of  record  for  the 
parties  hereto  arc  not  able  lo  attend  the  hearing  on  the  peti- 


124 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


tioii  to  remove  and  substitute  counsel  tiled  herein  on  the  first 
day  of  July,  1937,  and  the  answer  of  David  F.  Smith,  respon¬ 
dent  thereto,  it  is  by  the  Court  this  second  day  of  July,  1937, 
ordered  that  hearing  on  said  ])etition  and  answer  be  con¬ 
tinued  to  the  26th  day  of  July,  1937. 

jamp:s  m  proctor 

Justice 

228  The  Answer  of  David  F.  Smithy  Respondent y  to  the 
Petition  to  Remove  and  Substitute  Counsel. 


Filed  July  6  1937 


The  answer  of  David  F.  Smith,  a  member  of  the  bar  since 
October  18,  1924  of  this  Honorable  Court  to  the  petition  of 
Fleanore  Kolipinski  Smith,  defendant,  for  leave  to  remove 
tliis  ivspondent  as  her  ('ounsel  in  the  a])ove  cause,  respect¬ 
fully  represents  to  this  Honorable  Court  as  follows : — 

1-2.  He  denies  the  allegations  contained  in  paragraphs 
one  (1)  and  two  (2)  of  the  petition.  P^or  further  answer  to 
the  petition  he  says  that  said  defendant  originally  retained 
him  to  re]n-esent  and  protect  her  interests  in  the  above  cause 
in  Se])tem])er  193”)  and  that  about  October  2,  1935,  pursuant 
to  instruction  from  said  defendant,  he  prepared  for  said 
defendant  an  answer  and  cross-bill  which  the  defendant 
signed,  swore  to  and  filed  with  the  Clerk  of  this  Court. 
About  October  25,  1935,  said  defendant,  yielding  to  pres¬ 
sure,  threats  and  coercion  of  the  jilaintiff  (her  mother)  to 
disinherit  said  defendant  and  otherwise  ])unish  her  for  hav¬ 
ing  filed  said  answer  and  cross-bill,  returned  to  live  with 
the  plaintitf.  Shortly  thereafter,  about  October  25,  1935, 
the  plaintiff  employed  and  ])aid  one  Daniel  T.  O’Brien,  a 
member  of  the  l)ar  of  this  court,  who  was  then  employed  in 
the  United  States  service  as  a  clerk,  to  rei)resent  said  defen¬ 
dant  and  on  or  about  said  date,  whollv  without  anv  notice 


to  this  ]*es])ondent  as  the  attorney  of  record  for  said  defen¬ 
dant,  a])i)eared  in  this  court  and  dismissed  said  answer  and 
cross-bill  and  thereafter  filed  a  second  original  answer 
which  asserted  no  adversary  claims  whatever  against  the 
plaintitf.  The  plaintifUs  counsel,  John  E.  Laskey, 
229  consented  to  the  action  in  dismissing  said  answer 
and  cross-bill  likewise  without  notice  to  this  respon¬ 
dent.  About  the  same  time  the  said  defendant  filed  an 
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order  with  the  clerk  discharging  this  respondent  as  her 
counsel.  The  record  shows  a  motion  in  the  name  of  the 
infant  Smith  defendants  which  challenged  the  priority 
of  the  aforesaid  action,  an  affidavit  of  this  respondent  and 
the  action  of  the  Court  in  striking  from  the  record  and  ex¬ 
punging  certain  affidavits  then  filed  by  plaintiff  and  said 
defendant  in  opposition  to  said  motion.  After  the  action 
of  the  court  in  allowing  said  second  answer  to  stand  in  the 
circumstances,  this  respondent  withdrew  as  counsel  for 
said  defendant  and  thereafter  took  no  part  in  the  prelimi¬ 
nary  proceeding  or  in  the  trial  of  the  principal  case  on 
behalf  of  said  defendant.  In  April  1936  the  case  was  tried 
before  Mr.  Justice  Bailev  who  took  the  case  under  advise- 

ment.  Thereafter  in  Mav  1936  Justice  Bailev  handed  down 

^  * 

an  opinion  in  which  he  held  in  a  purjiorted  construction  of 
the  will  of  Louis  Kolipinski,  (defendant’s  father),  that  all 
the  net  income  of  the  trust  estate  was  the  property  of  the 
plaintiff  during  her  life  and  that  said  defendant  and  other 
children  of  said  testator  had  no  estate  in  said  inconie  dur¬ 
ing  the  life  of  i)laintiff.  The  defendant  was  greatly  dis¬ 
turbed  by  said  opinion  and  thereupon  discharged  said 
Daniel  T.  O’Brien  as  her  counsel  in  the  above  cause.  In 
June  1936  the  said  defendant  constantly  and  persistently 
im])lored  this  respondent  to  again  act  as  her  counsel  in  this 
cause,  which  he  did  reluctantly  after  explaining  to  her 
clearly  and  foi-cefully  that  the  previous  actions  of  said  de¬ 
fendant  has  caused  this  respondent  considerable  embar¬ 
rassment  and  that  he  would  not  act  again  as  her  counsel  un¬ 
less  his  permanence  as  her  counsel  was  secured  by  a  lien 
u})on  her  cause  of  action  and  right  in  the  income  of  the 
estate  of  said  testator.  In  June  1936  said  defendant  freely 
and  voluntarily  signed  an  order  directing  the  clerk 
230  of  this  court  to  re-enter  the  appearance  of  this  re¬ 
spondent  as  her  attorney.  At  the  time  of  said  reem- 
])loyment  and  the  filing  of  said  order  for  appearance, '  the 
said  defendant  employed  this  respondent  to  represent  her 
in  all  subse(|uent  proceedings  in  the  above  cause  and  direc¬ 
ted  this  respondent  to  take  an  appeal  to  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia  from  the  decree  to  be 
entered  upon  the  said  opinion  of  Justice  Bailey  which  held 
that  said  defendant  had  no  interest  in  the  income  of  the 
trust  estate  during  the  life  of  the  plaintiff  and  at  the  time 
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of  said  reemployment  it  was  expressly  understood  and 
agreed  between  said  defendant  and  this  respondent  that 
this  res})ondent  was  given  and  acquired  an  attorneys  lien 
upon  the  cause  of  action  and  right  of  said  defendant  in  said 
income  and  it  was  then  agreed  that  the  compensation  of  this 
respondent  for  services  rendered  and  to  be  rendered  in 
this  court  and  in  the  Court  of  Appeals  would  be  fifteen  per 
centum  (159^  )  of  all  sums  that  would  accrue  to  said  defen¬ 
dant  out  of  the  income  of  said  trust  estate  wdthin  two  (2) 
vears  next  after  a  reversal  of  said  holding  that  said  defen- 


dant  had  no  interest  in  said  income  during  the  life  of  the 
plaintiff,  and  it  was  then  and  there  further  agreed  that  said 
contingent  compensation  would  be  a  lien  upon  her  said  cause 


of  action  and  right  in  said  income  and  that  said  compensa¬ 


tion  would  be  payable  out  of  the  fund  itself  accrued  and  to 


accrue  to 


lid  defendant  as  aforesaid  as  the  result  of  a 


reversal  of  said  holding  of  the  court.  And  it  was  further 
agreed  at  the  time  that  in  event  said  holding  was  sustained 
on  a])peal  no  compensation  would  be  paid  to  this  respon¬ 
dent.  Thereafter  the  court  entered  its  decree  of  June  22, 
1936  which  decreed  that  said  defendant  had  no  estate  in 


said  income  during  the  life  of  ])laintiff.  From  that  decree, 
pursuant  to  instruction  of  said  defendant,  this  res])ondent 
took  exceptions  and  noted  an  appeal  to  the  Court  of  Ap¬ 
peals.  The  decree  not  being  final  for  purposes  of  appeal 
until  the  further  decree  of  the  court  under  the  order 


231  of  reference  to  the  Auditor  the  appeal  has  since  been 
held  in  abeyance.  All  proceedings  in  this  court  have 
been  concluded  and  the  cause  is  conii)lete  here  except  for 
the  formal  entry  of  an  order  upon  the  report  and  account 
of  the  Auditor  filed  j\Iay  19,  1937  and  exceptions  to  said 
re])ort,  all  of  which  matters  have  been  passed  upon  by  the 
court.  The  time  has  about  arrived  when  the  appeal  from 
the  decision  on  the  ownership  of  the  income  can  be  taken  to 
the  Court  of  A])])eals  and  this  respondent  intends  to  carry 
said  ai)])eal  to  the  Court  of  Ap])eals  in  the  name  of  said  de¬ 
fendant  in  ])ursuance  of  his  said  employment  by  said  defen¬ 
dant  and  in  ’  order  to  earn  his  contingent  compensation, 
which  will  be  ])ayable  only  in  event  of  a  reversal  of  the 
decre(‘  as  to  the  income  on  appeal.  Said  defendant  has 
never  paid  this  respondent  any  compensation  for  services 
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rendered  and  she  has  made  no  undertaking  to  do  so  except 
as  above  stated. 

8.  In  September  1936,  in  an  effort  to  manipulate  said 
defendant  and  this  respondent  in  her  own  interest,  the 
])laintiff  in  this  case  supplied  said  defendant  with  substan¬ 
tial  sums  of  money,  as  he  is  informed,  advised  and  believes, 
to  sei)arate  from  this  respondent  and  annoy  this  respondent 
in  the  further  prosecution  of  this  cause  on  behalf  of  said 
defendant  and  her  children,  and  since  said  date  the  said 
defendant  lias  lived  with  the  plaintiff  in  her  home  and  at 
times  in  a  separate  establishment  furnished  and  paid  for 
by  plaintiff.  Since  September  1936  and  at  the  jiresent  time 
said  defendant  has  been  under  the  domination,  undue  in¬ 
fluence,  duress  and  coercion  of  the  plaintiff,  and,  as  he  is 
advised,  informed  and  believes,  the  plaintiff  has  constantly 
thi'eatenned  to  disinherit  and  otherwise  punish  said  defen¬ 
dant  in  event  said  defendant  took  further  adversary  pro¬ 
ceedings  against  plaintiff  in  this  cause  or  on  appeal.  It 
was  not  until  about  June  23,  1937,  when  Mr.  Justice  O’Don- 
oghue  held  the  plaintiff  liable  in  excess  of  $18,000.  On  ac¬ 
count  of  the  coi*])us  of  the  trust  estate  of  said  de- 
232  fendant^s  father,  that  the  plaintiff  initiated  the 
present  petition.  He  is  informed  that  the  aforesaid 
thi'eats  of  plaintiff  have  been  directed  to  other  of  the  child¬ 
ren  of  the  testator.  At  the  iivesent  time  the  said  defen¬ 
dant  is  entirely  dependent  upon  the  plaintiff  for  supjiort 
and  livelihood.  He  is  informed,  believes  and  allegeS;  that 
the  i)etition  now  presented  to  the  court  is  not  the  free  and 
voluntary  act  of  said  defendant  but  that  same  was  procured 
by  ])laintift’  by  the  means  aforesaid.  He  is  advised,  in- 
foianed,  believes  and  alleges  ui)on  information  and  belief, 
that  the  plaintiff  employed  one,  Leonard  J.  Ganse,  a  mem¬ 
ber  of  this  bar,  who  filed  said  petition,  to  rej)resent  said 
defendant  and  that  said  Ganse  has  received  other  enifdoy- 
ment  in  the  past  from  the  plaintiff.  He  alleges  that  for  a 
number  of  years  the  said  Ganse  was  employed  as  an  at- 
tornev  under  John  E.  Laskev  and  in  the  office  of  said  John 
E.  Laskey,  attorney  for  the  plaintiff,  and  that  for  the  last 
several  years  the  said  John  E.  Laskey  and  the  said  Ganse 
have  been  associated  in  the  practice  of  law.  Inasmuch 
as  there  are  no  further  proceedings  necessary  in  this  court, 
he  alleges  that  plaintiff  employed  said  Ganse  for  the  sole 
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and  only  purpose  of  preventing  or  frustrating  any  appeal 
that  this  respondent  might  take  to  carry  out  his  employ¬ 
ment  as  aforesaid  and  for  the  sole  purpose  of  defeating 
the  appeal  and  thereby  the  right  of  the  respondent  to  earn 
his  fees,  protect  the  clear  rights  of  said  defendant  to  the  in¬ 
come  of  said  trust  estate  and  secure  a  correct  construction 
of  said  wilL  Since  his  re-employment  he  has  fully  and 
cautiously  protected  every  right  of  said  defendant,  has 
faithfully  performed  the  service  for  which  he  was  employed 
and  he  is  willing  and  desirous  of  completing  his  service.  He 
denies  that  said  defendant  has  anv  lawfullv  recognized  right 
to  discharge  him  as  her  counsel  in  the  circumstances  above 
set  forth  and  he  prays  that  the  court  will  carefully  inquire 
into  the  above  facts  and  take  testimony,  if  necessary, 
233  and  that  the  fees  and  lien  of  this  respondent  be  estab¬ 
lished  and  protected.  He  is  advised  under  a  decision 
of  the  Court  of  Appeals  he  has  a  lawfully  recognized  right 
in  circumstances  such  as  are  presented  by  the  alleged  peti¬ 
tion,  to  prosecute  said  appeal  in  the  name  of  said  defendant 
and  at  his  own  cost,  this  respondent  being  willing  upon  a 
suggestion  from  the  court  to  pursue  that  course. 

Wherefore,  this  respondent  having  fully  atiswered  said 
])etition,  prays  that  it  may  be  dismissed;  and  for  such  other, 
further  and  general  relief  as  the  nature  of  the  case  mav  re- 
quire  and  to  the  court  seem  just  and  right. 

DAVID  F  SMITH 
Respo7i(Je7it  in  proper  person. 

District  of  Columbia, 

David  F.  Smith,  being  first  sworn  upon  oath  says  that  he 
has  read  the  foregoing  answer  bv  him  subscribed  and  that 
he  knows  the  contents  thereof ;  and  the  statements  con¬ 
tained  therein  are  true  to  the  best  of  his  knowledge,  in¬ 
formation  and  belief. 

DAVID  F  SMITH 


Subscribed  and  sworn  to  before  me  this  6  day  of  July, 
1937. 


CHARLES  E.  STEWART,  Clerk 
By  RALPH  D.  QUINTER,  Jr. 

Assistant  Clerk, 
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234 


Final  Decree 
Filed  July  12, 1937 


This  cause  came  on  for  final  hearing  at  this  Term,  and 
thereupon,  on  consideration  thereof,  it  is,  by  the  Court, 
this  12th  day  of  July,  1937,  ADJUDGED,  ORDERED  and 
DECREED,  in  accordance  \yitIiAhe  i)]nniQn.jQf...Rrul.ey»,J., 
filed  herein  on  June  15,  1936,  and  th.e„ Order  of  saidJBailey, 
J.,  filed  lier.ein.on  June  22,  1936,  as  follows: 

1.  That  the  Plaintiff.  Ella  M.  Ockershausen,  is  entitled  in 
her  own  riylit.  during  her  lif^_tQ.„,thL€L.  net  income-  of  the 
trust  ^sTate  (^aiiul  by  the  will  of  Louis  Kolipinski,  de¬ 
ceased,  and  the  Defendants  Emilie  Kolipinski  Bucy,  Hen¬ 
rietta  Koli])inski  Evans,  Eleanore  Kolipinski  Smith  and 
Louis  Koli])inski  have  no  estate  in  such  income  until  after 
the  death  of  said  E^Tla  ^\l.  Uckershausen. 

\  That  the  Defendants  EmHie  Kolipinski  Bucy  and  Hen¬ 
rietta  Koli})inski  Evans,  Trustees  of  the  Estate  of  Louis 
Kolipinski,  deceased,  be,  and  they  hereby  are,  directed  to 
pay  over  to  Ella  H.  Ockershausen,  in  her  own  right,  all  the 
net  income  of  and  from  said  trust  estate  created  bv  the  will 
of  Louis  Kolipinski. 

3.  That  the  fund  not  to  exceed  Twenty  Thousand  ($20,- 
000.00)  Dollars  from  the  personal  estate  of  said  Louis  Koli- 
])inski,  deceased,  referred  to  in  the  sixth  item  of  said  will, 
is  a  })art  of  said  trust  estate  created  by  said  will. 

4.  That  the  fund  of  Twelve  Thousand  ($12,000.00) 
235  referred  to  in  the  fifth  item  of  said  will  belon«:s  abso- 


lutelv  to  said  Ella  M.  Ockershausen  in  her  own  right. 

AND  IT  IS  P^URTHER  ADJUDGED,  ORDERED  AND 
DECRPIED  as  follows: 

5.  The  exce})tions  of  the  Plaintiff  numbered  one  (l)  to 
eight  (8),  both  inclusive,  to  the  Auditor’s  Report  filed  here¬ 
in  on  May  19,  1937,  are  overruled. 

6.  The  exceptions  to  said  Auditor’s  Report  of  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans,  substi¬ 
tuted  trustees,  numbered  one  (1),  three  (3),  four  (4),  five 
(5)  and  six  (6)  are  hereb}"  siistamed,  with  the  exception  of 
the  specific  items  set  forth  in  i)aragraph  nine  (9)  of  this 
decree;  and  their  exception  numbered  two  (2)  is  overruled. 

7.  The  exceptions  to  said  Auditor’s  Report  of  the  De- 
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fendants,  Eleanore  Kolipinski  Smitli,  Joan  C.  Smith,  Elea- 
nore  M.  Smith  and  Robert  A.  Smith  numbered  three  (3), 
four  (4),  six  (6),  seven (7),  eight  (8)  and  nine  (9),  are  here¬ 
by  sustained,  with  the  exception  of  the  specific  items  set 
forth  in  ])aragraph  nine  (9)  of  this  decree;  and  their  ex¬ 
ceptions  numbered  one  (1),  two  (2),  five  (5),  ten  (10)  and 
eleven  (11)  are  overruled. 

8.  The  exceptions  to  said  Auditor Re])ort  of  the  Bucy 
and  Evans  children,  by  their  guardian  ad  litem,  are  hereby 
overruled  in  the  ])articulars  set  forth  in  jiaragraphs  six 
(6)  and  seven  (7)  of  this  decree,  and  in  all  other  respects 
sustained. 

9.  The  following  items  are  excepted  from  the  operation 
of  the  above  mentioned  sustained  exceptions  and  Plaintiff 
is  allowed  credit  therefor  as  proper  corpus  ex])enditures : 


236  35  H  St.,  N.  W.,  C.  A.  Brooke,  gas  fitting  each 

apartment,  38.75 

35  11  St.,  X.  W.,  Washington  Gas  Light  Co.  service 
pipe,  29.01 

1339  -  9th  St.,  X.  W.,  Frederick  C.  Stelzer,  install¬ 
ing  steam  heating  plant,  250.00 

205  -  43/>  St.,  X.  W.,  new  closet  complete,  new  hand 
basin,  etc.  87.90 

10.  The  motion  of  Eleanore  Koli])inski  Smith,  Joan  C. 

Smith,  Eleanor(‘  'SI.  Smith  and  Robei-t  A.  Smith,  to  remand 

the  report  and  account  of  the  Auditor  filed  ^lay  19,  1937, 
to  said  Auditor  for  special  findings  of  fact  and  conclusions 
of  law  or  in  lieu  thereof  that  the  Court  state  findings  and 
conclusions  bn  the  evidence  in  the  record  with  respect  to 
the  de])reciation  reserve,  is  hereby  overruled. 

11.  The  rei)oi-t  and  account  of  the  Auditor  filed  in  the 
above  cause  Mav  19,  1937,  as  modified  bv  the  decision  of 
the  Court  on  the  above  mentioned  excei)tions  of  the  ])arties, 
is  hereby  a])proved  and  confirmed. 

12.  Upon  consideration  of  said  rei)ort  and  account  of 
the  Auditor  filed  Mav  19,  1937,  as  modified  bv  the  decision 
of  the  Coii’-t  upon  said  exceptions,  the  ('ourt  does  hereby 
find  and  hold  that  Plaintiff,  Ella  M.  Ockershausen,  formerly 
Ella  Koli])inski,  is  indebted  to  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolii)inski  Evans,  substituted  trustees  of 
the  Estate  of  Louis  Kolipinski,  deceased,  in  the  sum  of 
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237  ninetoon  thousand  one  hundred  twenty  dollars  sixty 
cents  ($19,120.60)  on  account  of  the  corpus  of  the 
trust  estate  created  by  the  last  will  of  Louis  Kolipinski,  de¬ 
ceased;  and  it  is  further  adjudged,  ordered  and  decreed 
tliat  said  Funilie  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Fvans,  as  substituted  trustees  of  the  Estate  of  Louis  Koli- 


])inski,  deceased,  or  their  successor  or  successors  as  trus¬ 
tees  of  said  estate,  hace  and  recoyer  of  and  from  said  Ella 
^\.  Ockershausen,  formerly  Ella  Kolipinski,  the  sum  of 
nineteen  thousand  one  hundred  twenty  dollars  sixty  cents 
($19,120.60),  and  that  said  substituted  trustees  haye  execu¬ 
tion  for  said  sum  as  at  law. 

13.  That  Emilie  Kolij)inski  Bucy  and  Henrietta  Koli- 
])inski  Evans,  Ti-ustees,  be,  and  they  hereby  are,  authorized 
and  dii’ected  to  ])ay  from  the  corpus  of  the  trust  estate  cre¬ 
ated  by  the  will  of  Louis  Kolipinski,  deceased,  the  sum  of 
Five  Thousand  ($5,000)  Dollars  to  John  E.  Laskey,  as 
compeiL^ation  for  services  rendered  and  performed  by  him 
ill  connection  with  this  suit,  as  counsel  for  the  Plaintitf, 
Ella  H.  Ockershausen;  the  sum  of  Three  Thousand  ($3,- 
000.00)  Dollars  to  McKenney,  Flannery  and  Craighill, 
Thomas  F.  Burke  and  ^lichael  M.  Doyle,  as  compensation 
for  services  rendered  by  them  as  counsel  for  the  Defen¬ 
dants,  Henrietta  Kolipinski  Evans  and  Emilie  Kolipinski 
Bucy,  individually  and  as  Trustees  under  said  wall,  and  the 
sum  of  Six  Hundred  Fifty  ($650.00)  Dollars  to  the  Auditor 
of  this  Court  in  payment  of  his  fee  for  this  reference,  in¬ 
cluding-  the  exiiense  of  reporting  and  transcribing  the' testi¬ 
mony. 

238  14.  That  said  Emilie  Kolipinski  Bucy  and  Hen¬ 

rietta  Koliiiinski  Evans,  Trustees,  be,  and  they  here¬ 
by  are,  authorized  and  directed  to  pay  from  the  corpus  of 
said  trust  estate  the  sum  of  Two  Thousand  ($2,000.00)  Dol¬ 
lars  to  Austin  F.  Canfield  as  compensation  for  his  services 
as  guardian  cuJ  I  if  cm  for  the  Defendants  Charles  Andrew 
Bucy,  Donald  L.  Bucy,  Karen  ^larie  Bucy,  and  Brpcken- 
brough  Evans,  Jr.,  infants,  and  the  sum  of  Two  Thousand 
($2,000.00)  Dollars  to  David  F.  Smith  as  compensation  for 
his  sei-vices  as  guardian  ad  litem  for  the  Defendants  Joan 
C.  Smith,  Eleanore  M.  Smith  and  Robert  Andrew  Smith, 
infants;  said  allowances  to  be  in  full  payment  for  services 
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as  guardian  ad  litem  in  the  cause,  to  the  date  of  the  Court’s 
action  on  said  Auditor’s  Report. 

DANIEL  AV.  O’DONOGHUE 

Justice. 


The  Defendants,  Emilie  Kolipinski  Bucy  and  Henrietta 
Koli])iiiski  Evans,  individually,  and  as  Trustees  of  the 
hastate  of  Louis  Koli])inski,  deceased,  this  12th  day  of  July, 
1937,  exce])t  to  the  rulings  of  the  Court  contained  in  para¬ 
graphs  nunibered  “1”  and  “2”,  of  the  foregoing  decree: 
(a)  in  holding  and  decreeing  that  the  Plaintiff  is  entitled 
ill  her  own  right  to  all  the  net  income  of  the  trust  during 
her  life;  (b)  in  holding  and  decreeing  that  these  Defen¬ 
dants,  individually,  have  no  interest  or  estate  in  said  in¬ 
come  during  the  life  of  the  Plaintiff;  and  (c)  in  directing 
the  Substituted  Trustees  of  the  estate  to  jiay  all  net  income 
to  Plaintiff*  Ella  M.  Ockershausen,  during  her  life;  and  said 
Defendants  further  except  to  the  action  of  the  (^ourt  con¬ 
tained  in  paragraph  G  of  the  foregoing  decree  overruling 
their  exceiition  No.  2  to  the  Re])Oi*t  of  the  Auditor; 
239  and  said  exce])tions  are  hereby  allowed  and  made  of 
record  herein. 

DANIEL  W.  O’DONOGITUE 

Justice 


And  from  the  foregoing  decree  the  Defendants,  Emilie 
Kolipinski  Bncy  and  Heni-ietta  Koliiiinski  Evans,  individu¬ 
ally  and  as  Timstees  of  the  Estate  of  Louis  Kolipinski,  de¬ 
ceased,  hereby  note  an  appeal,  in  open  Court,  to  the  Ibiited 
States  Court  of  Ap])eals  for  the  District  of  Columbia,  and 
the  Court  hereby  fixes  the  penalty  of  the  undertaking  on 
a])peal  in  the  sum  of  One  Hundred  ($100.00)  Dollars,  or 
in  lien  tliereof,  a  deposit  of  Fifty  ($50.00)  Dollars  in  cash. 

DANIEL  AV.  O'DONOGHUE 

J list  ice. 


240 


Filed  Jul  12  193; 


The  ])laintiff,  in  open  court,  notes  an  appeal  to  the  United 
States  Court  of  Ai)peals  for  the  District  of  Columbia,  from 
so  much  of  the  foregoing  decree  as  holds  that  the  fund  not 
to  exceed  $20,000.00,  fro;n  the  personal  estate  of  decedent. 
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referred  to  in  the  sixth  item  of  said  will,  is  a  part  of  said 
trust  estate  created  bv  said  will,  and  as  fails  to  hold  that 
said  fund  was  for  the  protection  of  plaintiff  only,  as  trus¬ 
tee,  and  u])on  the  termination  of  her  trusteeship  fell  into 
the  residue  of  decedent’s  estate,  devised  and  bequeathed 
to  ])laintiff:  and  from  so  much  of  the  foregoini^  decree  as 
overrules  plaintiff’s  exceptions  Numbers  1  to  8,  inclusive, 
to  tlie  Auditor’s  report,  and  as  sustains  the  exceptions  to 
said  Auditor’s  report  filed  by  the  defendants  herein,  and 
as  holds  tliat  the  balance  of  corpus  due  from  the  plaintiff 
is  the  sum  of  nineteen  thousand  one  hundred  twenty  dol¬ 
lars  sixty  cents  ($19,120.60)  or  any  other  sum.  The  under- 
takin.i>-  for  costs  on  such  ap])eal  is  fixed  in  the  sum  of  one 
hundred  dollars  ($100.00),  or  in  lieu  thereof  a  deposit  of 
(ifty  dollars  ($50.00)  cash. 

DANIEL  W.  O’DONOGHUE 

Justice 

Julvl2,  1937 

241  Order  Mahlng  Exceptions  of  Record. 

Filed  Julv  12  1937 

Defendants  Eleanore  Kolipinski  Smith,  by  her  attorney, 
and  defendants  Joan  C.  Smith,  Eleanore  'SI.  Smith  and 
Robert  A.  Smith,  infants,  by  David  F.  Smith,  their  <>:uard- 
ian  ad  litem,  hereby  severally  except  to  the  above  final  de¬ 
cree*  of  the  court  dated  July  12,  1937,  in  the  particulars 
followiiii*-:  (1)  In  overruling*  their  several  exceptions  num¬ 
bered  one  (1),  ten  (10)  and  eleven  (11)  to  the  report  and 
account  of  the  Auditor  filed  Alay  19,  1937,  and  in  failing  to 
sustain  each  of  said  exceptions;  (2)  in  overruling  their 
joint  motion  to  remand  to  the  Auditor  for  special  findings 
of  fact  and  conclusions  of  law  on  the  evidence  in  the  record 
as  to  the  depreciation  reserve  and  to  the  refusal  of  the 
court  to  require  its  Auditor  to  make  special  findings  and 
conclusions  on  said  evidence  as  requested  or  its  substance, 
and  to  the  refusal  of  the  court  itself  to  make  findings  and 
conclusions  on  said  evidence  as  required  by  Equity  rule 
70)/>  of  the  Suin*eme  Court;  (3)  in  holding  in  effect  that  the 
report  and  account  of  the  Auditor  filed  May  19,  1937,  as 
modified  and  confirmed  bv  the  Court,  contains  the  entire 
corpus  of  the  trust  estate  created  by  said  testator,  and  in 


134 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


excliuliiig  from  the  account  of  the  corpus  of  said  trust 
estate  the  amount  of  the  depreciation  reserve  in  the  sum  of 
$124,;‘)60.13;  (4)  in  allowing  counsel  for  plaintiff  in  the 
circumstances  of  this  record  a  fee  in  the  sum  of  $5,000  or 
in  any  sum,  ])ayable  out  of  the  cor])us  of  said  trust  estate; 
and  (5)  in  excluding  from  the  account  of  the  cor])us  of  the 
said  trust  the  $12,000.  fund  referred  to  in  the  fifth  item  of 
the  will  of  testator.  Defendant,  Kleanore  Kolipinski  Smith, 
renews  her  exce})tions  taken  to  the  decree  entered  in  the 
above  cause  June  22,  1030,  as  made  final  in  the  above  de¬ 
cree,  in  particulars  following:  (1)  In  holding  and  decreeing 
that  the  plaintiff  is  entitled  absolutely  to  all  the  net  income 
of  the  trust  during  her  life;  (2)  In  holding  and  de- 

242  creeing  that  this  defendant  has  no  estate  or  interest 
in  said  income  during  the  life  of  plaintiff;  (3)  In  di¬ 
recting  the  substitute  trustees  of  the  estate  to  ])ay  all  net 
income  to  i)laintiff  during  her  life;  (4)  In  holding  and  de¬ 
creeing  that  the  $12,000.  fund  referred  to  in  the  fifth  item 
of  the  will  is  the  absolute  property  of  i)laintiff.  Exceptions 
allowed  Julv  12,  1937. 

DANIEL  AV.  O’DONOGHUE 

Justice. 

243  Note  of  xippcal. 

Filed  Jul  12  1937 


The  defendant,  Eleanore  Kolipinski  Smith,  by  her  at¬ 
torney,  and  the  defendant,  Joan  (\  Smith,  Eleanore  AI. 
Smith  and  Robert  A.  Smith,  infants,  by  David  F.  Smith, 
their  guardian  ad  litem,  hereby  jointly  and  severally  note 
an  appeal  in  open  court  to  the  United  States  Uourt  of  Ap¬ 
peals  for  the  District  of  Uolumbia  from  the  decree  entered 
in  the  above  cause  June  22,  1936  (parts  thereof  to  which  ex¬ 
ception  was  taken)  and  from  the  final  decree  entered  in  the 
above  cause  July  12,  1937  (parts  to  which  exception  is 
taken),  which  appeal  is  hereby  allowed,  whereut)on  the 
court  orders  that  it  shall  be  sufficient  that  all  of  the  above 
named  defendants  file  with  the  C'lerk  a  joint  and  several 
bond  for  costs  in  the  penalty  of  one  hundred  dollars, 
($100.),  with  leave  to  all  the  above  named  defendants  to 
make  a  single  joint  de})osit  with  the  Clerk  of  fifty  dollars 
($50.)  in  cash  in  lieu  of  said  bond. 

DANIEL  W.  O’DONOGllUE 

Justice. 
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Ilia  M,  Ockarahaosan 


Plaintiff  , 


V*. 


EaUla  KoliplMkl 


Defendant 


r 
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JJf  tQVlTT 

llaanora 


fttnta  all  iRrn  bf  tbrac  That,  whereae  the  undenigned . 

and  Joan  C.  Saitht  E^aanora  M«  Salth  and  Hobart  A«  8aith>  infantat  ty 
Darld  r»  Snlth,  thair  goardlan  ad  lltan, _ . _ 


ha.T^  proM^rutrd  am  appeakto  the  Court  of  dppeaie  of  the  DUtrirt  of  Columbia  to  eeveree  the  JUBf- 
merfi  -  drrrre  -rrndrrrtl  by  the  Supreme  Court  of  the  DUtrirt  of  Columbia  in  the  above-entitled  eauee 
or  prormlimg,  pending  therein,  and  U- -are— required  to  give  an  undertaking,  under  $eal,  conditioned 

on#  bnndrad  (fXOO* )-»—«>— 

o«  required  by  #’u..  ,  In  the  maximum  amount  of _ _ _ DoUart, 

I 

fired  by  th,r  JL’ourt:  Jtd  whereon  the  condition  of  thU  undertaking  U  that  the  «a/'f  „.IULALanflrA_.^ 

KollpinakX..SaVtli..ajQd.-Jfiaa.i;ui...Smllii«-JiXaattfira._K«ja«lUi„aad..R0lttr.t.jU _ 

Sax  tk  j.  ..lAf.anta.* _ _ _ _ _ _ _ 


ehalf  pronerute .ttk.a.Xr...  .  taid  appeatfto  effect  and  antwer  all- 

aithar  of  than 

shnU  fail  to  make  good . .^haljP- . . fneal 


toeta  //.....XbaX.JBE.^ 


^’e,  the  undenigned . KMIp^wlri  fiMtali  ^iwt  ftattliy  Tlaartw^a 

Jl*  Salih.. and  JLobarl.A»..Saithy..infanta» . . . . . — . . . 

. . . . . . . . I . . <M  prlneipalM-  aad 

. .TKg..n.ICT.IXY.ANI?...CAS.UAlJaL.£011gkNX.i)F..JlEK..TC^ . . . 

ap/tearing  and  auhmitting  to  the  Juriadietion  of  the  Court,  hereby  undertake,  for  ouraeloea  and  each  of 
u*.  our  and  each  of  our  hein,errruton,adminUtratora,  aureeaaora,and  aaaigna  to  abide  by  and  perform 
the  judgment — decree  —of  the  Court  in  the  premiaea,  and  do  further  agree  that,  upon  default  try  the 
auid  priuHftal  in  any  of  the  romtitiona  hereof,  the  damagea,  not  exceeding  the  aum  aforeaaid,  mery  be 
aarrrtuined  in  aut  h  ‘manner  na  the  Court  ahalt  direct;  that  the  Court  may  give  Judgment  hereon  in  favor 
of  any  peraon  thereby  aggrieved  againat  ua  for  the  damagea  auffered  or  auatat^d  by  auch  aggrieved 
party,  and  that  aurh  Jutlgment  may  be  rendered  in  aaid  eauee  or  proceeding  againat  all  or  any  of  ua 
U'hoae  namea  ore  hereto  aigned. 


Signed,  aealed,  and  delivered  in  the 
preaence  of — 


Am'asf.  Adetr 

- 


^Surety  approved  thla 


Saarety  gmaOJbvd,  mead  eaeeutlor.  im  uooordauaoe  with  written 
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245 


Assignment  of  Errors. 
Filed  Julv  23,  1937 


Ai)i)(‘ll;iiits,  Joan  C.  Smith,  Eleanore  'SI.  Smith  and  Hoh- 
ert  A.  Smitli,  infants,  by  David  F.  Smith,  their  <i:uardian 
ad  litem,  assii>-n  as  error  tliat  tlie  court  erred  in  each  of  the 
followin<>-  respects: 

1.  In  makinii:  its  decree  overrnlini>’  their  exce])tioii  No.  1 
to  the  rei)ort  and  account  of  the  Auditor  filed  May  19,  1937, 
and  in  the  circumstances  of  this  record  in  allowins:  counsel 
foi-  the  ])laintiff  a  fee  in  the  sum  of  $5,000.00  or  in  any  sum, 
payable  from  the  corpus  of  the  trust  estate. 

2.  Tn  makin<*-  its  decree  overruling*  their  exception  No.  11 
to  the  i*ei)ort  and  account  of  the  Auditor  filed  May  19,  1937, 
relating*  to  the  dej)rec.iation  reserve  and  in  overruling*  their 
motion  to  ]*emand  said  report  and  account  to  the  Auditor 
for  reipiested  s])ecial  findings  of  fact  and  conclusions  of 
law  on  the  evidence  taken  before  said  Auditor  relating  to 
the  de])reciation  reserve  and  in  overruling  their  motion  that 
the  court  state  findings  and  conclusions  on  said  evidence 
as  required  by  E(|uity  Rule  70j/l>  of  the  Supreme  Court,  and 
in  holding  in  effect  that  the  report  and  account  of  said 
.Auditor,  as  modified  and  confirmed  by  the  court,  contains 
the  enti]*e  cor])us  of  the  trust  estate  created  by  testator  and 
in  excluding  from  the  account  of  the  corpus  of  the, trust 
estate  the  amount  of  said  depreciation  reseiwe  in  the  sum 
of  $124,560.13  and  in  failing  to  hold  and  decree  that  plain¬ 
tiff,  Ella  AI.  Ockershausen,  is  liable  to  restore  said  reserve 
to  the  corpus  of  the  trust  estate. 

3.  In  ruling  in  res])ect  to  their  exception  No.  11  to 
246  the  re])ort  and  account  of  the  Auditor  and  their  mo¬ 
tion  to  remand  for  findings,  that  the  accounting  trus¬ 
tee,  plaintiff,  vv^as  not  required  to  set  up  a  depreciation  re¬ 
serve  under  the  terms  of  the  will  and  in  failing  to  rule  upon 
their  contention  that  plaintiff  was  estopped  in  the  circum¬ 
stances  of  the  case  from  asserting  such  a  claim  against 
these  ai)pellants  and  in  failing  to  hold  and  decree  that  by 
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fair  implication  from  the  terms  of  the  will  a  reserve  for 
depreciation  was  and  is  permissible. 

JOAX  (\  SMITH, 

ELEAXOKE  M.  SMITH,  and 
ROBERT  A.  SMITH,  infants,  by, 
DAVID  F.  SMITH 
their  guardian  ad  litem. 


Service*  of  a  copy  of  the  foreu-oinii'  assii^-nment  of  error 
admitted  this - dav  of  Jiilv,  1937. 


247 


Attorneg  for  plaintiff. 
Assignment  of  Errors. 

Filed  July  23,  1937 


* 


* 


* 


Appellant,  Eleanore  Kolipinski  Smith,  assipis  as  error 
that  the  court  erred  in  each  of  the  following  respects: 

1.  In  holding  and  decreeing  that  plaintitY,  Ella  M.  Ockers- 
hausen,  is  entitled  in  her  own  right,  during  her  life,  to  the 

net  income  of  the  trust  estate  created  bv  the  will  of  Louis 

* 

Koli])inski,  deceased,  and  in  holding  and  decreeing  that  this 
ai)pellanT  has  no  estate  or  interest  in  said  income  during 
the  life  of  said  plaintiff  and  in  ordering  and  directing  the 
substitute  trnst(.‘es  of  said  trust  estate  to  pay  al!  net  income 
of  the  tiaist  over  to  ])laintiff  in  her  own  right. 

2.  In  failing  to  hold  and  decree  that  this  appellant  and 
other  living  children  of  the  testator  have  an  ecptal  estate 
and  interest  in  common  with  plaintitT,  p]lla  M.  Ockers- 
hausen,  in  the  net  income  of  the  trust  estate  during  the  life 
of  said  plaintiff. 

3.  In  holding  and  decreeing  that  the  fund  of  $12,000.00 
referred  to  in  the  fifth  item  of  the  will  belongs  absolutelv 
to  })laintiff,  Ella  M.  Ockershausen,  in  her  own  right,  and 
in  failing  to  hold  that  said  fund  reverted  to  the  general 
trust  estate  of  testator. 

4.  In  making  its  decree  overruling  her  exception  X^o.  1 
to  the  rejmrt  and  account  of  the  Auditor  tiled  ^lay  19,  1937, 
and  in  the  circumstances  of  this  record  in  allowing  counsel 
for  the  plaintifl*  a  fee  in  the  sum  of  $5,000.00  or  in  any  sum, 
payable  from  the  corpus  of  the  trust  estate. 
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5.  Ill  niakiiiij:  its  decree  overriiliiii>-  her  exception  No.  11 
to  the  report  and  account  of  the  Auditor  filed  May  19,  1937, 

relatini>-  to  the  depreciation  reserve  and  iiiioverrul- 
248  in*;-  liei-  motion  to  remand  said  report  aiuh  account 

to  the  auditor  for  recpiested  special  lindini>s  of  fact 
and  conclusions  of  law  on  the  evidence  taken  before  said 
Auditor  relatini*-  to  the  depreciation  reserve  and  in  over- 
ruliiio-  her  motion  that  the  court  state  findin»*‘s  and  con¬ 
clusions  on  said  evidence  as  required  by  Equity  Kule  7()>j 
of  the  Supi'(‘me  Court,  and  in  holding-  in  effect  that  the  re¬ 
port  and  account  of  said  Auditor,  as  modified  and  confirmed 
by  the  court,  contains  the  entire  cor])us  of  the  trust  estate 
created  bv  testator  and  in  excluding-  from  the  account  of 
the  corpus  of  the  trust  estate  the  amount  of  said  deprecia¬ 
tion  reserve  in  the  sum  of  $124,560.13  and  in  failing, to  hold 
and  decree  that  plaintiff,  Ella  M.  Ockershausen,  is  liable  to 
restore  said  resei-ve  to  the  corpus  of  the  trust  estate. 

6.  Ill  ruling-  in  resjiect  to  her  exception  No.  11  to  the  re¬ 
port  and  account  of  the  Auditor  and  the  motion  to  remand 
for  finding-s,  that  the  accounting-  trustee,  jilaintiff’,  was  not 
i-eqnired  to  set  uj)  a  depreciation  reserve  under  the  terms 
of  the  will  and  in  failing  to  rule  upon  her  contention  that 
])laintiff  was  estop])ed  in  the  circumstances  of  the  case  from 
asserting  such  a  claim  against  this  a])])ellant  and  in  failing 
to  hold  and  decree  that  by  fair  inqilication  fi-om  the  terms 
of  the  will  a  reserve  for  depreciation  was  and  is  permis¬ 
sible. 

ELEANOR E  KOLIPINSKI  SMITH,  bv, 
DAVID  F.  SMITH 
her  attorney  of  Record. 

Service  of  a  cojiy  of  the  foregoing  assignment  of  error 
admitted  this  day  of  July,  1937. 


Attorney  for  Plaintiff. 
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249  Coimter- Affidavit  of  Eleanor  KoUpinfiki  Smith  to 

Answer  of  David  F.  Smith  to  Petition  to  Remove  and 
Substitute  Counsel. 

Filed  Julv  26,  1937 

***##•*:>;:*  fi- 


District  of  Columbia, 

Eleanor  KoIii)iiiski  Smith,  beiiii**  first  duly  sworn  accord¬ 
ing-  to  law,  on  oath  deposes  and  says  for  reply  to  the  an¬ 
swer  of  David  F.  Smith  to  the  i^etition  to  remove  and  sub¬ 
stitute  counsel,  heretofore  filed  herein: 

That  prior  to  the  filing  of  the  bill  of  complaint  herein, 
alid  upon  knowledge  by  affiant  and  her  husband,  David  F. 
Smith,  with  whom  she  was  then  living,  that  said  bill  of 
complaint  was  to  be  filed,  the  said  David  F.  Smith  offered 
his  services  to  affiant  as  his  wife,  then  and  there  telling  her 
that  he  would  do  so  out  of  love  and  affection  for  affiant  and 
his  infant  children  and  without  any  fee  or  charge  whatever 
for  said  services.  That  upon  the  filing  of  said  bill  of  com- 
])laint  in  vSeptember  1935,  said  David  F.  Smith  ap])eared 
for  and  filed  an  answer  on  behalf  of  affiant  herein.  Tliat 


on  October  15,  1935,  because  of  the  cruel,  inhuman  and 
brutal  treatment  and  beatings  inflicted  bv  said  David  F. 
Smith  upon  affiant,  affiant  was  forced  to  llee  from  her  home 
iu  tlic  nighttime  and  return  to  the  home  of  her  mother,  the 
plaintiff  herein.  Affiant  denies  that  she  returned  to  her 
said  mother's  home  because  of  any  ])ressure,  threats  or 
coercion  bv  her  mother  as  is  asserted  bv  said  David  F. 


Smith,  but  avers  the  facts  to  be  as  aforesaid,  and  further 
savs  that  her  return  to  her  mother’s  home  was  nec^'ssitated 
by  ])overty  and  the  failure  of  said  David  F.  Smith 
250  to  support  and  maintain  affiant  and  their  infant 
children  during  their  marital  life,  and  by  his  failure 
and  refusal  to  i)rovide  for  them  or  to  pay  rent,  grocery, 
milk,  furniture,  oi-  doctor  bills  incurred  by  said  David  F. 
Smith  and  affiant  and  their  said  infant  children.  And  affi¬ 


ant  says  that  she  has  consistently  paid  such  bills  during  the 
marital  life  of  the  parties  wfith  moneys  given  to  her  by  her 
mother,  the  plaintiff  herein. 

Affiant  admits  that  after  being  compelled  to  leave  the 
said  David  F.  Smith  and  return  to  her  mother’s  home  un¬ 


der  the  circumstances  as  aforesaid. 


she  retained  and  em- 
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ployed  one  Daniel  T.  O’Brien,  Esq.,  a  member  of  the  Bar 
of  this  Court,  to  represent  her  in  the  instant  suit,  and  also 
to  represent  her  in  a  divorce  proceeding  which  was  there- 
u])on  brought  by  affiant  against  said  David  F.  Smith  in  this 
(\)urt,  entitled  ‘‘Eleanor  K.  Smith,  Plaintiff  v.  David  F. 
Siuitli,  Defendant,  Equitv  No.  60143”,  on  November  27, 
1 935. 


Affiant  denies  that  said  David  F.  Smith  withdrew  as  coun- 
s(‘l  fnr  her  voluntarily,  but  avers  the  facts  to  be  that  she 
discharged  the  said  Smith  and  retained  the  said  Daniel  T. 
O’Brien  in  the  circumstances  as  recited  hereinabove.  And 
said  l^aniel  T.  O’Brien  represented  affiant  at  all  times  dur¬ 
ing  the  proceedings  up  to  and  including  trial  and  entry  of 

the  decree  bv  !Mr.  Justice  Bailev  in  this  cause. 

•  « 

Affiant  further  says  that  upon  the  call  of  the  aforemen¬ 
tioned  divorce  suit  for  trial  in  this  Court  on  May  21,  1936, 
a  reconciliation  took  place  between  affiant  and  said  David 
F.  Smith  whereuy)on  he  represented  to  affiant  that  he  would 
pi*ocui‘e  the  said  divorce  suit  to  be  dismissed  and  the  pro¬ 
ceedings  therein  to  be  sealed;  and  he  further  requested 
affiant,  in  view  of  their  reconciliation,  that  affiant  should 
discharge  the  said  Daniel  T.  O’Brien  as  her  attorney,  and 
stated  that  in  any  proceedings  which  might  thereafter  be 
had  in  this  cause,  he,  the  said  David  F.  Smith,  would 
251  not  accept  or  charge  any  feds,  and  as  the  husband  of 
affiant  having  the  best  interests  of  affiant  and  their 
infant  children  at  heart,  he  would  represent  her  in  said 
further  proceedings  without  any  claims  or  charges  for  his 
services.  And  as  a  further  reason  for  the  request  that  affi¬ 
ant  should  dismiss  the  said  Daniel  T.  O’Brien,  and  should 
substitute  the  said  David  F.  Smith  as  her  counsel  herein, 
said  David  F.  Smith  asserted  that  his  reappearance  for 
affiant  herein  would  relieve  him  of  embarrassment  and 
chagrin  before  the  Bar  of  the  District  of  Columbia  which 
he  theretofore  had  been  under. 


Affiant  denies  that  she  constantly  or  persistently  im- 
])lored  said  David  F.  Smith  to  act  as  her  counsel,  and  avers 
the  fact  to  be  that  he  reappeared  as  attorney  for  affiant 
licroin  under  the  circumstances  recited  hereinabove.  Affi¬ 


ant  denies  that  there  was  or  ever  has  been  any  contract, 
agreement,  or  understanding  whatsoever  between  her  and 
the  said  David  F.  Smith,  or  any  one  acting  on  their  behalf. 
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in  r(‘sj)oc*t  of  any  fee,  char«:e,  lien,  or  other  com- 

])ensatioii  to  he  paid  to  or  received  by  said  David  F.  Smith 
foi’  services  rendered  or  to  be  rendered  bv  him  in  this  cause 
ill  this  Court  or  in  tlie  United  States  Court  of  A])])eals  for 
tlie  District  of  Columbia.  To  the  contrary,  afhant  is  in¬ 
formed  and  ])eli('ves  and  therefore  avers  that  durinii-  a  hear- 
ini:-  in  tliis  cause*  before  the  Auditor  on,  to  wit,  November 
20.  1920.  said  David  F.  Smith  himself  disclaimed  any 
eliai'.ni*.  riiibt  (u*  li(‘n  whatever  for  services  rendered  by  him 
to  affiant;  tliat  the  collo(]uy  between  said  David  F.  Smith 
and  the  Auditor  was  as  follows: 

Steno«i*rap]iic  Decord  of  heariiiir  before  the  Auditor  pp. 

1 .22-134  : 

‘‘On  two  different  occasions  I  re])resented  ^Fi’s.  Smith. 

1  started  out  by  re])resentini!:  her.  Later  slie  sued  me  for 
a  divorci*.  All  that  was  out  of  the  way  before  the  excep¬ 
tions  wei*e  noted  to  the  decree  of  Judu'e  Bailev,  and  then 
Ml'S.  Smith  autliorized  me  to  a])])ear  in  the  case  airain  as 
attoriU'y.  AVhetlier  T  represent  her  or  not  at  this  time,  I  do 
not  know.  T  have  not  seen  her  for  two  months. 

2.')2  Tlie  Auditor.  You  do  not  ask  for  compensation, 
except  as  uuardian  ad  litem? 

A.  1  claim  notiiinjL?,  except  for  services  as  u'uardian  ad 
!it(‘m.  ” 

And  alliaut  savs  that  said  statement  and  admission  ai::ainst 
interest  bv  said  David  F.  Smith  durini*:  the  liearinn's  in  this 
cause  are  at  \ariance  and  wholly  inconsistent  witli  his  now 
alk\i*'ed  rec‘mployment  upon  a  continu'ent  fee  basis  and  lien 
foi'  services  as  is  now  asserted  bv  him  in  his  said  answer  to 
])etition. 

Affiant  denies  that  slie  has  at  any  time  durini*-  the  pen¬ 
dency  of  th(*se  ])i'oceedin!L;'s  authorized  or  freely  consented 

to  anv  am>eals  to  he  taken  herein,  but  avers  the  facts  to  be 

* 

that  said  David  F.  Smith  has  re])eatedly  threatened  affiant 
with  ])hysical  violence  and  injury  and  rejieatedly  has  at- 
teni])ted  to  force  and  compel  her  to  accede  to  his  wishes 
and  desires  to  further  prosecute  these  ])roceedin.2:s.  And 
affiant  denies  the  rii»:ht  and  authoritv  of  said  David  F. 
Smith  to  act  in  anv  manner  whatever  as  her  attornev  here- 
in  or  to  maintain  and  ])rosecute  any  i)roceedin<;'s  whatever 
on  her  behalf  herein. 
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Affiant  denies  that  plaintiff  Ella  M.  Ockershausen,  her 
mother,  has  ever  attempted  to  induce,  manipulate  or  influ¬ 
ence  affiant  in  respect  of  her  relations  with  said  David  F. 
Smith,  or  the  proceedings  herein,  but  avers  the  facts  to  be 
that  said  David  F.  Smith  has  not  during  the  period  from 
August  4,  1932,  the  date  of  the  marriage  of  affiant  and  said 
Smith,  until  the  present  time  ever  supported  or  maintained 
affiant  or  her  infant  children,  wherefore  affiant  and  said 
children  have  been  wholly  dependent  upon  her  mother  for 
even  the  bare  necessities  of  life.  Affiant  denies  that  her 
mother  has  ever  sought  to  comj)el  her  to  do  any  thing  or 
act  whatever  by  domination,  undue  influence,  duress  or  co¬ 
ercion,  or  that  her  mother  has  ever  threatened  to  disinherit 
or  otherwise  punish  affiant  in  the  event  she  should  take  ad¬ 
versary  ])roceedings  against  her  mother  in  this  cause  or  on 
an  appeal. 


233 


Affiant  admits  that  she  is  entirely  dependent  upon 
lier  mothei*  for  su])port  and  maintenance,  blit  says 
tliat  that  is  due  to  failure  of  said  David  F.  Smith  to 
])i-ovide  for,  su])])oi-t  and  maintain  affiant  and  said! infant 
children,  as  is  his  duty  in  law. 

Affiant  denies  tliat  liei*  iietition  to  substitute  Leonard  J. 
Oanse,  Es(].,  a  member  of  the  Bar  of  this  Court,  for  said 
David  F.  Smith  to  act  as  her  counsel  h(u*ein  is  not  her  vol- 
untarv  act  done  of  her  own  free  will,  and  avers  the  facts  to 
be  that  said  Leonard  J.  Cause  has  liei’ctofore  counselled 
and  ]-e])i'0sented  hm*  in  matters  having  no  relation  to  or 
connection  with  the  above-ca])tioned  case;  that  ])rior  to 
January  1,  1937,  affiant  confei-red  with  said  Leonard  J. 
Cause  i-es])ecting  cei-tain  claims  of  ci-editors  then  being 
made,  and  concerning  litigation  thi‘(‘at(med  to  be  instituted 
thereon,  against  her.  That  Sears-Koebuck  &  ('"ompany,  a 
cor])oration  doing  business  in  the  District  of  ('olumbia, 
and  Keliable  Stores  Coi-poration,  a  coi-poration  conducting 
a  place  of  business  in  the  Disti'ict  of  Columliia  under  the 
name  House  &  Hermann,  were  at  that  time  claiming  an 
account  to  he  overdue  and  ])avabli*  bv  afliant  for  furniture 
and  other  household  necessaries  thei'etofore  sold  and  de¬ 
livered  to  the  then  home  of  affiant  and  said  David  F.  Smith 
which  had  b(*(m  sold  on  affiant’s  credit  and  charged  to  her 
account;  and  that  said  Leonard  J.  Cause  had  since  coun¬ 
selled  and  reiiresented  affiant  in  respect  of  said  claims  and 
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the  actions  brought  thereon;  and  that  said  Leonard  J. 
Ganse  has  further  counselled  and  represented  affiant  in 
respect  of  claims  of  other  creditors  against  her. 

Affiant  further  says  that  she  has  also,  and  prior  to  her 
retainer  of  Leonard  J.  Ganse  and  discharge  of  said  David 
F.  Smith  as  her  attorney  herein,  and  prior  to  the  filing  of 
the  petition  to  remove  said  David  F.  Smith  and  substitute 
counsel,  repeatedly  consulted  said  Leonard  J.  Ganse  in 
respect  of  the  marital  difficulties  existing  between  her  and 
her  said  husband,  and  further  has  heretofore  con- 
254  suited  and  conferred  with  said  Leonard  J.  Ganse  in 
respect  of  the  forced  and  compelled  representation 
of  her  interests  herein  bv  said  David  F.  Smith. 

Affiant  denies  that  the  petition  filed  herein  to  remove  said 
David  F.  Smith  and  to  substitute  counsel  for  him  is  not  her 
free  and  voluntary  act,  and  avers  the  facts  to  be  that  she 
has  heretofore  mailed  to  said  David  F.  Smith,  by  registered 
mail,  postage  prepaid.  Return  Receipt  Requested,  a  letter 
which  is  in  words  as  follows: 

“June  29, 1937 

David  F.  Smith,  Esq., 

Union  Trust  Building, 

Washington,  D.  C. 

Dear  Sir: 

You  are  hereby  notified  that  your  authority  to  appear  for 
and  re]>resent  me  as  attorney  and  counsellor-at-law  in  the 
cause  entitled  ‘Ella  M.  Ockershausen,  Plaintiff  v.  Emilie 
Kolipinski  Bucy,  et  al.  Defendants,  Equity  No.  59,573’,  now 
pending  in  the  District  Court  of  the  United  States  for  the 
District  of  Columbia,  and  in  any  other  proceeding  or  mat¬ 
ter  whatsoever,  is  revoked  and  annulled. 

In  your  place  and  stead  1  have  heretofore  retained  and 
appointed  Leonard  J.  Ganse,  Esq.,  Bowen  Building,  815 
Fifteenth  Street,  Northwest,  Washington,  D.  C.,  as  my  at¬ 
torney  to  appear  for  and  represent  me  in  the  aforemen¬ 
tioned  cause. 

Very  truly  yours, 

^  (s)  ELEANOR  KOLIPINSKI  SMITH” 

And  affiant  has  the  Return  Receipt  of  said  David  F.  Smith 
therefor. 
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Affiant  denies  that  said  Leonard  J.  Ganse,  Esq.,  has  been 
employed  or  retained  by  her  mother,  the  said  Ella  M.  Ocker- 
shansen,  herein ;  denies  that  said  employment  of  said 
Leonard  J.  Ganse  is  for  the  purpose  of  preventing  or 
Trustrating  an  a])])eal  by  said  David  F.  Smith  in  carrying 
out  liis  alleged  emjdoyment  or  the  earning  of  his  supposed 
fees,  but,  to  the  contrary,  affiant  is  advised  and  be- 
255  lieves  and  therefore  avers  that  said  David  F.  Smith 
is  wholly  without  right  to  compel  and  insist  upon, 
and  to  further  ]>rosecute  and  maintain,  further  proceed¬ 
ings  herein  contrary  to  and  in  defiance  of  the  wishes  of  vour 
affiant. 

ELEANOR  KOLIPINSKI  SMITH 


Subscribed  and  sworn  to  before  me  this  23rd  day  of  July, 
1937. 


LEONA  E.  BAIN 


(Notarial  Seal) 


Notary  Public,  D.  C. 


256  Coimt or- Affidavit  of  Leonard  J.  Ganse  to  Answer  of 

David  F.  Smith  to  Petition  to  Remove  and  Substitute 
Counsel,  1 

Filed  July  26,  1937 

»  *  *  #  *  *  #  # 


District  of  Columbia,  ss: 


Leonard  J.  Ganse,  being  first  duly  sworn  according  to 
law,  on  oath  deposes  and  says : 

That  he  is  a  member  of  the  Bar  of  this  Court  and  makes 
this  counter-affidavit  in  rei)ly  to  the  answer  of  David  F. 
Smith  to  the  petition  to  i-emove  and  substitute  counsel, 
heretofore  filed  herein. 

Affiant  says  that  he  has  heretofore  been  counsel  and  at¬ 
torney  for  Eleanoi*  Kolipinski  Smith  in  matters  having  no 
relation  to  or  connection  with  the  above-captioned  case; 
that  ])rior  to  January  1,  1937,  said  Eleanor  Kolipinski 
Smith  made  arrangements  with  affiant  for  a  conference  re¬ 
specting  certain  claims  of  creditors  then  being  madCj  and 
concerning  litigation  threatened  to  be  instituted  thereon, 
against  her.  That  Sears-Roebuck  &  Company,  a  corpora¬ 
tion  doing  business  in  the  District  of  Columbia,  and  Re¬ 
liable  Stores  ('orjjoration,  a  corporation  conducting  a  place 
of  business  in  the  District  of  Columbia  under  the  name 
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House  &  Hermann,  were  at  that  time  claiming  an  account 
to  be  overdue  and  i)ayable  by  said  Eleanor  Kolipinski 
Smith  for  furniture  and  other  household  necessaries  there¬ 
tofore  sold  and  delivered  to  the  then  home  of  David  F. 
Smith  and  his  wife,  the  said  Eleanor  Koli})inski  Smith, 
which  had  been  charged  to  the  said  wife's  account;  and 
that  u})on  action  brought  by  Sears-Roebuck  &  Com- 

257  pany,  a  cor])oratioii,  in  the  Municipal  Court  of  the 
District  of  Columbia  in  the  cause  entitled  “Sears- 

Roebuck  &  Company  (a  body  corporate).  Plaintiff  vs.  Mrs. 
Eleanor  Kolipinski  Smith,  Defendant,  At  Law  Xo.  341-511’’, 
affiant  appeared  for  and  accepted  service  of  i)rocess  therein, 
and  represented  said  Eleanor  Kolipinski  Smith  at  her  re- 
((uest,  and  on  her  retainer  and  her  express  authorization  of 
affiant  so  to  do.  That  said  representation  and  counsel  of 
Eleanor  Kolipinski  Smith  by  affiant  in  these  matters  oc¬ 
curred  during  the  period  from  about  January  1,  1937,  until 
the  ])resent  time,  and  still  continues  in  respect  thereof. 

That  affiant  has  heretofore,  and  prior  to  the  retainer  of 
affiant  and  tiling  of  the  petition  herein  to  remove  said  David 

E.  Smith  as  attorney  of  record  for  said  Eleanor  Kolipinski 
Smith,  and  to  substitute  affiant  in  his  place  and  stead,  been 
consulted  and  retained  by  said  Eleanor  Kolipinski  Smith  in 
i-espcct  of  claims  of  other  creditors  against  her. 

That  affiant  has  heretofore,  and  prior  to  the  retainer  of 
affiant  and  tiling  of  the  j)etition  herein  to  remove  said  David 

F.  Smith  as  attorney  of  record  for  said  Eleanor  Kolipinski 
Smith,  and  to  substitute  affiant  in  his  j)lace  and  stead,  been 
repeatedly  consulted  by  said  Eleanor  Kolij)inski  Smith  in 
respect  of  the  marital  difficulties  existing  between  her  and 
hei-  said  husband.  And  affiant  has  heretofore  been  con¬ 
sulted  by  and  has  conferred  with  said  Eleanor  Kolipinski 
Smith  in  i’es])ect  of  the  asserted  forced  and  compelled  rep¬ 
resentation  of  her  interests  bv  said  David  F.  Smith  in  the 

% 

case  at  bar,  and  has  heretofore  discussed  with  and  advised 
her  of  her  rights,  liabilities  and  remedies  in  the  circum¬ 
stances  related. 

Affiant  denies  that  he  is  now  or  has  ever  been  employed 

))V  Ella  M.  Ockershausen  as  an  attornev  or  counsellor-at- 
•  ^ 

law:  (hmies  that  said  Ella  .M.  Ockershausen,  plaintiff  here¬ 
in,  has  employed  oi-  ^n-ocured  affiant  to  represent, 

258  act  or  ap})ear  for  Eleanor  Kolipinski  Smith  in  re- 
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spect  of  the  matters  involved  in  the  instant  suit,  but 
avers  the  facts  to  be  that  said  Eleanor  Kolipinski  Smith 
conferred  with,  em})loyed,  and  has  retained  affiant  upon  her 
own  agreement  and  request;  that  ujoon  a  knowledge  of  the 
record  of  the  proceedings  in  this  cause,  and  the  disclosure 
that  said  David  F.  Smith  purported  to  be  counsel  of  record 
for  and  claimed  to  represent  said  Eleanor  Kolipinski  Smith 
herein,  affiant  informed  her  that  he  would  not  appear  for  or 
represent  her  in  this  cause  unless  and  until  said  Eleanor 
Kolipinski  Smith  first  should  have  either  terminated  the 
employment  and  discharged  the  said  David  F.  Smith  as  her 
attorney  and  counsel,  or  should  have  made  some  other  ar- 
i-angement  with  said  Smith  for  the  appearance  of  affiant 
on  her  behalf  herein.  Affiant  is  informed  and  believes  and 
therefore  avers  that  said  Eleanor  Kolipinski  Smith  there¬ 
upon  mailed  to  said  David  F.  Smith,  by  registered  mail, 
])ostage  ])repaid.  Return  Receij)!  Reciuested,  a  letter  which 
is  in  words  as  follows: 

‘Mune  29,  1937 

David  F.  Smith,  Esq., 

Union  Trust  Building,  ; 

Washington,  D.  C. 

Dear  Sir: 

You  are  hereby  notified  that  your  authority  to  appear  for 
and  represent  me  as  attoiaiey  and  counsellor-at-law  in  the 
case  entitled  ‘Ella  Ockershausen,  Plaintiff  v.  Emilie 
Kolipinski  Bucy,  et  al,  Defendants,  Plquity  No.  59,573’,  now 
])ending  in  the  Disti'ict  (’ourt  of  the  United  States  for  the 
District  of  (^olumbia,  and  in  any  other  proceeding  or  mat¬ 
ter  whatsoever,  is  i-evoked  and  annulled.  ■ 

In  your  ])lace  and  stead  I  have  heretofore  retained  and 
appointed  Leonard  J.  Ganse,  Esq.,  Bowen  Building,  815 
Fifteenth  Street,  Northwest,  Washington,  D.  C.,  as  my  at¬ 
torney  to  appear  for  and  represent  me  in  the  aforemen¬ 
tioned  cause. 

Very  truly  yours, 

(s)  ELEANOR  KOLIPINSKI  SMITH” 


259  And  said  Eleanor  Kolipinski  Smith  has  the  Return 
Receipt  of  said  David  F.  Smith  therefor.  And  there¬ 
upon  the  petition  of  Eleanor  Kolipinski  Smith  to  remove 
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said  David  F.  Smith  as  her  alleged  counsel  and  attorney  of 
record,  and  to  substitute  affiant,  was  filed  herein. 

Affiant  further  is  informed  and  believes  and  therefore 
avers  that  on  a  hearing  before  the  Auditor  of  this  Court, 
on,  to  wit,  the  20th  day  of  November,  1936,  the  following 
colloquy  between  said  David  F.  Smith  and  said  Auditor  oc¬ 
curred  : 


Stenographic  Record  of  hearing  before  the  Auditor, 

pp.  132-134^ 

44*  *  *  different  occasions  I  represented  Mrs. 

Smitli.  I  started  out  by  representing  lier.  Later  she  sued 
me  for  a  divorce.  All  that  was  out  of  the  wav  before  the 
exceptions  were  noted  to  the  decree  of  Judge  Bailey,  and 
then  Mrs.  Smith  authorized  me  to  ap])ear  in  the  case  again 
as  attorney.  AVhether  1  represent  her  or  not  at  this  time, 
I  do  not  know.  I  have  not  seen  her  for  two  months. 

THE  AUDITOR.  You  do  not  ask  for  compensation,  ex- 
ce})t  as  guardian  ad  litem, 

A.  I  claim  nothing,  exce])t  for  services  as  guardian  ad 
litem.’’ 


And  affiant  savs  that  said  statement  and  admission  against 
interest  by  said  David  F.  Smith  during  the  hearings  in  this 
cause  are  at  variance  and  whollv  inconsistent  with  his  now 
alleged  reem])loyment  ui)on  a  contingent  fee  basis  and  lien 
for  services  as  is  now  asserted  bv  him  in  his  said  answer  to 
]jetition. 

Affiant  admits  that  ho  was  emi)loyed  by  and  associated 
with  John  E.  Laskey,  Esc^.,  and  with  Charles  W.  Arth,  Esq., 
members  of  the  Bar  of  this  Court  from  about  June  1928, 
to  December  1,  1933. 

Affiant  denies  that  he  has  been  associated  with  or  em¬ 
ployed  by  said  John  p].  Laskey,  Plscp,  in  the  practice  of  law 
since  the  tei-mination  of  said  em])loyment  on  December  1, 

1933,  as  aforesaid,  but  avers  the  facts  to  be  that  he  has  had 
no  em])loynient  or  association  with  said  John  PI.  Laskey, 

Es(p,  sin<*e  the  date  last  aforesaid;  that  from  De- 
260  comber  1,  1933,  to  July  2'),  1934,  affiant  maintained 
his  own  offices  in  the  Bowen  Building,  815  Fifteenth 
Street,  Northwest,  Washington,  D.  C. ;  that  from  July  25, 

1934,  to  July.  1,  1935,  affiant  was  employed  by  and  asso- 
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ciated  with  the  offices  of  Brandenburg  &  Brandenburg,  Na¬ 
tional  Savings  &  Trust  Building,  729  Fifteenth  Street, 
Northwest,  Washington,  D.  C.,  in  the  practice  of  law  and 
that  from  July  1,  1935  until  the  present  time  he  has  main¬ 
tained  his  own  offices  in  said  Bowen  Building,  without  any 
em])loyment  by  or  association  with  said  John  E.  Laskey  in 
the  practice  of  law. 

Affiant  denies  that  his  employment  was  by  Ella  M.  Ocker- 
shausen  herein ;  denies  that  said  employment  was  for  the 
l)urpose  of  preventing  or  frustrating  an  appeal  by  said 
David  F.  Smith  in  carrying  out  his  alleged  employment  and 
the  earning  of  his  su])posed  fees,  but  to  the  contrary  is  in¬ 
formed  and  believes  and  therefore  avers  that  said  David  F. 
Smith  is  wholly  without  authority  or  right  to  insist  upon, 
and  to  further  prosecute  and  maintain,  further  proceed¬ 
ings  herein  contra rv  to  and  in  defiance  of  the  desires  of 
Eleanor  Kolipinski  Smith. 


LEONARD  J.  GANSE 


1 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
Julv,  1937. 

LEONA  E.  BAIN 


(Notarial  Seal)  Notary  Public,  B,  C, 

261  Affidavit  of  David  F,  Smith,  Esq,  in  Reply, 

Filed  July  28,  1937 


#***##** 
District  of  Columbia,  ss: 


David  F.  Smith,  Esq.,  Attorney  in  the  above  cause  for 
the  defendant,  Eleanore  Kolipinski  Smith,  being  first  duly 
sworn,  upon  oath  says  in  reply  to  the  affidavit  filed  in  the 
above  cause  by  said  Eleanore  Kolipinski  Smith  and  one 
Leonard  J.  Ganse  as  follows: 

He  specifically  denies  all  statements  contained  in  the  af¬ 
fidavit  of  said  Eleanore  Kolipinski  Smith  with  respect  to 
domestic  affairs  between  her  and  this  affiant.  He  denies 
all  the  remaining  allegations  contained  in  the  affidavit  of 
said  Eleanore  Kolipinski  Smith  to  the  extent  that  the  state¬ 
ments  contained  therein  conflict  with  the  answer  of  this 
affiant  heretofore  filed  to  the  petition  for  the  removal  of 
this  affiant  as  her  comisel  in  the  above  cause. 
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Upon  information  and  belief  he  denies  all  the  allegations 
contained  in  the  affidavit  of  said  Leonard  J.  Ganse,  except 
that  he  admits  the  receipt  of  the  letter  dated  June  1937, 
set  forth  in  said  affidavit  and  purporting  to  be  signed  by 
the  said  Eleanore  Kolipinski  Smith. 

DAVID  F.  SMITH 

Subscribed  and  sworn  to  before  me  this  28  dav  of  July, 
1937. 

CHARLES  E.  STEWART,  Cleric 
By  R.  D.  QUIXTER,  Jr. 

Asi<istant  Cleric,  District  Court 
of  the  United  States,  for  the 
District  of  Columbia. 

262  Order  Substituting  Counsel  for  Eleanor 

K olipinski  S m  ith. 

Filed  July  29,  1937 


Upon  consideration  of  the  petition  of  Eleanor  Kolipinski 
Smith  to  remove  and  substitute  counsel  ai)pearing  on  her 
behalf  herein,  and  the  answer  of  David  F.  Smith,  Esq.,  made 
to  said  petition,  and  the  counter-affidavits  of  Eleanor  Koli¬ 
pinski  Smith  a*n(l  Leonard  J.  Ganse  made  in  reply  to  said 
answer,  it  is  by  the  Court  this  29th  day  of  July,  1937, 
ORDERED,  that  David  F.  Smith,  Estp,  be,  and  he 
hereby  is,  i-emoved  as  counsel  ap})earing  on  behalf  of 
Eleanor  Kolipinski  Smith  in  further  ])roceedings  herein; 
and  it  is  furtiier 

ORDERED  that  Leonard  J.  Ganse,  Esep,  be,  and  he 
hereby  is,  substituted  as  counsel  to  ai)pear  on  behalf  of 
said  Eleanor  Kolij)inski  Smith  in  further  proceedings  in 
this  cause,  i-esiu-ving  however,  for  further  determination, 
u})on  the  issut‘s  made  by  said  ])etition  of  Eleanor  Kolipinski 
Smith,  th(‘  answer  of  David  F.  Smith,  Esq.,  to  said  peti¬ 
tion,  and  countiM'-affidavits  of  said  Eleanor  Kolipinski 
Smitli  and  Leonard  J.  Ganse  made  in  reply  to  said  answer, 
ail  (juestions  eoncerning  the  contingent  fee  contract  and 
equitable  lien  asserted  by  said  David  F.  Smith,  Esq.,  to 
exist  in  his  behalf  herein;  and  it  is  further 

ORDERED  that  David  F.  Smith,  Esq.,  may  take  such 
further  steps  herein,  and  on  an  appeal  to  the  United 
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263  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  for  the  protection  and  establishing  of  his  as¬ 
serted  contingent  fee  contract  and  equitable  lien  as  to  him 
may  be  deemed  advisable  and  necessary  in  respect  thereof, 
provided  however  that  said  further  })roceedings  and  appeal 
to  be  so  taken  shall  be  at  the  instance  and  on  the  sole  cost 
and  ex})ense  of  said  David  F.  Smith,  Esq.,  and  not  other¬ 
wise. 

0  R  LUHRING 
Justice 


Order  Making  Exceptions  of  Record. 

Filed  July  29,  1937 

David  F.  Smith,  attorney  of  record  for  the  defendant, 
P]leanore  Kolipinski  Sniitli,  hereby  excepts  to  the  foregoing 
order  of  the  court  as  follows:  (1)  in  removing  him  as  at¬ 
torney  for  said  defendant  without  evidence  to  support  the 
petition  for  removal;  (2)  in  appointing  substitute  counsel 
for  said  defendant  without  evidence  to  support  the  peti¬ 
tion;  (3)  the  court  erred  in  removing  counsel  summarily 
and  erred  ui)on  the  hearing  upon  the  petition  and  answer 
at  the  instance  of  said  Eleanoi'e  Kolipinski  Smith  in  fail¬ 
ing  to  treat  the  answer  to  said  petition  as  true;  (4)  the 
action  of  the  court  in  making  the  foregoing  order  is  arbi¬ 
trary  in  the  light  of  the  record  and  there  is  no  support  in 
the  record  for  the  order  removing  counsel.  Exceptions  al¬ 
lowed.  July  29,  1937. 

0  R  LUHRING 

Justice. 


264  From  the  foregoing  order  David  F.  Smith,  attor¬ 
ney  for  the  defendant,  Eleanore  Kolipinski  Smith, 
hereby  appeals  to  the  LTnited  States  Court  of  Appeals  for 
the  District  of  Columbia,  which  appeal  is  hereby  allowed; 
whereupon  the  court  does  fix  the  penalty  of  the  bond  for 
costs  on  appeal  at  the  sum  of  $100.  with  leave  to  deposit 
with  the  Clerk  the  sum  of  $50.  in  cash  in  lieu  of  said  bond. 
July  29,  1937. 

0  R  LUHRING 
Justice, 
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Memoranda, 

JULY  29,  1937 

Appeal  noted  by  guardian  ad  litem  on  behalf  of  defen¬ 
dants  Charles  A.  Hiicv,  Donald  L.  Biiev,  Karen  Biicv  and 
Brocken])roiiyh  Bvans  fi-om  decree  of  July  12,  1937.  $100 
cost  bond  or  $50  cash. 


JULY  30,  1937 

$50.00  de])Osited  by  Austin  F.  Canfield,  Guardia’n  ad 
litem  for  Bucy  and  Klvans,  in  lieu  of  bond  on  appeal. 

$50  deposited  by  Thos.  Burke  for  Fmilie  K.  Bucy  and 
Henrietta  K.  Evans,  Individually  and  as  trustees  under 
will  of  Louis  Kolipiiiski,  deceased,  in  lieu  of  bond  on  ap¬ 
peal. 

$50.00  dej)osited  by  John  E.  Laskey  for  plaintiff  in  lieu 
of  bond  on  appeal. 

Time  to  file  Statement  of  Evidence  extended  to  August 
18,  1937. 


265  Praecipe 

Filed  July  30,  1937 

**■****■■»* 

The  Clerk  of  said  Court  will  ])lease  enter  my  appearance 
on  behalf  of  Eleanore  Kolipinski  Smith,  one  of  the  defen¬ 
dants  herein. 

LEONARD  J.  GANSE 
Attorney  for  defendant 
''  Eleanore  Kolipinski  Smith. 


Memorandiun 

Bond  for  costs  on  appeal  of  David  F.  Smith  from  order 
of  July  29,  1937,  in  the  sum  of  $100.  filed  and  approved  Au¬ 
gust  3,  1937. 
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266  Assignment  of  Errors. 

Filed  August  3,  1937 

*  *  *  *  #  *  #  # 


David  F.  Smith,  Esq.,  a  member  of  the  bar  of  this  Hon- 
oi-ablo  Court,  in  liis  own  right  and  as  attorney  for  the  ap- 
))ellant,  P]leanore  Koli])inski  Smith,  assigns  as  error  that 
the  court  erred  in  its  order  in  the  above  cause  dated  July 


29,  1937  as  follows: 

1.  In  making  its  order  of  Julv  29,  1937  after  the  court 
liad  lost  jui'isdiction  of  the  above  cause  by  the  perfection 
of  the  aj^peal  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  of  the  appellant,  Eleanore  Kolipinski 
Smith. 

2.  In  making  its  order  removing  said  David  F.  Smith, 
Esq.  as  attoi'iiey  for  appellant,  Eleanore  Kolipinski  Smith. 

3.  In  making  its  order  appointing  substitute  counsel  for 
said  appellant  without  any  testimony  to  support  the  issues 
made  by  the  petition  and  answer. 

4.  In  the  hearing  upon  the  petition  and  answer  at  the  in¬ 
stance  of  alleged  counsel  for  said  Eleanore  Kolipinski 
Smith,  the  court  erred  in  summarily  removing  counsel  with¬ 
out  any  evidence  to  su])port  the  petition  or  any  evidence  to 
resolve  the  issues  made  by  said  petition  and  answer  and  the 
court  further  erred  upon  the  hearing  upon  the  petition  and 
answer  in  failing  to  treat  the  answer  as  true  in  all  respects. 

5.  In  the  circumstances  the  order  of  July  29,  1937  is  arbi- 
trarv  and  the  court  abused  its  discretion  in  failing  to  re- 
quire  testimony  on  the  issues  made  by  the  petition  and  an¬ 
swer,  in  ignoring  the  allegations  of  the  answer  and  in  pro¬ 
ceeding  in  a  summarv  wav  without  a  determination  of  the 
truth  of  the  matter. 


267 


DAVID  F.  SMITH 


Service  of  a  copy  of  the  foregoing  assignment  of  errors 
admitted  this  3d.  day  of  August,  1937. 

JOHN  E.  LASKEY 
Attorney  for  Plaintiff. 

THOMAS  F.  BURKE 
Attorney  for  H.  K.  Evans,  Indiv. 
Trustee, 

AUSTIN  F.  CANFIELD  per  W.  T.  H. 
Guardian  ad  litem  for  Bucy  <&  Evans 
children. 
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268  Affidavit  of  David  F.  Smith  as  to  Service  of  Papers 

Filed  August  17,  1937 


District  of  Columbia,  ss: 

David  F.  t>uiitli  being  first  duly  sworn  according  to  law 
uj)on  oath  deposes  and  says;  that  on  or  before  the  dates  the 
hereinafter  ])apers  were  filed  of  i-ecord  in  the  above  cause, 
he  personally,  or  by  mail,  ])Ostage  prepaid,  delivered  a  copy 
of  the  hereinafter  mentioned  ])apers  filed  of  record  to  all 
counsel  of  recoi’d  for  the  ])arties  to  the  above  suit,  said 
jiapers  being  described  as  follows: 

1.  Assignment  of  errors  filed  by  Eleanore  Kolipinski 
Smith. 

2.  Assignment  of  errors  filed  by  the  defendants,  Joan  C. 
Smith,  Eleanor  M.  Smith  and  Roiiert  x\.  Smith,  infants. 

3.  Designation  for  the  record  filed  on  behalf  of  the  above 
mentioned  persons. 

4.  Designation  for  the  record  filed  by  David  F.  Smith, 
p]sq.  upon  the  appeal  from  the  order  of  July  29,  1937. 

DAVID  F.  SMITH 


Subscribed  and  sworn  to  before  me  this  17th  day  of  Au¬ 
gust,  1937. 

(JIARLES  E.  STEWART.  Clerk 
By  R.  D.  QUIXTER,  Jr. 

Assistant  Cl('rk,  District  Court  of  the 
United  States  for  the  District  of  Columbia. 

269  Motion  to  Strike  Out  Designations  of  Record  Pier- 
porting  to  Be  Signed  and  Filed  by  David  F.  Smith, 
Esq.,  as  Attorney  for  Eleanor  Kolipinski  Smith 
Herein. 

Filed  August  18,  1937 

Comes  now  Eleanor  Kolipinski  Smith,  by  her  attorney 
Leonard  J.  Ganse,  and  moves  the  Court  to  strike  out  the 
designation  of  record  purporting  to  be  signed  and  filed  by 
David  F.  Smith,  Esq.,  as  attorney  for  Eleanor  Kolipinski 
Smith  herein. 
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For  grounds  of  this  motion,  Eleanor  Kolipinski  Smith 
savs : 

1.  That  she  has  heretofore  dismissed  the  said  David  F. 
Smith,  Esq.,  as  her  attorney  in  respect  of  the  proceedings  in 
the  above-entitled  cause,  and  has  revoked  and  annulled  his 
authority  to  further  appear  for  and  represent  her  as  her 
attorney  of  record  herein. 

2.  That  she  has  heretofore  retained  and  appointed  as  her 
attorney,  to  appear  for  and  represent  her  as  her  attorney 
of  record  herein,  Leonard  J.  Ganse,  Esq.,  815  Fifteenth 
Street,  Northwest,  Washington,  D.  C.,  a  member  of  the  Bar 
of  this  Court. 

3.  That,  as  appears  on  the  face  of  the  record  herein,  this 

Court  entered  its  order  on  the  29th  day  of  July,  1937, 
270  removing  said  David  F.  Smith,  Esq.,  as  counsel  ap¬ 
pearing  on  behalf  of  Eleanor  Kolipinski  Smith  in 
further  proceedings  herein,  and  by  said  order  substituted 
said  Leonard  J.  Ganse,  Esq.,  as  her  counsel  to  appear  on 
her  behalf  in  further  proceedings  in  this  cause.  And  said 
Leonard  J.  Ganse  thereafter  entered  his  appearance  in  this 
cause  on  the  30th  day  of  July,  1937,  as  counsel  for  Eleanor 
Kolipinski  Smith  herein. 

4.  That  the  act  of  said  David  F.  Smith,  Esq.,  in  assuming 
to  file  said  designations  of  record  herein  as  attorney  for 
Eleanor  Kolipinski  Smith  is  in  willful  disregard  of  the 
order  entered  by  this  Court  on  the  29th  day  of  July,  1937, 
and  is  a  contumacious  contempt  of  said  order  removing  him 
as  counsel  for  her  herein. 

5.  That  said  designations  of  record  do  not  show  service 
thereof  on  counsel  for  the  respective  parties  herein  as  re¬ 
quired  by  Rule  5,  paragraph  1(g)  of  the  Rules  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

LEONARD  J.  GANSE 
Attorney  for  Eleanor  Kolipin¬ 
ski  Smithy 

David  F.  Smith,  Esq., 

Union  Trust  Building, 

Washington,  D.  C. 

Please  take  notice  that  the  memorandum  of  points  and 
authorities  intended  to  be  used  in  support  of  the  foregoing 
motion  to  strike  out  the  designations  of  record  purporting 
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to  be  signed  and  filed  by  you  in  this  cause  as  attorney  for 
Eleanor  Kolipinski  Smith  is  hereto  annexed.  The  rules  of 
court  require  that  if  you  oppose  the  granting  of  said 

271  motion  vou  shall,  within  five  da  vs  from  the  date  of 
service  of  a  copy  thereof  upon  you,  or  such  further 

time  as  the  Court  may  grant,  or  as  the  parties  hereto  maV 
agree,  file  in  rei)ly  with  the  Clerk  of  said  Court  a  state¬ 
ment  of  the  points  and  authorities  upon  which  you  rely  in 
opposition  thereto,  and  serve  a  copy  thereof  ui)on  Leonard 
J.  Cause,  attorney  for  Eleanor  Kolii)inski  Smith.  The  mo¬ 
tion  will  be  calendared  for  hearing  before  the  presiding 
Justice  of  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  on  Wednesday,  August  25,  1937,  at 
10  o’clock  A.  M.  or  as  soon  thereafter  as  counsel  can  be 
heard. 

LEONARD  J.  GANSE 
Attorney  for  Eleanor  Kolipin¬ 
ski  Smith, 

Service  of  copy  of  the  foregoing  motion  and  notice  with 
appended  points  and  authorities,  is  hereby  acknowledged 
this  18th  day  of  August,  1937. 

JOHN  E  LASKEY 
Bv  :\r.  E.  ASHLEY 

Attorney  for  Plaintiff 

M.  M.  DOYLE 
F.  A.  THUEE 

Attorneys  for  Defendant  E mi- 
lie  Kolipinski  Bucy,  as  trustee, 

272  . 


Attorneys  for  Defendant  Hen¬ 
rietta  Kolipinski  Ei'ans,  indi¬ 
vidually  and  as  trustee, 

AUSTIN  F.  CANFIELD 
Guardian  ad  litem  for  Defen¬ 
dants  Charh's  A,  Bury,  Donald 
L,  Buoy,  Karen  Marie  Bucy^ 
and  Brockenbo  rough  Evans  ^ 
Jr,,  infants. 
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District  of  Columbia,  55: 


Service  of  the  foregoing  motion  to  strike  out,  notice,  and 
memorandum  of  points  and  authorities  was  made  upon 
David  F.  Smith,  Esq.,  at  his  office,  908  Union  Trust  Build¬ 
ing,  Washington,  D.  C.,  by  leaving  copy  thereof  at  said  of¬ 


fice  on  the  18tli  day  of  August,  1937 ;  and  service  thereof 
was  further  made  u])on  Messrs.  G.  Bowdoin  Craighill  and 
Thomas  F.  Burke  at  their  office  in  the  Woodward  Building, 


AVashington,  D.  C.,  by  leaving  copy  thereof  at  said  office  on 
said  IStii  day  of  August,  1937. 


LEONARD  J.  GANSE 


Subscribed  and  sworn  to  before  me  this  18"  day  of  Au¬ 
gust  A.  D.  1937. 


CHARLES  E.  STEWART,  Clerk 
By  HARRY  M.  HULL 
Asst,  Clerk 


Memorandum 

August  18,  1937 

Time  to  file  Statement  of  Evidence  extended  to  and  in¬ 
cluding  September  7,  1937. 


273  Opposition  to  Motion  to  Strike  Designation 

of  Record, 

Filed  August  20,  1937 

David  F.  Smith,  Esquire,  in  his  own  right  and  as  attor¬ 
ney  for  the  defendant,  Eleanore  Kolipinski  Smith,  and  as 
guardian  ad  litem  for  Joan  C.  Smith,  Eleanore  M.  Smith, 
and  Robert  A.  Smith,  infants,  appearing  specially  for  the 
sole  i)urpose  of  opposing  the  motion  to  strike  certain  desig¬ 
nations  for  the  record  on  appeal  to  the  United  States  Court 
of  A})peals  for  the  District  of  Columbia,  and  not  admitting, 
but  expressly  denying,  the  jurisdiction  of  the  Court  to  en- 
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tertain  said  motion,  hereby  opposes  said  motion  and  as 
grounds  therefor  refers  to  the  record. 

An  oral  hearing  is  requested. 

DAVID  F.  SMITH 
in  his  oivn  right,  and  as  attor¬ 
ney  for  the  defendant,  Elea- 
nore  K(dipinski  Smith,  and 
guardian  ad  litem  for  the 
Smith  infants,  appellants. 

274  Order  Overruling  Motion  to  Strike  Designa¬ 
tions  of  Record  Filed  hy  David  F,  Smith, 

Esq.,  as  Attorney  for  Eleanor  Koli- 
pinski  Smith  Herein, 

Filed  August  27,  1937 

Upon  consideration  of  the  motion  to  strike  out  the  desig¬ 
nations  of  record  filed  by  “David  F.  Smith,  Esq.,  attorney 
for  Eleanor  Kolii)inski  Smith”  herein,  and  the  said  motion 
having  been  duly  argued  by  counsel,  it  is  by  the  Court  this 
27th  day  of  August,  1937, 

ORDER P]D  that  said  motion  to  strike  out  be,  and  the 
same  hereby  is,  overruled. 

F.  DKTvINSON  LETTS 
Justice 

To  the  foregoing  order  of  the  Court  overruling  said  mo¬ 
tion  of  Eleanor  Kolipinski  Smith,  by  her  attorney  Leonard 
J.  Ganse,  to  strike  out  the  designations  of  record  filed  by 
“David  F.  Smith,  Esq.,  attorney  for  Eleanor  Kolipinski 
Smith”  herein,  Eleanor  Kolipinski  Smith  duly  excepts, 
which  exception  in  duly  allowed  by  the  Court  this  27th  day 
of  August,  1937. 

F.  DICKINSON  LETTS 
Justice 


ELLA  M.  OCKEESHAUSEN,  ET  AL. 


159 


275  Assignment  of  Errors  of  Defendant  Henri¬ 

etta  Kolipinski  Evans,  Individually,  and 
as  Trustee  under  the  Will  of  Louis 
Kolipinski,  Deceased, 

Filed  August  30  1937 

«  *  *  •  *  *  •  • 

Now  comes  the  defendant  Henrietta  Kolipinski  Evans, 
individually  and  as  Trustee  under  the  will  of  Louis  Kolipin¬ 
ski,  deceased,  and  says  that  the  Court  erred  in  its  order  of 
June  22,  1936,  and  final  decree  of  July  12,  1937,  as  follows : 

1.  The  Court  erred  in  holding  that  the  plaintiff  Ella  M. 
Ockershausen  is  entitled  in  her  own  right  during  her  life  to 
all  of  the  net  income  of  the  trust  estate  created  by  the  will 
of  Louis  Kolipinski,  deceased. 

2.  The  Court  erred  in  holding  that  the  defendants,  Emilie 
Kolipinski  Bucy,  Henrietta  Kolipinski  Evans,  Eleanore 
Kolipinski  Smith  and  Louis  Kolipinski  have  no  interest, 
equitable  or  legal,  or  estate  in  such  income  until  after  the 
death  of  said  Ella  M.  Ockershausen. 

3.  The  Court  erred  in  directing  the  defendants  Emilie 

Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans, 

276  trustees  of  the  estate  of  Louis  Kolipinski,  deceased, 
to  pay  over  to  Ella  M.  Ockershausen  in  her  own  right 

all  of  the  net  income  of  and  from  said  trust  estate  created 
hy  the  will  of  Louis  Kolipinski. 

4.  The  Court  erred  in  failing  to  find  that  the  defendants, 
Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans, 
Eleanore  Kolipinski  Smith  and  Louis  Kolipinski,  individu¬ 
ally,  children  of  Louis  Kolipinski,  deceased,  and  plaintiff, 
Ella  M.  Ockershausen,  widow  of  said  decedent,  have  an 
equal  interest  and  estate  in  the  net  income  of  the  trust 
estate  during  the  life  of  the  plaintiff. 

5.  The  Court  erred  in  failing  to  hold  that  the  defendants, 
in  their  individual  capacities,  have  a  vested  interest  in  and 
right  to  receive  a  share  of  the  net  income  of  the  trust  estate 
during  the  life  of  the  plaintiff. 

6.  The  Court  erred  in  failing  to  direct  the  trustees  or  the 
plaintiff  to  pay  over  and  deliver  to  said  four  children,  in¬ 
dividually,  during  the  lifetime  of  the  plaintiff,  a  share  of 
the  net  income  of  the  trust  estate  for  the  benefit,  support 
and  maintenance  of  said  children. 
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7.  The  Court  erred  in  failing  to  direct  the  plaintiff  to  use 
the  net  income  of  the  trust  estate  for  the  benefit,  support 
and  maintenance  of  the  children  of  testator  as  well  as  for 
her  own  benefit,  support  and  maintenance  during  the  life¬ 
time  of  plaintiff. 

8.  The  Court  erred  in  overruling  exception  Xo.  2  of  de¬ 
fendants  Emilie  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Evans,  trustees,  to  the  report  of  the  auditor ;  and  in  allow¬ 
ing  to  the  plaintiff  as  a  proper  corpus  expenditure 

277  the  amount  of  $3444.D0  for  refrigerators, 

G.  BOWDOIX  CRAIGHILL 
THOMAS  F.  BURKE 
Attorneys  for  Defendant  Hen¬ 
rietta  Kolipinski  Evans ^  indi¬ 
vidually ,  and  as  Trustee  under 
the  wdl  of  Louis  Kolipinski, 
deceased. 


We  acknowledge  service  of  a  copy  of  the  foregoing  as¬ 
signment  of  errors  on  the  dates  set  opposite  our  signa¬ 
tures. 

August  30,  1937  JOHX  E.  LASKEY 

Attorney  for  Plaintiff,  Ella  M. 
Ockershausen,  in  her  own  right 
and  as  Executrix  under  the 
will  of  Louis  Kolipinski,  /de¬ 
ceased. 


August  30,  1937 


August  30,  1937 


August  30,  1937 


August  26th,  1937 


DAVID  F.  SMITH 
Guardian  ad  litem  for  Joan  C. 
Smith,  Eleanore  M.  Smith  and 
Robert  A.  Smith,  mi)iors. 

AUSTIX  F.  CAXFIELD  per 

W.  T.  H. 

Guardian  ad  litem  for  Charles 
Andrew  Bucy,  Donald  L.  Bucy. 
Karen  Marie  Bucy  and  Broek- 
enhrough  Evans,  Jr.,  minors. 

DAVID  F.  S:MITH 
Attorney  for  Defendant .  Elea¬ 
nore  K.  Smith. 

LEONARD  J.  GAXSE 

Attorney  for  Defendant,  Elea¬ 
nor  Kolipinski  Smith. 
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278  Memoranda 

August  30,  1937 

Statement  of  Evidence  of  Henrietta  Kolipinski  Evans, 
individually  and  as  trustee  under  the  will  of  Louis  Kolipin¬ 
ski,  deceased,  notice  of  submission  and  acknowledgment  of 
service,  filed. 


September  2,  1937 

Plaintiff’s  Statement  of  Evidence,  notice  of  submission 
and  acknowledgment  of  service,  filed. 


Sei)tember  4,  1937 

Statement  of  Evidence  of  Eleanore  Kolipinski  Smith  and 
Joan  C.  Smith,  Eleanore  M.  Smith  and  Robert  A.  Smith,  in¬ 
fants,  notice  of  submission  and  acknowledgment  of  service, 
filed. 


279  Fwdwg  of  Fact  and  Conclusions  of  Law.  : 

Findings  of  Fact. 

Filed  October  13,  1937 

**=*#**## 

The  Court  makes  the  following  findings  of  fact: 

1 :  Dr.  Louis  Kolipinski,  on  the  second  day  of  November, 
1910,  made  his  last  will  and  testament,  copy  of  which  is  at¬ 
tached  to  the  bill  of  coni])laint  herein.  At  that  time  he  and 
his  wife,  Pllla  M.  Kolipinski,  to  whom  he  was  married 
August  20,  1902,  were  living  together  as  husband  and  wife 
at  631  I  Street,  Northwest,  Washington,  D.  C.,  with  their 
six  children,  as  follows:  Emilie,  born  August  31,  1903; 
Henrietta,  born  Se])tember  17,  1904;  Eleanore  and  Ottilie, 
born  October  7,  1905;  Louis,  born  April  26,  1907;  and  An¬ 
drew,  born  March  9,  1910.  Said  Louis  Kolipinski  was,  born 
November  2,  1859;  his  wife  Ella  M.  Kolipinski  was  born 
November  21,  1878.  No  children  were  born  to  said  Louis 
Kolipinski  and  his  wife  after  the  making  of  said  will.  They 
continued  to  live  at  said  address  until  December  15,  1914, 
when  said  Louis  Kolipinski  died,  leaving  surviving  him  his 
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said  wife,  Ella  M.  Kolipinski  (now  Ella  M.  Ockershausen, 
plaintiff  herein)  and  said  six  children. 

280  2.  Thereafter  said  Ottilie  Kolipinski  was  married 
to  one  George  Murray  McGlue,  and  died  December 

29,  1929,  intestate  and  without  issue.  Andrew  Kolipinski 
died  November  7,  1931,  unmarried,  intestate,  and  without 
issue.  The  remaining  four  children  are  parties  to  this  pro¬ 
ceeding,  the  defendants  Emilie  Kolipinski  Bucy,  Henrietta 
Kolipinski  Evans,  Eleanore  Kolipinski  Smith,  and  Louis 
Kolipinski. 

3 :  The  defendant  Emilie  Kolipinski  Bucy  has  three  chil¬ 
dren,  the  defendants  Charles  Andrew’  Bucy,  born  Febru¬ 
ary  23,  1928;  Donald  L.  Bucy,  born  November  17,  1930; 
and  Karen  Marie  Bucy,  born  November  13,  1935.  The  de¬ 
fendant  Henrietta  Kolipinski  Evans  has  one  child,  the  de¬ 
fendant  Brockenbrough  Evans,  Jr.,  born  January  12,  1936. 
The  defendant  Eleanore  Kolipinski  Smith  has  three  chil¬ 
dren,  the  defendants  Joan  C.  Smith,  born  May  6,  1933, 
Eleanore  M.  Smith,  born  August  18,  1934,  and  Robert  An¬ 
drew  Smith,  born  February  20,  1936. 

4:  The  will  of  said  Louis  Kolipinski  was  admitted  to 
probate  and  record,  and  Ella  M.  Kolipinski  qualified  and 
acted  as  executrix  thereof.  He  left  real  estate  in  the  Dis¬ 
trict  of  Columbia,  appraised  at  approximately  $432,000.00, 
and  personalty  inventoried  at  $39,855.65.  During  the  pe¬ 
riod  of  administration  the  executrix  collected  all  income, 
including  rents,  and  paid  all  expenses  of  maintaining  the 
real  estate.  Decedent’s  funeral  expenses  and  all  his  just 
debts,  including  all  taxes,  w’ere  fully  paid.  The  executrix 
turned  over  to  herself  as  trustee  the  $12,000.00  fund  re¬ 
ferred  to  in  the  fifth  item  of  said  wdll  for  the  benefit  of 
Emilie  Weiss  for  life,  and  the  fund  of  $20,000.00  referred 
to  in  the  sixth  item  of  said  will,  and  turned  over  the  resi¬ 
due  of  the  personalty,  $9,437.34,  to  herself  individually,  and 
the  final  account  of  the  executrix  was  approved  and  passed. 
Thereafter  said  Ella  M.  Kolipinski  entered  upon  her 

281  duties  as  trustee  under  the  will,  and  managed  and 
controlled  the  real  estate  and  collected  the  income 

therefrom  arising. 

5:  August  15,  1918,  Ella  M.  Kolipinski  was  married  to 
one  Louis  F.  C.  Ockershausen.  At  the  time  of  said  marri¬ 
age  none  of  said  children  of  Louis  Kolipinski  had  attained 


ELLA  M.  OCKEKSHAUSEN,  ET  AL. 


163 


the  age  of  twenty-one  years.  No  proceedings  were  insti¬ 
tuted  for  the  appointment  of  a  substitute  trustee  under  said 
and  plaintiff  continued  to  act  as  such  trustee:  in  the 
management  and  control  of  said  trust  estate. 

Said  Emilie  Weiss  died  May  28,  1923,  and  plaintiff  there¬ 
upon  turned  over  to  herself  individually  the  $12,000.00 
trust  fund  above-mentioned. 

Henrietta  Kolipinski,  second  of  testator’s  oldest  two 
living  children,  was  married  Sei)tember  1,  1925,  to  Brock- 
enbrough  Evans.  She  reached  the  age  of  twenty-one  years 
on  September  17,  1925.  She  was  then  ill,  suffering  from 
tuberculosis.  After  said  Henrietta  Kolipinski  Evans  at¬ 
tained  the  age  of  twenty-one  years,  plaintiff  continued  to 
act  as  trustee  in  fact  of  said  estate  of  Louis  Kolipinski. 

6:  After  the  death  of  said  Louis  Kolipinski,  plaintiff 
used  the  income  of  said  estate,  after  ])aying  the  expenses 
of  the  estate,  to  maintain  the  family  home,  to  support  her¬ 
self  and  her  children,  to  educate  them  and  to  provide  medi¬ 
cal  attention;  before  their  respective  marriages  she  gave 
them  spending  money  and  whatever  they  asked  for;' after 
their  marriages,  in  lieu  of  the  above,  she  gave  each  a  regu¬ 
lar  monthly  amount,  termed  an  ‘^allowance”,  beginning 
with  $100.00  a  month  each,  then  increased  it  to  $130.00,  to 
$150.00,  and  in  the  summer  of  1935  to  $175.00  per  month 
to  each  of  the  four  living  children,  and  on  special  occasions 
made  gifts  to  them. 

7 :  On  December  23,  1930,  said  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  at  the  request  of 
282  their  mother,  signed  and  verified  a  petition,  in  which 
thev  were  averi-ed  to  be  Trustees  of  the  Estate  of 
Louis  Kolipinski,  deceased,  asking  authority  to  accept  the 
offer  of  the  District  of  Columbia  for  the  purchase  of  prop¬ 
erty  of  said  estate  situated  at  Pennsylvania  Avenue  and 
Four-and-one-half  Street,  Northwest,  said  offer  to  pur¬ 
chase  said  })roperty,  and  a  copy  of  the  will  of  said  Louis 
Kolipinski,  deceased,  being  attached  to  said  petition  as  ex¬ 
hibits  thereto.  Said  petition  was  filed  in  Equity  cause  No. 
52,248  and  said  sale  was  thereupon  duly  authorized  by  this 
(’ourt  for  the  sum  of  $84,000.00,  subject  to  a  real  estate 
commission,  and  was  thereafter  consummated.  A  Check 
for  $84,000.00  |)ayable  to  the  order  of  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  Trustees,  was  re- 
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ceived  by  plaintiff  and  sent  by  plaintiff  to  her  said  daugh¬ 
ters  with  the  request  that  they  endorse  it  and  return  it  to 
plaintiff.  The  check  was  thereupon  endorsed  by  said  daugh¬ 
ters,  as  Trustees,  and  was  transmitted  by  them  to  plaintiff, 
who  paid  from  said  proceeds  of  sale  the  charges  and  ex¬ 
penses  incident  to  such  sale,  and  deposited  the  remainder  of 
said  proceeds  in  savings  accounts  in  banks,  at  interest,  in 
the  name  of  ‘‘Ella  Kolipinski”. 

8.  In  1935,  at  the  request  of  Emilie  Kolipinski  Bucy  and 
Henrietta  Kolipinski  Evans,  plaintiff  transferred  to  them, 
as  Trustees,  the  following  sums,  which  were  on  deposit  in 
banks  to  the  credit  of  ‘  ‘  Ella  Kolipinski  ’  ’ : 

American  Security  and  Trust  Company,  savings 

account  $31,357.58 

Washington  Loan  and  Trust  Company,  savings 

account  13,634.26 

Lincoln  National  Bank,  savings  account  19,151.35 

American  Security  and  Trust  Company,  Central 

Branch,  checking  account  1.03 


$64,144.22 

283  9:  December  31,  1935,  under  order  of  Court 
herein,  plaintiff  turned  over  to  Emilie  Kolipinski 

Bucy  and  Henrietta  Kolipinski  Evans,  Trustees,  the  active 
management  and  control  of  said  trust  estate,  and  formally 
deliv^ered  to  them  as  such  trustees  all  of  the  real  estate  of 
said  trust  estate  then  in  her  possession. 

of  Ldic. 

The  ('Ourt  adopts,  as  conclusions  of  law,  the  memor¬ 
andum  opinion  filed  herein  June  15,  1936. 

JENNINGS  BAILEY 
Justice 

284  District-  (-ourt  of  the  United  States  for  the 

District  of  Columbia 

Wednesday,  October  13,  1937 

The  Court  resumes  its  sessions  pursuant  to  adjourn¬ 
ments,  the  Justices  sitting  in  Equity,  presiding. 
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Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record  and  present  to  the  Court  their  Statement  of 
Evidence  taken  at  the  trial  of  this  cause,  and  heretofore 
submitted  herein,  and  pray  that  the  same  be  signed  and 
made  of  record,  nunc  pro  tunc,  which  is  hereby  accordingly 
done. 

JENNINGS  BAILEY, 

Justice, 

Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record  and  present  to  the  Court  their  Stateinent  of 
Evidence  taken  before  the  Auditor  of  the  District  Court  of 
the  United  States  for  the  District  of  Columbia,  and  pray 
that  the  same  be  signed  and  made  of  record,  nunc  pro  tunc, 
which  is  hereby  accordingly  done. 

DANIEL  W.  O’DONOGHUE, 

J  ustice. 


285  Order  Extending  Time  to  File  Record 

Filed  October  16,  1937 

United  States  Court  of  Appeals  for  the  District  of 

Columbia, 

Original  No.  2815.  October  Term,  1937. 

Equity  No.  59,573. 

David  F.  Smith,  in  his  own  i-ight  and  as  attorney  for 
Eleanore  Kolij)inski  Smith,  Petitioner^ 

vs. 

Eleanore  Kolipinski  Smith  et  al. 

On  consideration  of  the  petition  for  extension  of  time  to 
file  the  record  in  the  above-entitled  cause.  It  is  ordered  by 
the  C^ourt  that  the  time  be  and  it  is  hereby  extended  to  and 
including  November  6,  1937. 

Per  Mr.  Justice  ROBB, 

October  15,  1937. 

A  true  copy : 

Test :  MONCURE  BURKE, 

Clerk,  United  States  Court  of 
Appeals  for  the  District  of 
(Seal)  Columbia, 
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Designation  of  Record 
Filed  August  11,  1937 


* 


To  the  Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia : 

The  Clerk  will  please  i)rei)are  Transcript  of  the  Rocord 
in  the  above-entitled  cause,  and  include  therein  the  follow¬ 
ing: 

1.  Original  Bill  of  Complaint  and  all  exhibits  thereto. 

2.  Answers  of  all  Defendants  to  Bill  of  Complaint. 

3.  Answer  of  Defendant  P]milie  Kolipinski  Bucy,  in¬ 
dividually,  and  as  trustee  under  the  will  of  Louis  Kolipin¬ 
ski,  deceased,  to  Bill  of  Complaint. 

4.  Separate  Answer  to  Bill  of  Com])laint,  and  Cross-Bill, 
of  Defendant  Henrietta  Kolipinski  Evans,  individually, 
and  as  trustee  under  the  will  of  Louis  Kolipinski,  deceased, 
and  all  exhibits  thereto. 

5.  Rule  to  Show  Cause  filed  and  dated  Xovember  25, 
1935,  returnable  December  10,  1935,  issued  on  (^ross-Bill 
of  Defendant  Henrietta  Koli})inski  Evans. 

6.  Separate  Answer  to  Bill  of  Com})laint,  and  Cross-Bill 
for  affirmative  relief,  of  Defendant  Eleanore  Kolipinski 
Smith. 

7.  Joint  and  Several  Answers  to  Bill  of  Complaint,  and 

Cross-Bill  for  affirmative  relief,  of  Defendants  John 
287  C  Smith  and  Eleanore  M.  Smith,  infants,  by  David 
F.  Smith,  their  father  and  guardian-ad-litem. 

8.  Reply  of  Plaintiff  Ella  M.  Ockershausen,  in  her  own 
right,  and  as  Executi-ix  under  the  will  of  Louis  Kolii)inski, 
deceased,  to  the  Cross-Bill  of  the  Defendant  Eleanore 
Kolipinski  Smith. 

9.  Reply  of  Plaintiff,  Ella  M.  Ockershausen,  to  Rule  to 
Show  Cause  issued  on  the  Answer  and  Cross-Bill  of  De- 
fendanls  Joan  C.  Smith  and  Eleanore  M.  Smith,  infants. 

10.  Answei-  of  Defendant  Henrietta  Kolipinski  p]vans  to 
Cross-Bill  of  Defendants  Joan  C.  Smith  and  Plleanore  M. 
Smith,  infants,  and  se])arate  Answer  of  Defendant  Hen¬ 
rietta  Kolipinski  Kvans  to  Rule  to  Show  Clause  issued  on 
said  Cross- Bill  on  November  27,  1935. 
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11.  Answer  of  Defendant  Emilie  Kolipinski  Bucy  to 
Cross-Bill  of  Joan  C.  Smith  and  Eleanore  M.  Smith,  in¬ 
fants. 

11a.  Oi’der  dismissing  Cross-Bill  of  Defendant  Eleanore 
Kolipinski  Smith. 

12.  Rei)Iy  of  Plaintiff  to  Cross-Bill  of  Defendant  Hen¬ 
rietta  Kolipinski  Evans,  individnally,  and  as  trustee  under 
the  will  of  Louis  Koli])inski,  deceased,  and  Return  to  Rule 
to  Show  Cause  issued  thereon. 

13.  Order  of  December  10,  1035  continuing  Rules. 

13a.  Order  of  December  23,  1935,  discharging  rule  to 
show  cause  for  receiver  ])endente  life. 

14.  Order  of  December  31,  1935,  recpiiring  Plaintiff  to 
turn  trust  property  over  to  Trustees. 

15.  Order  dated  December  31,  1935  discharging  Rule 
issued  X^ovember  25,  1935. 

16.  Opinion  of  Hailey,  J.,  filed  June  15,  1936. 

17.  Order  dated  and  filed  June  22,  1936  directing  pay¬ 
ment  of  income,  and  referring  cause  to  Auditor,  including 
exce])tions  noted  and  made  of  record,  and  annexed  thereto, 
and  order  of  Justice  Hailey  dated  June  22,  1936  stating 
that  decree  is  not  a  final  decree  and  declining  to  fix  penalty 

of  undertaking  until  filing  of  Auditor’s  report,  an- 
288  nexed  thereto. 


18.  Re})oi-t  of  the  Auditor  filed  May  19,  1937. 

19.  Exceptions  of  Emilie  Kolii)inski  Hncy  and  Henrietta 
Kolipinski  Evans,  Trustees,  to  Auditor’s  report,  filed  May 

27,  1937. 

20.  Plaintiff’s  exeex^tions  to  Rej^ort  of  Auditor  filed  May 

28,  1937. 

21.  Exceptions  of  Defendant  Eleanore  Kolipinski  Smith 
to  Rex)ort  of  Auditor. 

22.  Exceptions  of  Defendants  Joan  C.  Smith,  Eleanore 
M.  Smith  and  Robert  A.  Smith,  infants,  to  Report  of  Aud¬ 
itor. 


23.  Plxceptions  of  Defendants  Charles  A.  Bucy,  Donald 
L.  Huey,  Kai’en  M.  Bucy  and  Brockenbrough  Evans,  Jr., 
infants,  to  Rej^ort  of  Auditor. 

24.  Final  decree  of  July  12, 1937,  including  appeals  noted 
therefrom. 


All  extensions  of  time  for  filing  statements  of  evi¬ 


dence. 
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26.  Statements  of  Evidence. 

27.  Assignments  of  Error  of  Plaintiff  and  all  Defendants, 

28.  This  Designation. 

G.  BOWDOIX  CRAIGHILL 
THOMAS  F.  BURKE 
MKTIAEL  M.  DOYLE 
Atiorvcys  for  Defendants  Em- 
ilie  Kolipinski  Bucy,  Trustee, 
!  and  Henrietta  Kolipinski  Ev¬ 

ans,  individueilly,  and  as 
:  Trustee  under  the  will  of  Louis 

Kolipinski,  Deceased. 

Service  of  foregoing  Designation  of  Record  acknowl¬ 
edged. 

JOHN  E.  LASKEY 

Attorney  for  Plaintiff. 

AUSTIN  F.  CANFIELD 
Guardian-ad -litem  for 
Bucy  and  Evans  infants. 


Guurdian-ad-litem  for 
Smith  infants. 

LEONARD  J.  GANSE 
Attorney  for  Eleanor 
Kolipinski  Smith. 

289  Desiyneifion  of  Record  on  Cross- Appeal  Fded 
On  Behalf  Of  Bucy  and  Evans  Children. 


Filed  August  11,  1937 

Honorable  Charles  E.  Stewart,  Clerk,  District  Court  of 
the  United  States  for  the  District  of  Columbia: 

The  guardian  ad  litem  for  the  Evans  and  Buev  children 
in  the  above  cause,  having  perfected  a  cross-appeal  to  the 
United  States  Court  of  Api)eals  for  the  District  of  Colum¬ 
bia,  you  are  hereby  reipiosted  to  prepare  the  following 
papers  and  records  to  be  filed  as  a  transcript  of  record  on 
appeal. 

1.  Bill  of  Complaint. 

2.  Answer  of  all  defendants. 
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3.  Cross-bill  of  Eleanore  Kolipinski  Smith,  and  answer 
of  plaintiff  thereto. 

4.  Order  appointing  Austin  F.  Canfield  guardian  ad 
litem  for  the  Buev  and  Evans  Children. 

5.  Answer  and  report  of  Austin  F.  Canfield,  guardian 
ad  litem. 

6.  Order  signed  by  Bailey,  J.  : 

7.  Auditor’s  report. 

S.  Exceptions  to  auditor’s  report. 

9.  Final  decree  signed  by  O’Donoghue,  J. 

10.  Memorandum  notation  of  cross-appeal  by  Austin  F. 
Canfield,  guardian  ad  litem. 

11.  Memorandum  order  fixing  cost  bond  on  appeal  at 
$100.00,  or  in  lieu  thereof  $50.00  in  cash. 

290  12.  Memorandum  deposit  by  Austin  F.  Canfield  of 

$50.00  in  cash. 

13.  Statement  of  Evidence. 

14.  Assignment  of  Errors. 

15.  This  Designation. 

AUSTIN  F.  CANFIELD 
Guardian  ad  litem  for  Bucy 
and  Evans  children. 


Service  of  coi)y  of  the  foregoing  Designation  of  Record 
acknowledged  this  11th  day  of  August,  A.  D.,  1937. 

JOHN  E.  LASKEY 
Attorney  for  Plaintiff.  \ 

M.  M.  DOYLE 

F.  A.  THUEE 

Attys,  for  Emilie  Kolipinski 
Bucy,  Trustee. 

G.  B.  CRAIGHILL  &  T.  F. 
BURKE, 

Attys  for  Henrietta  K.  Evans, 
indiv.  S  as  Trustee  under  will 
of  Louis  Kolipinski  deceased. 


Guardian  ad  litem  for  Smith 
infants. 

LEONARD  J.  GANSE 
Attorney  for  Eleanor  Koli¬ 
pinski  Smith 
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Plaintiff's  Designation  Of  Record. 
Filed  August  12,  1937 


* 


The  plaintiff  having  perfoeted  an  appeal  herein  to  the 
United  States  Court  of  A})]ieals  of  the  District  of  Colum¬ 
bia  on  July  30,  1937,  hereby  recpiests  the  Clerk  of  the 
District  Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia  to  })repare  a  transcrii)t  of  record  on  appeal,  in¬ 
cluding  therein  the  following  papers  and  proceedings: 

1 :  Bill  of  complaint  and  exhibit. 

2:  Sei)arate  answer  and  crossbill  for  affirmative  relief 
of  defendant  Kleanore  Kolipinski  Smith. 

3:  Fleply  of  plaintiff  in  her  own  right  and  as  executrix 
to  crossbill  of  defendant  Eleanore  Kolipinski  Smith. 

4:  Order  naming  additional  parties  defendant. 

5:  Order  dismissing  separate  answer  and  crossbill  of 
defendant  Eleanoi*e  Koli])inski  Smith. 

6:  Answer  of  defendant  Louis  Kolii)inski. 

7 :  Joint  and  several  answer  and  crossbill  of  infant  de¬ 
fendants  Joan  C.  Smith  and  Eleanore  M.  Smith. 

8:  Answer  of  defendant  Eleanore  Kolipinski 
292  Smith. 

9:  Bei)Iy  of  plaintiff  to  ci'ossbill  of  defendants 
Joan  C.  Smith  and  Eleanore  iM.  Smith. 

10:  Answer  of  defendant  Emilie  Kolipinski  Bucy,  indi¬ 
vidually  and  as  trustee,  to  bill. 

11 :  Answer  and  crossbill  of  defendant  Henrietta  Koli¬ 
pinski  Evans,  individually  and  as  trustee,  to  bill. 

12:  Rule  to  show  cause  issued  on  crossbill  of  defendant 
Henrietta  Kolipinski  Evans. 

13 :  Rule  to  show  cause  issued  on  crossbill  of  defendants 
Joan  C.  Smith  and  Eleanore  M.  Smith. 

14:  Order  adding  Karen  Marie  Bucy,  infant,  defendant. 

15:  Answer  of  defendant  Henrietta  Kolipinski  Evans  to 
rule  issued  Xovember  27,  1935,  and  answer  to  crossbill  of 
Smith  infants. 

16:  Re])ly  of  i)laintiff  to  crossbill  of  defendant  Henrietta 
Kolipinski  Evans,  and  return  to  rule. 

17 :  Return  of  i)laintiff  lo  rule  issued  November  27,  1935, 
on  crossbill  of  Smith  infants. 
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18:  Answer  of  Charles  A.  Buev,  Donald  L.  Bucy,  and 
Karen  Marie  Bucy,  infant  defendants,  and  report  of  guard¬ 
ian  ad  litem. 

19:  Answer  of  defendant  Emilie  Kolipinski  Bucy,  in¬ 
dividually  and  as  trustee,  lo  crossbill  of  Joan  C.  Smith  et  al. 

20:  Order  discharging  lule  of  November  27,  1935,  on 
erossbill  of  Joan  C.  Smith  et  al. 

21 :  Order  to  turn  trust  property  over  to  trustees. 

22:  Order  discliai-ging  rule  of  November  25,  1935,  on 
crossbill  ot  defendant  Evans. 

23:  Order  adding  Brockenb rough  Evans,  Jr.,  infant,  de¬ 
fendant. 

24:  Ordio*  adding  Robeid  A.  Smith,  infant,  defendant. 

25:  Answer  of  defendant  Robert  A.  Smith,  infant,  de¬ 
fendant. 


20:  Answer  oT  Brockenbrougli  Evans,  Jr.,  infant 
292)  defendant. 

27 :  Mernoi-andum  ot*  trial.  May  4-5  1936.  : 

28:  Opinion  of  Bailey,  J. 

29:  Order  directing  i)ayment  of  income  and  referring 
cause  to  Auditor,  and  exceptions  noted;  exceptions  made 
of  record. 

30:  Report  of  Auditor.  (Please  omit  portions  of  bill  of 
complaint,  answers,  crossbills,  opinion,  orders,  and  extracts 
from  testimony,  which  are  quoted  at  length,  simply  stating 
what  the  ])arts  are  which  are  omitted). 

31:  Exce])tions  of  Joan  C.  Smith,  Eleanore  M.  Smith 
and  Robert  A.  Smith  to  Auditor’s  report. 

32 :  Exceptions  of  Emilie  Kolipinski  Bucy  and  Henrietta 
Kolipinski  Evans,  Trustees,  to  Auditor’s  report. 

33:  Exceptions  of  plaintiff  to  Auditor’s  report. 

34:  Exce])tions  of  Bucy  and  Evans  infant  defendants  to 
Auditor’s  report. 

35:  Memorandum  of  hearing  on  exceptions  to  Auditor’s 
report,  June  23-24,  1937. 

36:  Final  decree  sustaining  and  overruling  exceptions  to 
Auditor’s  rei)ort;  appeals  noted  by  respective  parties. 

37 :  Memorandum  of  deposit  of  $50.00  cash  for  costs  on 
plaintiff's  ap])eal,  July  30,  1937. 

38:  Memorandum  of  extensions  of  time  for  filing  state¬ 
ments  of  evidence  and  amendments  thereto. 

39:  jMemorandum  of  filing  statements  of  evidence. 
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40:  Memorandum  of  notices  of  filing  statements  of  evi¬ 
dence,  and  dates  of  submission  thereof,  and  acknowledge¬ 
ments  of  service  of  such  notices. 

41 :  Statements  of  evidence. 

42:  Assignments  of  error  of  plaintiff  and  all  de- 
294  fendaiits. 

43:  This  designation. 

JOHN  K.  LASKEY 
Aifonic.y  for  Plaintiff. 

Service  of'copy  of  ahovx  designation  acknowledged  this 
. . . .  dav  of  August,  1937. 

M  M  DOYLE— F.  A.  THUEE 
Attorney  for  defendant  Emilie 
Kolipinski  Bucy  as  trustee 

(J  BOWDOIX  ( JL\1GH1LL 
THOMAS  F.  BURKE 
Attorneys  for  defendant  Henrietta 
Kolipmski  Evans  individually  cmd 
as  trustee. 

LEONARD  J.  GANSE 

Attorney  for  defendant  Eleanore 
K  ol  i  p  in  ski  S  m  ith 

AUSTIN  F.  (^ANFIELD 

(hiardian  ad  litem  for  defendants 
Charles  A.  Bueyy  Donald  L.  Bucy, 
Karen  Marie  Bucy  and  Brocken- 
b rough  Evans  Jr.,  infants. 


Guardian  ad  litem  for  defendants 
Joan  C.  Smith,  Eleanore  M.  Smith 
and  Robert  A.  Sinith  infants 

295  Affidavit  Of  Service. 

Filed  August  12,  1937 

District  of  Columbia,  .s.s; 

John  L.  Laskey,  being  lirsl  duly  sworn,  upon  oath  de¬ 
poses  and  says: 
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That  for  and  on  behalf  of  John  E.  Laskey,  attorney  for 
the  plaintiff  herein,  on  the  eleventh  day  of  August,  1937,  he 
left  at  the  office  of  David  F.  Smith,  guardian  ad  litem  for 
Joan  (\  Smith  et  ah,  906-908  Union  Trust  Building, 
Fifteenth  and  II  Streets,  N.  W.,  Washington,  D.  C.,  with 
the  i)erson  in  charge  of  said  office,  a  copy  of  the  plaintiff’s 
designation  of  record  herein,  having  been  first  advised  by 
said  person  in  charge  that  said  David  F.  Smith  was  out  of 
the  citv. 

JOHN  K  LASKEY 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
August  1937. 

MABEL  E  ASHLEY 

(Notarial  Seal)  Notary  Public  D.  C, 


296  ('ountrrflrsif/iiafiou  of  Eleanor  Kolipinski  Smith  to 
the  Desiyaations  of  Record  Filed  on  Behalf  of  the 
Appellants  Herein. 


Filed  August  16,  1937 

*  ♦  #  m  #  #  *  #  # 

(\)mes  now  Eleanor  Kolipinski  Smith,  one  of  the  de¬ 
fendants  herein,  and  designates  parts  of  the  record  to  be 
included  in  addition  to  those  heretofore  designated  by  the 
respect iv’c  ai)])ellants  herein,  the  said  additional  parts  be¬ 
ing  deemed  necessary  and  material  to  a  full  determination 
of  the  questions  raised  on  the  appeals  taken  in  this  cause. 
Said  additional  parts  of  the  record  are  as  follows : 

1.  Motion  of  Plleanor  Kolipinski  Smith,  filed  October  25, 
1935,  to  dismiss  her  sei)arate  answer  and  cross-bill. 

2.  Petition  of  P]leanor  Kolipinski  Smith,  filed  July  1, 
1937,  to  remove  counsel;  notice  and  affidavit. 

3.  Order  continuing  hearing  on  petition  to  remove  and 
substitute  counsel. 

4.  Answer  of  David  F.  Smith  to  petition  to  remove  and 
substitute  counsel. 

5.  Photostatic  copy  of  bond  for  costs  on  appeal,:  filed 

July  23,  1937. 

297  6.  Affidavits  (2)  for  Eleanor  Kolipinski  Smith, 

filed  July  26,  1937. 

7.  Affidavit  of  David  F.  Smith,  filed  July  28,  1937.: 
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8.  Order  entered  July  29,  1937,  substituting  counsel  for 
Eleanor  Koli])inski  Smith:  exceptions  noted;  appeal  noted. 

9.  A))pea ranee  of  Leonard  J.  Ganse  on  July  30,  1937,  for 
Eleanor  Koli})inski  Smith. 

10.  This  counterdesignation. 

LEOXAKJ)  J.  GANSE 

Affonirif  for  Eleanor  Kolipin- 
ski  Smith 


Service  o!  copy  of  the  foregoing 
record  is  hereby  acknowledged  this 
1937. 


counterdesignation  of 
Ibth  day  of  August, 


JOHN  E.  LASKEY 
By  M.  E.  Ashley 
Attorney  for  Plaintiff 


M.  M.  DOYLE 
F.  A.  TIIUEE 

Attorney  for  Drfendaid  Eni- 
ilie  Kolipinski  Bucy,  as 
trustee. 


G.  BOWDOIN  CRAIGHILL 
THOMAS  F.  BURKE 
Attorneys  for  Defendant  Hen¬ 
rietta  Kolipinski  Evans,  in¬ 
dividually  and  as  trustee. 

AUSTIN  F.  C^\N FIELD  H.P.S. 
Guardian  ad  litem  for  Defen- 
daiits,  Charles  A.  Bucy,  Don¬ 
ald  L.  Buey,  Karen  Marie 
Buey,  and  Broekenho  rough 
Evans,  Jr.,  bifants. 

298  - 

;  Guardian  ad  litem  for  Defen¬ 

dants  Joan  C.  Smith,  Eleanore 
M.  Smith,  and  Robert  A. 
Smith,  infants. 


District  of  Uolumbia,  .sn: 


Service  of: the  foregoing  counterdesigiiation  of  Eleanor 
Kolipinski  Smith  to  the  designations  of  record  tiled  on  be- 
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lialf  of  the  appellants  herein  was  made  upon  David  F. 
Smith,  Esq.,  at  his  office,  908  Union  Trust  Building,  Wash¬ 
ington,  D.  C.,  by  leaving  copy  thereof  at  said  office  on  the 
16th  day  of  August,  1937. 

LEONARD  J.  GANSE 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
August,  1937. 

CHARLES  E.  STEWART, 

By  H.  B.  Dertzbaugh, 

Asst  Clerk 

299  Designation  of  Record  on  Behalf  of  Eleanore 

K.  Smith,  et  al. 

Filed  Aug-ust  17,  1937 

#**#****  # 

To  the  Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia: 

The  (9erk  will  ])lease  pre])are  a  transcript  of  the  record 
in  the  above  cause  and  include  therein  all  designations  for 
the  record  hied  by  plaintilf  and  defendants  and  add  to  the 
record  the  following: — 

1.  Order  of  October  28,  1935  appointing  David  F.  Smith, 
Esq.,  guardian  ad  litem  for  Joan  C.  Smith  and  Eleanore 
M.  Smith,  infants. 

2.  Order  of  April  3,  1936  appointing  David  F.  Smith, 
Esq.,  guardian  ad  litem  for  Robert  A.  Smith,  infant. 

3.  Appearance  June  17,  1936  of  David  F.  Smith,  Esq., 
as  attorney  for  Eleauoi'e  Kolipinski  Smith,  and  signature 
and  aT)proval  at  foot  thereof  bv  Eleanore  Kolipinski 
Smith. 

4.  Affidavit  of  David  F.  Smith  as  to  services  of  papers 
on  counsel. 

5.  Recpiests  for  s])ecial  findings  and  conclusions  and  the 
correction  in  said  retiu^^^f^^?  together  with  the  dates  of  sub¬ 
mission  thereof  to  the  Auditor. 

6.  Motion  of  Eleanore  Koli])inski  Smith,  Joan  C.  Smith, 
Eleanore  M.  Smith  and  Robert  A.  Smith  to  remand  the  re¬ 
port  of  the  Auditor  for  findings  etc. 

7.  Report  and  account  of  the  Auditor  in  its  entirety. 

8.  All  orders  making  exceptions  of  record. 
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9.  Opinion  of  Bailey,  J.  dated  November  25,  1935. 

10.  Notation  of  approval  and  filing  of  undertaking  for 
costs  in  the  sum  of  $100,  on  the  appeals  of  Eleanore  Koli- 
pinski  Smith,  Joan  C.  Smith,  Eleanore  M.  Smith  and 
Robert  A.  Smith. 

11.  Assignments  of  errors  filed  by  Eleanore  Kolipinski 
Smith,  Joan  i\  Smith,  Eleanore  M.  Smith  and  Robert  A. 
Smith. 

12.  This  designation. 

DAVID  F.  SMITH 
Attorney  for  Eleanore  Koli¬ 
pinski  Smith  and  guardian  ad 
litem  for  the  Smith  infants ^ 
defendants. 

300  Designation  of  Record  on  Behalf  of  David  F. 

Smith  in  Proper  Person ^  &e. 

Filed  August  17,  1937 

**%**#«*:X< 

To  the  Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia: 

The  Clerk  will  please  prepare  a  transcript  of  the  record 
on  the  appeal  of  David  F.  Smith,  Esq.  from  the  order 
entered  in  the  above  cause  July  29,  1937  and  in  addition  to 
the  designation  for  the  record  filed  bv  alleged  counsel  for 
Eleanore  Kolipinski  Smith,  add  thereto  the  following: — 
(all  appeals  to  go  up  on  a  single  record). 

1.  All  pax)ers  spexfified  in  a  designation  filed  herein  pur- 
])orting  to  be  signed  by  counsel  for  Eleanore  Kolipinski 
Smith. 

2.  Assignment  of  errors  by  David  F.  Smith,  Esq. 

3.  Notation  of  apj)roval  and  filing  of  undertaking  for 
costs  in  the  sum  of  $100.  on  the  appeal  of  David  F.  Smith, 
Esq.  from  the  order  of  July  29,  1937. 

4.  This  designation. 

DAVID  F.  SMITH 
In  proper  person  in  his  own 
right  and  as  attorney  for  the 
defendant^  Eleanore  Kolipin¬ 
ski  Smith. 
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301  Supplemental  Designation  for  the  Record  on  the 
Appeal  of  David  F.  Smith  from  the  Order  of  July 
29, 1937. 

Filed  September  7,  1937 

*  *  *  #  *  *  *  ♦  # 

To  the  Clerk  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia: 

Ill  connection  with  the  appeal  of  David  F.  Smith  in  his 
own  right  and  ius  attorney  for  the  appellant,  Eleanore 
Koliiiinski  Smith,  from  the  order  of  July  29,  1937,  certain 
proceedings  of  record  have  occurred  since  the  filing  of  the 
previous  designation  for  the  record  which  are  to  be  in¬ 
cluded  in  the  record  on  appeal.  Please  add  the  following: 

1.  Petition  styled  “Eleanor  Kolipinski  Smith,  by  her 
attorney,  Leonard  J.  Ganse,’’  to  strike  certain  designations 
of  record. 

2.  Ojiposition  to  said  motion  to  strike. 

3.  Order  of  Letts,  J.  overruling  the  motion. 

4.  This  su])plemental  designation. 

DAVID  F.  SMITH 
In  his  own  right  and  as  at¬ 
torney  for  appellant,  Eleanore 
Kolipinski  Smith. 

Copv  Received 

8/26/37 

G  B  CRAIGHILL 

T  F  BURKE 

Attys  for  Evans,  Indiv.  S  as 
Trustee. 

LEONARD  J.  GANSE, 
Attorney  for  Eleanor  Kolipin¬ 
ski  Smith 

JOHN  E.  LASKEY 
Atty  for  Plaintiff 

9/7/37 
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302  District  Court  of  the  United  States  for  the 

District  of  Columbia 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  herebv  certifv 
the  foregoing  i)ages  numbered  from  1  to  301,  both  inclusive, 
to  be  a  true  and  correct  transcrii)t  of  the  record,  according 
to  directions  of  counsel  herein  liled,  copies  of  which  are 
part  of  this  transcript,  in  cause  Xo.  59573  in  Equity,  where¬ 
in  Ella  M.  Ockershausen,  in  her  own  right  and  as  Ex¬ 
ecutrix  under  the  will  of  Louis  Kolipinski,  deceased,  is 
Plaintiff  and  Emilie  Kolipinski  Bucy,  et  al,  are  Defendants, 
as  the  same  remains  upon  the  files  and  of  record. 

In  testimonv  whereof,  I  hereunto  subscribe  mv  name 
and  affix  the  seal  of  said  Court,  at  the  (hty  of  'Washington, 
in  said  District,  this  2Gth  day  of  October,  1937. 

C.  E.  STEWART, 

(Seal)  Clerk. 
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Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Xov  3-1937  Moncure 
Burke,  C^erk 


In  the  District  Court  of  the  United  States  for 
the,  Distriet  of  Columbia 

Holding  an  Ecpiity  Court 

E(piity  X'o.  59,573 

Etj.a  M.  OcKERSHAi’SEN  ill  liei*  owii  right  and  as  executrix 
under  the  will  of  Louis  Kolipinski,  deceased,  3815 
Ingomar  Sti*eet,  X.  W.,  Washington,  1).  Ck,  Plaintiff, 


V. 

Emii.ie  Kolipinski  Buoy  4032  Hunt  Avenue  (ffievy  Chase, 

Maryland,  (‘t  ah.  Defendants 

Statement  of  Evidence 

Be  it  remembered  that  the  above-entitled  cause  was  tried 
on  May  4  and  5,  1930,  before  Mr.  Justice  Jennings  Bailey; 
John  E.  Laskey,  Esquire,  appearing  for  plaintiff,  Ella  M. 
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Oekershausen,  in  her  own  right  and  as  executrix  under  the 
will  of  Louis  Kolipinski,  deceased;  Michael  M.  Doyle,  Es- 
(]uire,  for  defendant,  Emilie  Kolipinski  Bucy,  individually 
and  as  trustee  under  the  will  of  Louis  Kolipinski,  deceased; 
G.  Bowdoin  Craighill,  Esquire,  and  Thomas  F.  Burke,  Es¬ 
quire,  for  defendant,  Ilenrietta  Kolipinski  Evans,  individu¬ 
ally  and  as  trustee  under  the  will  of  Louis  Kolipinski,  de¬ 
ceased;  David  F.  Smith,  Esciuire,  guardian  ad  litem  iov  de¬ 
fendants,  Joan  (\  Smith,  p]leanore  M.  Smith  and  Robert 
A.  Smith,  minors,  and  Austin  F.  Ganfield,  Esquire,  guardian 
ad  for  defendants  (Jiai'les  Andrew  Buev,  Donald  L. 

Bucy,  Karen  Marie  Bucy  and  Brockenbrough  Evans,  Jr., 
minors;  and  thereupon  the  following  proceedings  were 
had,  evidence  olfered  and  given,  rulings  made  by  the  Court, 
and  exceptions  taken  and  noted  by  the  Court. 

304  When  the  cause  was  called  for  trial  on  May  4, 
1936,  said  David  F.  Smith,  guardian  ad  litem  for 
Joan  C.  Smith  and  Eleanore  M.  Smith,  infants,  requested 
leave  of  the  Court  to  withdraw,  without  prejudice,  for 
reasons  stated  at  the  time,  so  much  of  the  answer  and  cross¬ 
bill  of  said  infants,  filed  October  28,  1935,  as  exhibited  alle¬ 
gations  and  grounds  for  removal  of  the  two  oldest  children 


of  testator  as  substitute  trustees  under  the  will  and  so  much 
thereof  as  prayed  that  said  substitute  trustees  be  ordered 
to  furnish  an  undertaking  for  the  protection  of  the  estate; 
whereui)on,  without  objection  from  any  party,  the, court 
granted  said  motion  and  so  much  of  said  answer  and  cross¬ 
bill  as  is  stated  above  was  withdrawn,  without  prejudice. 

Thereupon,  to  maintain  the  issues  on  her  part  joined, 
plaintiff  testified  in  substance  as  follows: 

305  She  was  married  to  Dr.  Louis  Kolipinski  August 
20,  1902;  six  children  were  born  of  that  marriage: 
Emilie,  born  August  31,  1903;  Henrietta,  born  September 
17,  1904;  Plleanore  and  Ottilie,  twins,  born  October  7,  1905; 
Louis,  born  A])ril  26,  1907,  and  Andrew,  born  March  9, 
1910.  No  children  were  born  to  Dr.  Kolipinski  and  plaintiff 
after  the  birth  of  Andrew.  At  the  time  of  the  execution  of 
his  will,  November  2,  1910,  and  until  the  date  of  his  death, 
Decembei-  15,  1914,  Dr.  Kolipinski  and  plaintiff  lived  to¬ 
gether  as  husband  and  wife,  at  631  1  Street,  Northwest^  and 
said  six  children  lived  with  them.  Dr.  Kolipinski  was  the 
head  of  the  establishment.  He  was  born  November  3, 1859; 


180 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AI..  VS. 


plaintiff  was  born  November  21,  1878.  After  the  death  of 
Dr.  Kolipinski  plaintiff  and  said  children  continued  to  live 
at  631  I  Street,  Northwest,  until  about  May  15,  1924,  when 
they  moved  to  3815  Ingomar  Street,  Northwest,  which  is 
the  family  home  at  present.  Ottilie  Kolipinski  McGlue  died 
December  29,  1929,  intestate  and  without  issue.  Andrew 
died  November  7,  1931,  unmarried  and  intestate.  After 
Dr.  Kolipinski 's  death  i)laintiff  acted  as  executrix  of  his 
estate,  which  included  real  estate  in  the  District  of  Colum¬ 
bia  of  the  a})praised  value  of  approximately  $432,000.00  at 
the  time  of  his  death. 

It  was  agreed  by  counsel  that  the  papers  and  proceedings 
in  Administration  cause  No.  21,394,  Estate  of  Louis  Koli¬ 
pinski,  deceased,  and  in  Ecpiity  cause  No.  52,248,  in  which 
the  sale  of  the  Pennsylvania  Avenue  property  (Lots  808- 
809,  Reservation  10)  for  $84,000.00  was  authorized  by  the 
Court,  might  be  considered  in  evidence  herein,  and  that 
counsel  would  have  the  right  to  call  to  the  Court’s  attention 
anything  in  those  papers  that  might  be  pertinent  to  this 
cause. 

Plaintiff  identified  the  j)etition  for  her  a])pointment  as 
exe<*utrix,  in  said  Administration  cause  No.  21,394,  which 
stated  that  at  the  time  of  the  death  of  Dr.  Kolipinski  his 
debts  amounted  to  an  estimate  of  $600.00,  and  the  in¬ 
ventory  filed,  which  showed  ])ersonalty  of  $39,855.65. 
306  In  ]>Iaintiff's  first  account  as  executrix,  filed  May  15, 
1915,  a])proved  June  14,  1915,  she  charged  herself 
with  inventoried  and  with  api)raised  ])ersonalty,  and  with 
rentals  of  said  real  estate  for  the  })eriod  covered  by  said 
account,  December,  1914,  to  March,  1915,  inclusive,  and  took 
credit  for  payments  on  account  of  the  repairs,  etc.,  of  said 
real  estate. 

In  plaintiff's  second  and  final  account  as  executrix,  filed 
March  7,  191(),  which  was  approved  March  21,  1916,  as  filed, 
she  charg(Hl  luo'self  with  the  balance  from  her  said  first 
account,  and  with  I'entals  fi'oin  said  real  estate  for  the 
l)eriod  (.-ovim-ihI  by  said  second  and  final  account,  April  1, 
1915,  to  February  S,  1916,  and  took  credit,  among  other 
things,  for  the  following  payments: 
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Feby.  S,  1916,  Joseph  A.  Hayden,  Espqirs, 
s])ecial  taxes  ete.  maintenance  and  commis¬ 


sions  in  nianai>ing-  property  of  Estate  $7,253.49 

May  24,  1915,  Collector  of  Taxes,  D.  C.  Taxes, 
upon  proi)erty  of  Estate  (real)  for  year  end¬ 
ing  June  30,  *1915  3,842.69 

May  24,  1915,  Collector  of  Taxes,  D.  C.,  Taxes 
upon  personal  property  of  Estate  for  year 
ending  June  30,  1915  '  9.75 

May  25,  1915,  Collector  of  Internal  Revenue,  U. 

S.  Income  Tax  1914  139.27 

Ai)ril  13,  1915,  Frank  Geier’s  Sons,  Funeral  Ex¬ 
penses  for  decedent  541.00 

May  31,  1915,  St.  Mary’s  Cemetery,  burial  lot  or 
site  for  mausoleum  466.00 

Oct.  1,  1915,  St.  Mary’s  Cemetery,  rent  of  vault 
awaiting  completion  of  ^lausoleum  47.00 


Said  second  and  final  account  further  showed  that  the 
balance  of  the  i)oi‘sonal  estate,  including  rents  from  real 
estate  collected  by  plaintiff  during  administration,  was 
])aid  to  her  in  the  following  capacities: 


307  Ella  Kolii)inski,  Trustee,  Real  Estate 
Protection  Fund,  under  the  Fifth  Item 
of  AVill  $20,000.00 

Ella  M.  Kolipinski,  Trustee,  Fund  for  the  ben¬ 
efit  of  Emilv  AVeiss,  under  the  Fourth  Item  of 
Decedent ’s  Will  12,000.00 

Ella  M.  Kolipinski,  ri‘sidue  under  Sixth  Item 
of  Decedent’s  Will  9,437.34 


$41,437.34 

On  cross-examination  by  counsel  for  Bucy  and  Evans, 
Trustees,  plaintiff  testified  that  she  employed  Frank  Mori- 
artv  as  her  attornev  to  settle  her  husband’s  estate,  but  he 
went  overseas  during  the  war;  that  she  read  over  her  hus¬ 
band’s  will  soon  after  his  death,  but  did  not  become  thor¬ 
oughly  familiar  with  it;  that  before  her  second  marriage  in 
1918,  she  consulted  ^Ir.  Laskey  as  attorney  as  to  whether  or 
not  a  new  trustee  should  be  appointed,  but  did  not  take  any 
action  to  have  a  new  trustee  appointed,  “because  eve^- 
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tiling  was  running  along  amoothly ;  no  one  was  doing  away 
with  anything;  the  children  were  all  small.  I  did  not  see 
any  need  for  it  and  I  knew  just  how  Dr.  Kolipinski  felt 
about  everything  and  I  thought  I  was  doing  right.  My 
children  were  all  small  and  I  was  doing  everything  for 
their  benefit’^;  that  during  their  minority  the  children 
lived  in  her  home  and  she  supi)orted  them  and  educated 
them,  gave  them  evervthing  thev  wanted:  that  as  tliev 
became  older  and  married,  she  gave  them  an  allowance; 
that  before  they  married,  she  did  not  give  them  an  allow¬ 
ance,  but  they  would  come  to  her  and  she  gave  them  what¬ 
ever  they  wanted;  that  she  did  not  give  them  $5  per  week 
spending  money,  they  could  not  get  along  on  that;  that 
thev  would  ask  for  monev  and  she  would  give  it  to  them, 
but  never  ke])t  account  of  how  much  she  gave  them. 

On  cross-examination,  ])laintiff  further  testified  that 
when  Mrs.  Henrietta  Evans  reached  her  twentv-first  vear, 

Mrs.  Evans  was  in  Braddock  Heights,  very  ill,  hav- 
308  ing  come  from  Saranac;  that  iilaintiff  went  to  !Mr. 

Laskev  and  asked  him  what  she  should  do  about  con- 
tonuing  to  act  as  trustee;  that  Mr.  Laskev  asked:  “Is  everv- 
thing  going  along  all  right?  Is  the  estate  going  along  all 
right?”  and  she  re])lied,  “Yes”;  that  he  then  asked  about 
the  children  and  Henrietta's  health;  she  told  him  Henrietta 
was  v’erv  ill,  and  he  said:  “If  evervthing  is  going  along  all 
right  and  the  girls  are  not  just  in  a  j)Osition  yet  to  take 
hold  of  things,  just  keep  on  doing  things,  go  ahead  as  you 
have  been'’;  that  Henrietta  became  21  years  old  on  Sep¬ 
tember  17,  1925,  and  was  married  secretly  prior  to  that 
time;  ])laintirf  learned  later  that  she  had  married  on  Sep- 
temlKM-  1,  1925,  although  very  ill  at  that  time;  that  Joseph 
A.  Hayden,  a  real  estate  agent,  had  been  in  immediate 
chargc‘  of  the  real  estate  foi-  Dr.  Kolipinski,  and,  after  Dr. 
Koli})inski’s  death,  continued  in  charge  for  plaintiff  and  is 
still  in  chai'ge  for  Bucy  and  Evans,  Trustees,  of  collecting 
rents  and  making  rei)airs;  plaintiff'  ])aid  taxes;  Hayden 
|)aid  some  of  the  taxes  in  the  beginning,  plaintiff'  paid  them 
afterward;  that  after  Henrietta’s  marriage  in  Se})tember, 
1925,  she  lived  with  plaintiff'  for  several  months  and  llum 
went  back  to  Saranac;  that  after  her  marriage  Henrietta 
did  not  ask  plaintiff'  any  questions  in  regard  to  what  her 
rights  were  under  her  father’s  will,  and  prior  to  the  filing 
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of  thiv^  suit  (September  25,  1935)  Henrietta  never  asked 
])laintiff  whether  or  not  she,  Henrietta,  had  a  right  to  serve 
us  trustee  or  was  entitled  to  part  of  the  income  under  her 
fatlier's  will:  that  Henrietta  ‘‘asked  to  see  the  books  after 
she  found  out  that  we  sold  the  property  on  the  Avenue”  in 
1931;  that  Henrietta  was  aware  of  the  fact  then  that  she 
was  trustee,  that  is,  in  1930  when  the  proceeding  to  sell  the 
prop(‘rty  was  started;  that  ])laintiff  had  been  keeping  the 
books  and  would  oixni  the  books,  but  Henrietta  did  not 
seem  to  pay  much  attention  to  them;  “she  claims  that  I 
closed  the  books,  but  I  did  not”. 

Counsel  foi-  defendant  then  proceeded  to  examine  the 
witness  with  respect  to  matters  not  pertinent  to  the 
309  direct  examination,  and  thereby  made  her  his  wit¬ 
ness  for  that  ])urpose,  but  announced  that  she  was  a 
hostile  witness  bv  whose  answers  defendants  would  not  be 
l)ound.  On  such  examination  for  the  defendants,  plaintiff, 
referring  to  her  prior  testimony  that  up  to  September, 
1935,  no  demand  had  been  made  by  Henrietta  for  a  definite 
l)art  of  the  income,  testified  that  Henrietta  had  been  getting 
an  allowance,  beginning  in  1925  with  $100.  a  month;  that 
Mr.  FiVans  came  around  and  made  demands  at  different 
times  and  plaintiff  gave  Henrietta  $130.  per  month,  then 
$100.  ])er  month  and  finally  $175.  per  month;  that  she  gave 
Heni-ietta  a  statenumt  of  gross  rents  and  net  income,  in 
])ia intiff's  handwi-iting  (marked  Defendant  Evans’  Exhibit 
Xo.  1),  reading  as  follows: 

“Gross  Rents  Net  income  all  sources 


1926—  $51164.45 

1927—  50061.95 

1928—  49322.40 

1929—  45762.10 

1930—  46360.45 

1931—  38896.60 

1932—  39306.75 

1933—  35767.25 


$  18383.80 
14340.47 

15040.52 
11083.59 
13501.32 

12092.52 
9460.42 
7367.99  ” 


Upon  further  examination  for  defendants,  plaintitBf 
identified  her  recei|)t  as  trustee  to  hei‘self  as  Executrix  for 
the  fund  of  $20,000.  under  the  Fifth  Item  of  the  will,  and 
with  respect  thereto  testified: 
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“Q.  Now,  with  rofcreiu'e  to  tliis  fund  of  $20,000,  have 
you  still  that  fund  in  youi*  possession?  ‘‘A.  No,  sir,  not 
all  of  it. 

‘‘Q.  Mrs.  Ockei-hausen,  what  has  heroine  of  that  $20,000. 
fund?  ‘‘A.  A  .e:ood  ])art  of  it  was  used  foi*  taxes  and  im¬ 
proving'  proj)erty;  that  is  wliat  it  was  used  for. 

310  You  mean  improvinii*  real  estate  helonuini*'  to 
the  trust  estate?  “A.  Yes. 

““Q.  You  have  none  of  it  now  in  your  ])ossession? 

**^***###  * 

“A.  Yes,  th(‘re  is  some  left  over,  certainly. 

“Q.  About  how  mucli  is  ](‘ft  ?  “A.  T  think,  althouirh  I 

am  not  sure,  over  $3,000. 

Bv  ^Ir.  Laskev: 

«  « 

‘‘Q.  you  mean  in  your  possession?  “A.  Xo,  not  in  my 
]>ossession. 

“Mr.  Laskey:  That  was  the  (piestion. 

“The  Witness:  I  have  not  anythin^'  in  my  })ossession.  I 
turned  overvthin<>'  over  to  the  <»irls. 

Bv  !^^r.  rraie:hill: 

“Q.  Just  what  do  von  mean  bv  that?  Do  vou  mean  vou 

placed  it  in  tlie  bank  to  their  credit?  “.-V.  Yes,  it  is. 

“Q.  You  have  not  i)hysically  i»'iven  your  dauiihter  any  of 

the  cor})us  of  the  estate?  “A.  The  corpus  of  the  estate? 

“Q.  The  ])rincipal  of  the  estate.  “A.  Its  properties? 

“Q.  Yes.  “A.  Xo :  they  liave  not  anything  in  jiroperties, 

certainlv  not. 

% 

“Q.  AVe  understand  tliat  under  the  order  of  the  ('’ourt 
vou  surrendered  possession  of  the  real  estate  to  them? 
“A.  Yes. 

“Q.  It  is  being  operated  through  Mr.  Havdeii?  “A. 
Yes. 

311  “Q.  As  to  the  $^1,000  left  of  this  $20,000  fund,  will 
you  state  how  you  delivered  it  to  them?  A.  Yes. 

“Q.  How?  A.  It  is  in  the  fund  with  the  sale  of  the 
Avenue  property. 

“Q.  AVhat  did  the  sale  of  the  Avenue  property  produce? 
A.  $84,000.;  that  is  gross.’’ 
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Plcuntilf  thereupon  identified  and  there  was  offered  and 
received  in  evidence,  marked  Evans  Exhibit  No.  3,  a  mem¬ 
orandum  showini*:  the  disposition  made  of  the  gross  pro¬ 
ceeds,  $84,000.00,  realized  from  the  sale  of  the  Pennsylvania 
Avenue  i)roperty,  such  memorandum  reading  as  follows: 

of  Moifcij  Received  from  Sale  of  Pemisylvania 
Avenue  Property. 

Propertv  sold  for  ....  $84,000.00 


Property  sold  for  .... 

Brokers  Comm . 

$2,620.00 

A])praisers  . 

30,00 

Tax  Collector  . 

155.74 

Adjuster  of  Rents  . .  . 

72.77 

Court  Costs . 

10.00 

Marshall  . 

5.00 

Xotai*v  fee  . 

2.00 

Stenogra])hei‘\s  fee  .  . 

50.00 

Guardian  ad  litem  . .  . 

100.00 

John  E.  Laskey,  Pro- 

fessional  Sei-v . 

750.00 

Income  Tax  . 

4,975.00 

J.  H.  Paul,  Income  Tax 

Attornev  . 

500.00 

Total  Dishursments  . 
Net  Recei])t  fi’om  Sale 


$  9,270.51 
74,729.49 


$84,000.00  $84,000.00 

312  Statement  of  Disposition  of  Net  Receipts  of  Sale 

Net  Receipts  of  Sale  .  $74,729.49 

New  building  at  11th  &  Kenyon  .  .  .  $7,150.32  ; 

Electric  I’efrigeration  for  Royalton  2,061.00 

Remodeling  227  -  K  Street .  700.00 

Remodeling  1339  -  9th  Street .  1,000.00 


Total  Pavments  Chargeable  to 
Pi’incipal  . 


Cash  Balance 


10,911.32 

$63,818.17 
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Statement  of  Funds  Transferred  to  Trustees, 


Lincoln  National  Bank  .  $16,201.14 

Oriental  Building’  &  Loan  Association .  2,843.08 

Washington  Loan  &  Trust  (\)ni))any .  13,634.26 

American  Security  &  Trust  Company .  31,357.58 


Total  Funds  Transferred  . 

Cash  Balance  Constituting  Pi’inci})al 


$64,036.06 

63,818.17 


Balance  Constituting  Income  .  $  217.89” 

It  was  then  agreed  bv  counsel  that  the  net  balance  at  the 
time  of  the  hearing  in  three  bank  accounts  to  the  credit  of 
Emilie  Koli})inski  Bucy  and  Henrietta  Kolipinski  Evans, 
Trustees  under  the  will  of  Louis  Kolii)inski,  was  $64,143.19, 
as  follows : 


Lincoln  National  Bank 
American  Securitv  &  Trust  Co. 
Washington  Loan  &  Trust  Co. 


$19, 151. .35 
31,357.58 
13,634.26 


$64,143.19 


On  further  examination  for  defendants,  i)laintiff  testified 
that  when  she  received  the  check  foi*  $84,(K)0.  for  the  Penn¬ 
sylvania  Avenue  ])ro])erty,  it  was  payalile  to  the  oi’der  of 
her  two  oldest  daughters,  (Bucy  and  p]vans)  as 
313  trustees,  and  she  sent  the  check  to  Mrs.  Evans  at  Sar¬ 
anac  and  to  Mrs.  Bucy  in  New  Voi’k  and  told  them  to 
endorse  it.  Plaintiff  thereupon  identified  a  letter  in  her 
own  handwriting  addressed  to  her  daughter,  Henrietta 
Evans,  at  Saranac,  dated  P^ebruary  19,  1931,  which  was 
offered  and  received  in  evidence,  marked  P]vans  Exhibit 
No.  4,  reading  as  follows : 


“Washington,  D.  C. 
Feb.  19-31 

Dearest  Cissv 

Inclosed  find  the  check  from  the  government,  and  in¬ 
dorsed  bv  Sweetie. 

You  will  also  follow  directions  how  to  indorse  it  by  the  in¬ 
closed  letter  from  !Mr.  Laskev. 

After  you  liave  indorsed  the  check,  go  to  the  post  office 
personally  and  return  it  to  me  in  the  inclosed  Specal  De- 
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livery  envelope  and  be  sure  and  register  it,  it  wont  be  neces¬ 
sary  to  name  the  amount,  just  say  you  want  to  register  a 
letter. 

Dont  delay,  but  go  at  once  to  the  post  office  and  return  it 
to  me.  If  this  check  should  get  lost,  I  don’t  know  what  we 
would  do  as  it  would  be  a  long  time  before  the  loss  would  be 
made  good. 

1  am  sorrv  that  1  was  in  church  last  night  when  vou  called 
me  on  the  phone,  however  1  was  happy  to  hear  all  the  good 
news  fi-om  Louis.  Take  good  care  of  yourself  and  be  sure 
to  follow  Dr.  Mayers’  directions.  Hoping  this  finds  you 
both  well,  1  am  with  much  love 

Always  Mother.” 


Plaintiff  further  testified  that  when  she  received  the  check 
from  her  daughters,  after  it  had  been  endorsed  by  them, 
she  deposited  the  i)roceeds  in  the  three  banks  above  named 
to  the  credit  of  her  name  prior  to  her  second  marriage, 
“Ella  Koli])inski”;  she  thinks  each  of  the  accounts  was  in 
the  name  of  “Ella  Kolipinski”,  not  “P]lla  Koliihnski, 
trustee”;  if  she  has  not  the  books  she  cannot  remem- 
314  ber;  in  1935,  when  Mrs.  Evans  asked  for  the  balances 
in  those  accounts,  she  transferred  such  balances  to 
her  (laughters,  Bucy  and  P]vans,  Trustees,  as  hereinbefore 
set  forth;  her  said  daughters  went  with  her  to  the  banks 
when  the  transfers  were  made. 

On  further  examination  for  defendants,  plaintiff  further 
testified  that  she  employed  an  attorney,  A.  Harding;  Paul, 
to  make  out  a  fiduciary  return  relating  to  the  sale  of  the 
Pennsylvania  Avenue  ])roperty,  but  did  not  remember 
whether  Mr.  Paul  had  her  daughters  sign  it,  and  she  did  not 
know  whether  they  were  asked  to  give  a  power  of  attorney 
to  Mr.  Paul  to  sign  it. 

On  further  examination  for  defendant,  plaintiff  testified 
as  follows: 

‘‘Q.  You  never  paid  your  daughters  more  than  this  allow¬ 
ance  mentioned,  other  than  small  gifts  at  Easter  and  Christ¬ 
mas,  did  you '!  A.  Whenever  they  came  to  me,  Mr.  Craig- 
hill,  I  would  give  them  anything  they  ever  asked,  andT  al¬ 
ways  ti'ied  to  give  them  everything  that  they  wanted;  they 
have  never  been  denied  anvthing  in  this  world,  not  one  of 
mv  children:  thev  have  had  the  verv  best,  the  finest  of 
everything;  no  one  could  give  them  more.  They  were. 
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naturally,  used  to  the  very  best  and  would  only  accej)!  the 
verv  best. 

“Q.  But  you  always  took  this  income  and  claimed  it  as 
vour  own,  did  vou  not:'  A.  Ves:  I  was  told  that  it  was  mv 
own. 

‘‘Q.  By  whom.'  A.  The  first  attorney  that  told  me  thc‘ 
income  belonged  to  me  absolutely  and  1  could  do  with  it 
anything  I  wished  was  Mr.  Michael  M.  Doyl(‘,  then  Mr. 
Franklin  Moriartv  was  the  second,  and  then  Mr.  Laskev 
told  me  the  same  thing. 


315  “Q.  Now,  Mrs.  Ockershausen,  you  have  always 

claimed,  have  you  not,  that  all  of  this  income  was 
vours  and  that  vou  were  under  no  obligation  to  give  anv 
of  it  to  vour  children !  A.  That  I  do  not  have  to  give  anv 

of  it  to  mv  children? 

» 

“Q.  Yes.  A.  I  never  made  that  statement.  1  have  al¬ 
ways  pi’ovided  for  my  children  all  the  time.  I  have  given 
to  them  all  the  time.  There  is  not  one  of  them  could  ever 
sav  that  I  did  not  give  them  all  that  thev  asked  for.  Thev 
have  had  the  best  of  medical  attention  and  Mrs.  Evans  has. 


too." 

Plaintiff  thereui)on  identified  a  letter,  which  had  been 
tyi)ed  for  her  in  Mr.  Laskey's  office,  and  signed  by  plaintiff, 
addressed  to  her  daughter,  Henrietta,  under  date  of  July 
21),  1935,  containing  the  following  statement: 

"I  am  advised  under  vour  father’s  will  the  entire  net 
income  of  the  real  estate  he  left  in  trust  is  mine,  for  my 
benefit,  sn])j)ort,  and  maintenance  during  my  life,  and  ui)on 
my  death  said  income  is  then  for  the  benefit,  support  and 
maintenance  of  von  children;  wliile  T  live  it  comes  to  be  to 
be  disbursed  by  me  as  I  think  just  and  pro])er.  If  I  care 
to  ex})end  only  a  part  of  it,  or  all  of  it,  for  the  benefit  of 
vou  children,  it  is  mv  right  to  do  so.  1  am  under  no  re- 
quirement  to  expend  an  equal  amount,  or  any  amount,  for 

vou  children.’’ 

« 

On  further  examination  for  defendants,  plaintiff  then 
testified  as  follows: 

“Q.  I  do  not  want  to  misquote  you,  but  T  understood  you 
to  say  that  you  nev^er  took  the  position  that  you  were  not 
under  an  obligation  under  vour  husband’s  will  to  pav  vour 
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daiii»liter  any  money.  A.  I  was  advised  by  counsel, 
31  ()  not  only  one,  but  different  ones  told  me,  that  the  in¬ 
come  l)e]onged  to  me,  and  at  the  time  I  wrote  that 
letter  I  was  receivini>:  some  very  insulting.’  letters  from  mv 
daiii>-]iter,  AFi’s.  Evans,  probably  prompted  by  her  husband, 
and  tliat  is  why  I  wrote  a  letter  like  that. 

*  *  #  *  #  #  *  . 

“Q.  *  *  Do  YOU  feel  vou  are  under  anv  Iei>'al  obligation 
under  yonr  first  husband’s  will  to  pay  any  of  the  income  to 
your  four  livini>’  children:  A.  That  is  why  I  am  here,  Mr. 
(h'aii>hill,  to  have  his  Honor  construe  this  will  to  find  out 
just  whoi'o  I  stand,  I  have  been  harassed  long  enough. 

“(J.  Ibit  you  have  no  opinion  about  it  of  your  o\\mf  A. 
Xo.  1  am  always  willing  to  ])rovide  for  my  children  and 
do  everything  1  can  for  them  that  I  have  done  through  all 
their  lives,  and  1  have  taken  care  of  them,  not  only  the 
children,  hut  the  other  members.” 

On  redirect  examination  by  Mi*.  Laskey  i)laintift‘  testified 
that  she  recalled  the  time  when  she  consulted  him,  after  her 
mari-iage  to  Mr.  Ockershausen,  with  respect  to  her  first 
husbamrs  will  and  her  right  to  act  as  trustee,  and  made 
the  following  answers  to  the  following  questions  by  ^Ir. 
Laskev : 

‘‘Q.  Do  vou  recall  that  at  that  time  I  asked  vou  if  vou 
had  full  and  coni])lete  accounts  of  everything  you  had  done 
as  trustee?  A.  Yes. 

“Q.  And  if  you  proposed  to  keep  them?  A.  Yes.  You 
did  ask  me  that. 

‘‘Q.  Did  I  not  then  tell  you  that  if  you  continued  to  act 
as  trustee  vou  did  it  at  vour  own  risk?  A.  Yes.” 

Thereu])on  the  Court  suspended  the  examination  of  plain¬ 
tiff,  and  i)laintiff’s  counsel  announced  that  he  had  no  other 
evidence  to  offer  for  the  plaintiff. 

317  Thereu])on,  Henrietta  Kolipinski  Evans,  one  of  the 
defendants,  called  as  a  witness  by  and  on  behalf  of 
the  defendants,  Bucy  and  Evans,  individually  and  as  trus¬ 
tees,  testified,  in  substance,  that  she  is  the  daughter  of  Dr. 
Louis  Kolii)inski  and  his  wife,  now  Mrs.  Ella  M.  Ockers¬ 
hausen;  that  she  was  born  on  September  17,  1904,  and  there¬ 
fore  became  of  age  on  September  17,  1925,  being  next  to 
the  oldest  child;  that  at  the  time  of  the  hearing  she  was  31 
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years  old;  tliat  she  married  Brock  Evans  on  September  1, 
1925,  and  they  have  lived  together  as  husband  and  vdfe 
since  1926;  that  they  have  one  child,  Brockenbroui::h  Evans, 
Jr.,  born  January*  12,  1936;  that  diirine:  i)art  of  her  married 
life  she  was  at  Saranac  sufFerin<>:  from  tubercnlosis ;  that 

she  lived  with  her  hus])and  in  New  Jersev  from  1926  to 

* 

1929,  then  went  to  Saranac,  and  lived  there  until  Septconbei-, 
15)33,  then  returned  to  Washiiiiifton  and  has  lived  here  ever 
since;  that  prior  to  her  niarriae:e  she  made  her  home  with 
her  mother,  on  I  Street  and  Ini*oniar  Street;  she  was  at 
Saranac  from  Februarv  until  Julv,  1925;  durine:  the  time 
she  lived  in  her  mother’s  household  she  was  supported  by 
her  mother;  her  mother  “bou«:ht  all  our  clothes,  g-ave  us 
evervthine:  we  wanted  and  five  dollars  a  week  allowance, 
but  if  you  wanted  more,  anythin<>:,  she  would  irive  you  that 
too.  *  *  We  i>:ot  everything  we  wanted.  We  were  sup- 
])Osed  to  stick  to  five  dollars  a  week,  but,  of  course,  we  spent 
a  good  deal  more,  and  whenever  we  wanted  more  she  gave 
it  to  us.”;  after  her  marriage  in  1925,  she  received  $100  per 
month  from  her  mother  until  1932,  and  while  she  was  seri¬ 
ously  ill  at  Saranac  in  15)32,  she  received  $200  ])er  month 
for  seven  months,  and  thereafter  $130  ])er  month,  later 
$150.  ])er  month  and  in  June,  1935,  it  was  I'aised  to  $175. 
per  month. 

Defendant  Henrietta  K.  Evans  further  testified  that  she 
first  heard  of  the  contents  of  her  father’s  will  in  Se})tem- 
ber,  1932,  when  she  sent  to  the  Register  of  Wills  and  ob¬ 
tained  a  copy  of  it ;  that  she  had  never  seen  a  copy  of  the 
will  prior  thereto;  ‘‘I  had  asked  my  mother  for  a 
318  copy,  but  she  would  never  show  me  one'’;  that  when 
her  mother  wrote  her,  July  29,  15)35,  that  all  of  the 
income  was  hers  and  she  did  not  have  to  give  witness  any 
monev,  witness  consulted  an  attornev  at  Saranac  Lake. 
Said  letter  of  July  29,  1935,  was  thereupon  offered  and  re¬ 
ceived  in  evidence  marked  Evans  Exhibit  Xo.  5,  as  follows : 


“Deal,  Anne  Arundel  County,  Maryland 

July  29,  1935. 


“Dear  Henrietta : 


Your  letter  of  Julv  12,  and  Brock's  letter  of  Julv  15 

•-7  • 

which  you  approved,  so  boldly  challenge  my  right  to  expend 
the  income  from  your  father’s  real  estate  that  I  thought  it 
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best  to  get  formal  legal  advice  as  to  just  what  my  rights 
concerning  the  income  are  under  your  father’s  wall. 

Ever  since  his  death  I  have  used  the  net  income  from  his 
estate  for  the  support  of  you  children  and  myself,  although 
on  many  occasions  I  have  spent  for  you  children  more  than 
the  income  from  the  estate,  supplementing  that  with  some 
of  the  income  I  received  from  my  own  property;  and  since 
Mr.  Ockershansen’s  death  even  part  of  the  income  I  re¬ 
ceived  from  what  he  left  me  has  been  expended  for  the 
benefit  of  all  of  vou.  I  have  alwavs  endeavored  to  have 

V  V  ! 

the  amount  expended  for  or  ])aid  directly  to  each  of  you 
children  about  equal.  At  times  extraordinary  things  have 
required  that  one  child  receive  something  more  than  was 
then  received  by  the  others.  In  your  own  case,  for  instance, 
when  you  first  went  to  Saranac  you  were  desperately  ill, 
and  needed  and  obtained  the  best  of  care  and  medical  at¬ 
tention.  It  was  expensive,  but  I  did  not  hesitate  to  see  that 
you  had  eveiything  that  money  could  get  for  you,;  and  in 
those  days  what  you  received  and  what  was  expended  for 
your  benefit  was  far  in  excess  of  that  used  for  any  of  the 
other  children. 

It  hurts  me  more  than  I  can  tell  to  now  be  told  that  I  must 
render  a  monthlv  account  of  what  I  give  to  each  of 
ren,  and  that  if  I  should  think  the  needs  of 
one  require  something  more  than  is  necessary  for  the 
others  I  must  either  not  make  such  additional  allowance  or 
if  I  do  I  must  make  it  good  to  the  others.  You  sav  vou  will 
never  agree  to  Sweetie  and  the  Buevs  staving  with ’me  all 
the  summer  without  i)aying  board,  and  assert  that  if  they 
cannot  pay  board  I  will  have  to  give  you  and  Louis  and 
Nonie  the  ecjuivalent  of  what  they  are  getting.  Sweetie  is 
mv  child,  as  vou  are,  and  if  I  want  her  in  mv  home  during 
the  summer  I  certainly  have  the  right  to  have  her  there  with¬ 
out  incurring  an  obligation  to  any  of  the  other  children. 

I  am  advised  under  vour  father’s  will  the  entire  net  in- 
c()m(‘  of  the  I'eal  estate  he  leftJaLlrusl.is.inme^.  my  benefit, 
supx)ort  and  niaintenance.Muring  my  Life,  and  upon  my  deaBi 
sajdj^iieome  is  theipt^i-  y icy beiiefit,. support  and  maintenance 
of  you  ciiildren^  W^hile  I  live  it  cronies  to  me  to  be  djsbursecf 
by  me  as~T  IhiiTk  just  and  prof)er.  If  I  care  to  expend  only  a 
orTf'  or  all  of  It^iorilielBexLGjH^  you  cliildreh,~  If  is 
my  right  to  do  so.  I  am  under  no  requirement  to  expend 
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an  equal  amount,  or  any  amount,  for  each  of  you  children. 
The  fact  that  1  have  endeavored  in  all  the  years  since  your 
father's  death  to  make  the  allowances  to  each  of  you  about 
equal  seems  to  have  given  you  the  impression  that  you  have 
the  right_tq_deinand  an  equal  distribution;  and  Brock  seems 
to  be  of  the  opmion  tliat  1  must  render  each  month  a  sworn 
statement  of  the  e.^endifures  I  niaYe'of  ^Hiat  Ts*  nnhe.~*’T^^ 

IS  too  mudi.  ahn~  I'db  it , 

It  is  true  under  your  father's  will  I  was  made  trustee  to 
manage  and  control  the  real  estate  only  during  mv  widow- 
hood;  it  is  also  true  that  since  you  and  Sweetie  became _of 
age  vou  have  had  the  right  to  inamTiie  and  control  the  estate, 
a^nd  vou  know^it  is  a  fact  that  for  manv  vears  I  have  been 
url^Ing'  tipOh  you  ana  SweefieTb  TaYe “d'ye f  file ' hiaViagemeht 
and  controt  Of  it^  ^ahd  I  will  be'  glad  for' you  to' do  so 
320  novi\  Wlioever  acts  as  trustee  will  be  recpiired  by  the 
provdsions'oF3^ur  fatlie'rVwlll  to  turn  o^rto  hie^ the 
entire  nef Tifcbme 'of 'tlle'Teal  estate  so  long  as  1  shall  live; 
and  as  I  have  stated  before,  I  have  tlie  right  to  expend  that 
net  inconie  as  my  best  judgment  may  dictate. 

T ir^'dtnnaTl d's  which  'you  and  Brock  have  made  recpiire  me 
to  write  as  I  liave  written,  in  order  that  vou  mav  fullv 
understand  my  position.  I  ])ur})ose  doing  in  the  future  what 
I  have  done  in  the  past,  expend  the  major  part,  if  not  all,  of 
the  income  from  your  father’s  real  estate  foi*  the  sujjpoi't 
and  maintenance  of  you  children;  but 

dictation  of  anv  of  mv  children,  and  certainlv  not  of  anv  ot* 
their  husbands,  as  to  how  I  shall  expend  that  which  isTmfm. 

Your  mother, 

ELLA  K.  (X’KEHSIIAUSEX 
7/29/35 

P.  S.  Enclosed  find  cojiy  sent  to  me  by  Mr.  Laskey.'’ 

AVitness  further  testified  that  her  mother,  when  she  used 
the  term  “Sweetie",  i-eferred  to  witness’s  older  sister,  Mrs. 
Buev. 

Defendant  Henrietta  K.  Evans  further  testified  that  sIk* 
recalled  going  to  Mr.  Laskey’s  office  in  December,  1930, 
about  the  sale  of  the  Pennsylvania  Avenue  ])roperty;  she 
identified  lun*  signature,  as  trustee,  to  the  petition  tiled 
December  23,  1930,  in  Equitv  cause  No.  52248,  of  Emilie 
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Kolipinski  Bucy,  24  Hinckley  Place,  Brooklyn,  N.  Y.,  and 
Henrietta  Kolipinski  Evans,  Saranac  Lake,  N.  Y.,  Trustees 
of  the  estate  of  Louis  Kolipinski,  deceased,  for  leave  to  sell 
that  property  to  the  District  of  Columbia  for  the  sum  of 
$84,0001)0,  under  the  terms  and  conditions  of  the  offer  of 
the  Commissioners  of  said  District;  copy  of  said  offer,  and 
copy  of  the  will  of  said  decedent,  were  made  part  of  said 
petition;  said  offer  provided,  among  other  things,  as  fol¬ 
lows:  “all  uii])aid  taxes  and  special  assessments,  whether 
levied  or  not,  to  be  paid  to  date  of  transfer”;  the 
321  order  of  the  Court  entered  January  9,  1931,  author¬ 
ized  said  trustees  to  accept  said  offer,  and  provided 
among  other  things  as  follows : 


“and  upon  the  receipt  of  said  sum  of  Eighty-four  thousand 
dollars  ($84,000.00)  to  convey  the  said  property  by  a  good 
and  sufficient  deed  to  the  District  of  Columbia,  and  to  pay 
from  said  sum  to  Joseph  A.  Hayden,  the  real  estate  broker 
who  negotiated  said  sale,  the  usual  real  estate  broker ^s 
commission  of  five  ])er  cent,  (o^c)  upon  the  first  $5,000.00 
of  said  sum,  and  three  i)er  cent.  (3%)  uj)on  the  remainder 
thereof,  and  to  hold  the  balance  of  said  sum  realized  from 
the  sale  of  said  real  estate  for  investment,  and  invest  said 
sum  in  other  real  estate  in  the  District  of  Columbia  under 
the  ])rovisions  of  the  will  of  said  Louis  Kolij)inski,  de¬ 
ceased.” 

322  Witness  also  identified  her  testimony  in  said  Equity 
cause,  taken  January  3,  1931,  signed  January  7,  1931, 
which  consisted  of  the  answer  “yes”  to  seven  questions 
asked  bv  Mr.  Laskev;  that  she  came  down  from  Saranac  to 
spend  Christmas  with  her  mother,  and  her  mother  said, 
“We  want  to  sell  the  Avenue  property”,  and  that  she  and 
her  older  sistei*  would  have  to  give  their  consent,  as  they 
were  ti-ustees;  that  thev  would  have  to  go  to  Mr.  Laskev’s 
office  and  sign  paj^ers  and  things,  so  they  went  there;  that 
Mr.  Smith  was  there  as  g'uardian  of  her  sister’s  children, 
and  Mr.  Hayden  gave  testimony,  and  some  aj)p]'aisers,  and 
“I  know  I  signed  what  they  told  me  to  sign,  and  that  is  all 
I  did.  Aftei‘wards  I  asked  mv  mother  if  the  fact  that  I  was 
a  trustee  did  not  mean  that  I  had  something  to  do  with  man¬ 
aging  the  i)roperty  and  everything,  and  she  said  ‘No’.  She 
said  I  was  only  a  trustee  when  it  came  to  buying  or  selling 
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property  and  I  would  have  to  give  my  consent”;  when  the 
marshal  served  papers  in  that  case,  she  hoped  to  see  a  copy 
of  her  father’s  will,  but  she  was  sick  in  bed  and  her  mother 
took  all  of  the  papers  and  locked  them  up  and  witness  could 
not  get  up  courage  to  ask  her  mother  to  let  her  see  a  copy 
of  the  will. 

Defendant  Henrietta  K.  Evans  further  testified  that  after 
consulting  the  lawver  at  Saranac  in  the  summer  of  1935,  she 
came  to  Washington  and  consulted  Mr.  Thomas  F.  Burke, 
an  attorney,  and  found  that  she  should  either  take  over 
the  trusteeship  or  give  it  up;  that  she  went  to  her  mother’s 
home,  but  her  mother  was  not  in,  felt  that  she  had  left 
the  house  because  I  had  come  there  to  see  her,  and  later  on, 
the  next  day,  I  told  her  over  the  telei)hone  that  I  was  going 
to  take  over  the  trusteeshi])  and  she  did  not  like  that”;  that 
after  learning  the  contents  of  her  father’s  will  in  1932,  she 
did  not  see  her  mother  for  a  year,  but  then  asked  her  mother 
in  August,  1933,  for  a  statement  of  the  gross  and  net  in¬ 
come;  that  witness  was  a  trustee  and  should  know  every¬ 


thing  that  was  going  on;  “She  said  what  did  I  want 
323  her  to  do,  and  I  said,  well,  I  wanted  her  to  send  me 
statements  and  let  me  know  all  about  everything”; 
that  in  the  fall  of  1934  or  sjiring  of  1935,  her  mother  gave 


her  the  statement  heretofore  (pioted  herein  as  Evans  P^xhibit 


Xo.  1,  showing  gross  and  net  income  from  192()  through 


1933;  that  when  she  was  sick  in  bed  with  grip})e,  her  mother 


said  thev  would  have  to  have  Mr.  Paul  make  out  an  income 


tax  return  in  connection  with  the  sale  of  the  Avenue  ])ro])- 
erty,  and  that  witness  had  to  give  her  ])ower  of  attorney,  so 
she  signed  it,  then  she  sent  it  to  ^Irs.  Bucy,  who  signed  it. 

Defendent  Henrietta  K.  Evans  then  identified  the  letter, 
dated  February  19,  1931,  Evans  Exhibit  Xo.  4,  hereinbefore 
quoted,  in  which  her  mother  asked  her  to  endorse  the  check 
for  $84,000.  received  from  the  Government  for  the  Avenue 
property,  and  testified  that  she  endorsed  it  and  sent  it  to 
her  mother;  that  she  asked  her  mother  about  it  afterwards, 
and  her  mother  said  that  the  monev  was  in  bank  and  we 
were  waiting  for  a  piece  of  property  to  invest  it  in,  she 
wanted  to  find  a  good  investment;  that  in  1935  she  told  her 
mother  that  as  she  and  her  sister  were  trustees,  she  thought 
that  the  money  should  be  in  their  names  and  after  persua¬ 
sion  her  mother  agreed,  and  the  three  of  them,  plaintiff. 
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^Irs.  Bucy  and  Mrs.  Evans,  went  to  the  banks  together  and 
had  the  accounts  changed;  that  witness  had  nothing  to  do 
with  the  expenditure  of  $20,000  which  reduced  the  $84,000 
to  $64,000,  her  mother  handled  it;  that  witness  had  nothing 
to  do  with  the  special  fund  of  $20,000  mentioned  in  her 
mother’s  testimony  and  did  not  know  until  the  hearing  of 
this  case  that  it  had  been  spent,  except  that  her  mother  said 
the  preceding  September  that  she  had  spent  some  of  it. 

Defendant  Henrietta  K.  Evans  also  testified  that  she  was 
willing  to  let  the  account  of  the  income  of  the  past  go;  that 
she  was  not  interested  in  that,  but  she  thought  that  her 
mother  should  account  for  the  $84,000  and  the  $20,000, 
not  only  for  “us”,  but  also  for  the  grandchildren. 
324  The  witness  then  identified  a  statement  that  her 
mother  gave  her  in  1934,  in  response  to  a  request 
from  witness,  and  another  ])aper  headed  “Income  Tax 
Statement,  1934,  Kolipinski  Estate”,  given  to  witness  by 
her  mother  at  witness’s  I’equest  in  1935,  such  statements 
being  offered  in  evidence  as  Evans  Exhibits  Nos.  6  and  7. 

In  response  to  (piestioii  by  Austin  F.  Canfield,  guardian 
ad  litem,  Henrietta  K.  Evans  testified  that  she  was  never 
given  any  account  whatever  having  to  do  with  the  $20,000 
fund;  that  when  she  asked  her  mother  for  an  account  of 
the  sale  of  the  Avenue  property,  her  mother  sent  her  the 
statement,  marked  Evans  Exhibit  No.  3,  hereinbefore 
(pioted,  in  July  or  August,  1935;  that  the  paper  offered  in 
evidence  is  a  copy  of  the  statement  furnished  by  her  mother, 
the  original  having  been  returned  to  her  mother;  that  the 
statement  about  the  Avenue  ])roperty  has  nothing  to  do 
with  the  $20,000  fund;  that  witness  knew  there  was  a  $20,- 
000  fund  and  had  the  idea  that  it  was  in  the  Bank;  that  she 
did  not  know  until  “yesterday”  that  the  $20,000  fund  had 
been  commingled  with  the  $84,000. 

On  cross-examination  by  ]\rr.  Laskey,  defendant  Henrietta 
K.  Evans  testified  that  slu*  first  learned  that  some  of  the 
$20,(X10  had  been  used  to  ])ay  taxes  when  she  went,  with  her 
sister,  Eniilie,  and  Mr.  Burke,  to  Mr.  Laskey’s  office  on 
8ei)tember  17,  1935;  that  at  the  time  of  the  sale  of  the  Ave¬ 
nue  property,  she  thought  that  she  was  in  Mr.  Laskey’s 
office  only  once,  that  is,  when  she  testified  in  January,  1931, 
that  she  only  remembered  being  there  once,  but  she  might 
be  mistaken;  that  she  executed  the  bill  for  the  sale  of  the 


196 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.- VS. 


Avenue  property  in  Mr.  Laskey’s  office  December  23,  1930; 
that  she  signed  and  took  oath  to  the  answer  to  the  bill 
either  at  Mr.  Laskey’s  office  or  at  her  home;  that  she  asked 
her  mother  several  times,  when  she  came  to  Washington  on 
visits,  to  show  her  a  copy  of  her  father’s  will  and  her 
mother  refused  to  do  so. 

Thereupon  plaintiff,  p]lla  M.  Ockershausen,  in  re- 
325  sponse  to  questions  asked  by  Austin  F.  Canfield,  tes¬ 
tified  that  the  balance  of  $3000  of  the  $20,000  fund 
was  not  shown  on  Evans  Exhibit  Xo.  3  relating  to  the  sale 
of  the  Avenue  pro])erty,  but  her  books  would  reflect  the 
$20,000  fund  and  the  expenditures;  she  can  give  an  account¬ 
ing  of  that  $20,000. 

On  redirect  examination,  plaintiff  testified  that  she  kept 
accurate  accounts  of  everything;  that  ^Ir.  Hayden  kept  the 
accounts  at  first  after  Dr.  Koli])inski’s  death,  but  the  Doctor 
broke  her  in  four  vears  before  he  died  in  taking  care  of  the 
real  estate;  the  accounts  are  available;  that  in  continuing 
to  act  as  trustee  she  had  no  ulterior  motive  in  the  wav  of 
making  commissions  for  herself,  she  has  never  claimed  a 
commission. 

On  re-cross  examination,  plaintiff  testified  that  she  ke])t 
all  the  income,  she  was  told  that  the  income  was  hers;  sIk* 
j)aid  the  expenses  of  the  estate  and  household  expenses,  and 
s])ent  most  of  it  on  the  children  all  the  time;  that  she  owns 
the  {)roperty  on  Ingomar  Street;  that  u])on  Mrs.  Weiss’s 
death,  the  $12,000.  received  by  plaintiff  from  the  Weiss 
trust  fund  was  paid  on  the  Ingomar  Street  house;  that  thei-e 
was  a  loan  on  the  Ingomar  house  which  she  jjaid  with  in¬ 
come  received  by  her  from  the  Kolipinski  estate*,  none  from 
Mr.  Ockershausen,  although  he  made  quite  a  number  of  vo- 
pairs  on  the*  place;  that  some  of  the  $20,000  fund  was  used 
to  make  iin])roveinents  on  the  Ingomar  Street  house. 

T]iei'eu]H)n  def(*n(lant,  Emilie  Kolipinski  Bucy,  testilied 
that  she  was  the  daughter  of  i)laintifl*  and  plaintiff’s  first 
husband,  i)r.  Louis  Kolipinski;  that  she  is  one  of  the  ])res- 
ent  trustees,  with  hei-  sister  Mrs.  Evans;  that  she  heard 
Mrs.  Evans’s  testimony  with  i-es])e<*t  to  what  took  })Iace  in 

.Mr.  Laskev’s  office*  at  the  time  of  the  sale  of  the  Avenue 

» 

property,  and  her  recollection  agrees  with  that  of  her  sister; 
that  her  testimony  is  the  same  and  does  not  differ  from  that 
of  her  sister. 
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On  cross-examination,  defendant  Emilie  K.  Bucy, 
326  testified  that  she  recalled  being  at  Mr.  Laskey’s  office 
just  once  in  regard  to  the  sale  of  the  property,  be¬ 
cause  she  was  in  New  York;  that  she  was  there  when  the 
testimony  was  taken,  when  Mr.  Smith  was  there  and  all  of 
the  others. 

Joseph  A.  Hayden,  called  as  a  witness  by  defendants, 
testified  that  he  had  managed  [he  Kolipinski  property  from 
1910  down  through  the  years  up  to  the  time  of  the  hearing 
of  this  case;  that  he  handled  it  for  four  years  for  Dr.  Koli¬ 
pinski,  then  for  the  widow  until  January  1,  1936,  then  for 
the  two  daughters  as  trustees;  that  he  now  turns  over  all 
of  the  income  to  the  two  girls  as  trustees ;  that  he  prepared 
and  produced  a  statement  of  the  gross  rents  collected  by 
him  and  the  net  rents  paid  by  him  to  plaintiff  through  1925 
through  1935;  that  such  statements  showed  that  during 
those  eleven  years  he  collected  $474,741  gross  rents  and, 
after  taking  out  the  money  he  s})ent  for  repairs,  his  commis¬ 
sions  and  all  the  expenses  that  he  paid,  he  paid  over  tO' 
I)laintiff  $359,696.00;  he  did  not  pay  any  taxes  during  the 
eleven-year  period;  that  amount  represents  net  rents,  other 
than  taxes;  he  made  all  the  repairs;  said  statement  was  of¬ 
fered  and  received  in  evidence  mai*ked  Evans  Exhibit  No. 
8  reading  as  follows : 

‘^Statement 

January  1st  1925  to  January  1st  1935 

Net  rents  to  Ella 


Gross  Receipts  M. 

Ockershausen 

1925 

$50,027.00 

$35,583.00 

1926 

47,366.00 

35,648.00 

1927 

54,803.00 

39,371.00 

1928 

48,750.00 

36,898.00 

1929 

43,541.00 

36,766.00 

1930 

45,376.00 

36,590.00 

1931 

38,666.00 

29,791.00 

1932 

41,701.00 

32,446.00 

1 933 

33,250.00 

26,542.00 

1934 

33,357.00 

23,386.00 

1935 

37,904.00 

26,675.00 

474,741.00  115,045.00 

359.696.00 

In  1931  sale  was  made  of  the  Avenue  property 
reducing  the  income  $6,000  a  year.  ’  ’ 
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On  cross-examination,  the  witness  testified  that  he  did 
not  pay  for  all  repairs,  but  paid  about  95%  or  98%  of  the 
repairs. 

Thereupon,  Michael  M.  Doyle,  attorney  for  Emilie  K. 
Bucy  testified  that  he  recalled  plaintiff’s  testimony  to  the 
effect  that  he,  “Judge  Doyle”,  was  one  of  the  attorneys 
who  told  her  that  she  was  entitled  to  all  of  the  income  from 
the  estate,  but  he  never  made  such  a  statement  to  plaintiff 
or  to  any  one  else;  that  he  knew  Dr.  Kolipinski  and  has 
known  plaintiff  for  more  than  twenty  years,  and  saw  her 
frequently  as  he  lived  across  the  street  from  her. 

On  cross-examination  witness  testified  that  he  did  not. 
recall  that  he  went  to  ]\Irs.  Ockershausen’s  house  with  Mr. 
Hayden,  after  the  Doctor  died. 


BE  IT  FURTHER  REMEMBERED  that  the  foregoing 
contains  the  substance  of  all  the  evidence  given  on  the  hear¬ 
ing  of  this  cause  bearing  u})on  the  construction  of  the  will 
of  Louis  Kolipinski,  deceased,  as  is  relevant  to  the  several 
appeals  taken  by  the  parties  hereto,  and  each  of  the  excej)- 
tions  stated  to  have  been  taken  by  counsel  for  said  parties 
was  so  takeirand  was  dulv  allowed  and  noted  bv  the  (’ourt, 
and  in  order  that  each  and  everv  thei-eof  niav  be  ])i-eserved 

»  •A 

and  made  of  record  this  statement  of  evidence  is  dulv 
328  stated,  ai)proved  and  signed,  and  ordered  to  be  made 
of  record  in  the  above-entitled  cause,  this  thirteenth 
day  of  October,  1937. 

Bv  the  Court : 

JENNINGS  BAILEY 
Jvstice. 


APPROVED: 

JOHN  E.  LASKEY 
Aft  (Jill  (\ij  for  Plaintiff 

MICHAEL  M.  DOYLE 
Attoruri)  for  defendant  Emilie 
Kolipinski  Bucy^  trustee 

G.  BOWDOIN  CRAIGHILL 

THOMAS  F.  BURKE 
Attomieys  for  defendant  Henrietta 
Kolipinski  Evans,  individually  and  as  trustee 


ELLA  M.  OCKEKSHAUSEN,  ET  AL. 


199 


LEONARD  J.  GANSE 
Attorney  for  defendant  Eleanore 
Kolipinski  Smith 

AUSTIN  F  CANFIELD 
(rnardian  ad  litem  for  Charles 
Andren'  Bury,  Donald  L.  Bucy,  Karen  Marie 
Bncy  and  Brockenhronyh  Evans,  Jr.,  infant  defendants 

DAVID  SMITH 

Guardian  ad  litem  for  Joan  C.  Smith, 

Eleanore  M.  Smith  and  Robert  A. 

Smith,  infant  defendants 

329  Endorsed:  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Filed  Nov  3-1937  Moncure 
Burke,  Clerk 

In  the  District  Court  for  the  United  States  for  the 

District  of  Columbia 

t 

Holding  an  Equity  Court 
Equity  No.  59,573 

Ella  M.  Ockkrshausen  in  her  own  right  and  as  executrix 
undei-  tile  will  of  Louis  Kolipinski,  deceased  3815  In- 
gomar  Street,  N.  AV.,  Washington,  D.  C.  Plaintiff, 

V. 

Emilie  Kolipinski  Bucy,  4632  Hunt  Avenue,  Chevy  Chase, 

Maryland,  et  aL,  Defendants 

Statement  of  Evidence  Before  Auditor  and  Proceedings  on 
Ilearing  of  Exceptions  to  Auditors  Report. 

Be  it  remembered,  that  at  the  hearing  of  the  above-en¬ 
titled  cause  before  Honorable  A.  Leftwich  Sinclair,  Auditor 
of  the  District  Court  of  the  United  States  for  the  District 
of  Columbia,  under  the  order  of  reference  contained  in  the 
order  entered  herein  June  22,  1936,  which  hearing  began 
on  Wednesday,  October  28,  1936,  and  thereafter  was  fur¬ 
ther  proceeded  with  on  Tuesday,  November  10,  1926,  and 
Friday,  November  20,  1936,  the  following  proceedings  were 
had,  evidence  offered  and  given,  and  rulings  made  by  said 
Auditor,  and  exce])tions  taken  and  noted  by  said  Auditor. 

Thereupon,  further  to  maintain  the  issues  on  her  part 
Joined,  plaintiff  testified  in  substance  as  follows : 
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That  she  is  plaintiff  in  this  cause  in  her  own  right 
330  and  as  executrix  under  the  will  of  Louis  Kolipinski, 
deceased;  she  is  the  widow  of  Dr.  Kolipinski,  who 
died  December  15,  1914;  she  remarried  August  15,  1918. 

The  real  estate  which  is  ])art  of  the  corpus  of  the  estate  is 
listed  in  her  statement  of  account  filed  herein. 

There  was  a  dwelling  on  the  west  side  of  Sargent  Road, 
on  Parcel  137/5,  which  was  destroyed  by  fire  in  1930,  and  as 
trustee  of  the  estate  she  collected  $2,(K)0.tK)  insurance. 

During  the  time  she  was  acting  as  trustee  there  was  a  sale 
of  real  estate  on  Pennsylvania  Avenue  and  Four-and-one- 
half  Street,  Northwest,  in  Equity  cause  No.  52248,  at  the 
price  of  $84,000.00. 

The  sixth'  item  of  the  will  of  Dr.  Kolipinski  provided  for 
a  fund  of  $20,000.00;  she  received  that  from  herself  as  exe¬ 
cutrix  of  the  estate.  The  corpus  here  accounted  for  is 
$106,000.00. 


There  were  disbursements  from  the  $84,000.00  for  the 
Avenue  property,  for  commission  to  Joseph  A.  Hayden, 
and  fees  to  expert  witnesses,  attorney,  (Jerk,  Marshal,  no¬ 
tary,  Examiner  and  guardian  ad  lUrm,  aggregating 
$3,k7.00. 

The  amount  ])aid  the  ("ollector  of  Internal  Revenue,  as 
adjusted  amount  of  income  tax  on  the  profit  on  the  sale 
was  $3,554.93.  The  tax  was  first  })aid,  in  1932,  in  instal¬ 
ments,  for  what  was  assessed  on  the  return  made  at  that 
time.  May  14,  1934,  witness  paid  Mr.  A.  Harding  Paul 
$504.10  as  attorney’s  fee  for  adjustment  of  income  tax, 
after  the  Internal  Revenue  office  came  back  about  the 
amount;  they  wrote  witness  a  letter,  and  she  took  it  to  Mr. 
Paul,  who  made  an  adjustment  of  the  tax.  It  was  a  question 
of  profit  to  the  estate  from  the  sale  of  the  i)roperty.  Mr. 
Paul  separated  the  income  of  the  estate  from  the  sale  of 
the  Avenue  property.  There  was  a  refund  to  witness  as 
trustee  for  overpayment  of  $255.00.  After  the  death  of  Mr. 
Ockershaiisen,  Mr.  Paul  represented  witness  in  preparing 
her  individual  income  tax  returns;  from  1933  to  the  present 
date  he  has  each  year  jn-epared  her  individual  re- 
331  turn.  That  payment  of  $504.10  was  solely  in  connec¬ 
tion  with  the  sale  of  the  property. 

Witness  turned  over  to  Mrs.  Bucy  and  Mrs.  Evans, 
trustees  of  the  estate  of  Louis  Kolipinski,  deceased,  the 
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amounts  on  dei)osit  in  the  American  Security  arid  Trust 
('om})any,  account  No.  16711,  $31,357.58;  in  Lincoln  Na¬ 
tional  Bank,  account  No.  35452,  $19,151.35;  in  Washington 
Loan  and  Trust  Company,  account  No.  M20573,  $13,634.26; 
balance  in  checking  account,  American  Security  and  Trust 
Company,  Central  Branch,  $1.03,  making  a  total  of  $64,- 
144.22  which  she  turned  ov’er.  (^ounsel  for  the  defendant 
trustees  conceded  that  said  amounts  were  so  turned  over  to 
said  trustees. 


Plaintiff  further  testified  in  substance:  June  5,  1929,  the 
building  at  624  T  Street,  Northwest,  one  of  the  properties 
of  the  estate,  collapsed,  the  floors  caved  in;  it  was  an  old 
building  when  Dr.  Kolipinski  accpiired  it.  A  claim  was  made 
against  the  estate  bv  Fi-ank  Hollidav,  and  he  filed  suit  for 
$10,000.00  damages  against  the  estate,  entitled:  Frank 
lloUidafi  V.  EJJa  Ockcrsltaifscn  trading,  doing  business  and 
acting  as  Ella  M.  Kolipinski,  individually  and  as  Executor 
and  Trustee  of  the  estate  of  Louis  Kolipinski,  deceased,  and 
Jose])h  Hayden,  Law  case  No.  71535,  Supreme  Court  of  the 
District  of  Columbia.  The  suit  was  settled  for  $500.00  paid 
to  Jacob  S.  Hal])er;  witness  paid  Mr.  Laskey  a  retainer  of 
$250.00,  and  after  the  case  was  settled  she  paid  him  $100.00. 

Thereupon  plaintiff  offered  in  evidence  vouchers  and 
cancelled  checks  evidencing  payment  bv  her  of  nineteen 
items  of  special  assessments  i)aid  to  the  District  of  Colum¬ 
bia  for  paving  sti’eets,  alleys  and  sidewalks  as  follo\ys: 


July  19,  1915,  Sq.  516,  Lot  25,  4th  and  K  Sts. 


N.  W.,  paving  122.04 

Nov.  15,  1915,  Sq.  623,  lot  18,  35  H  St.  N.  W., 

sidewalk  12.09 

July  21, 1916,  Sq.  623,  Lot  18,  35  H  St.  N.  W.  :  40.58 

Nov.  4,  1918,  Sq.  441,  Lot  91,  624  T  St.  N.  W.  23.05 

Apr.  20, 1925,  Sq.  208,  Lot  806,  1402  R  St.  N. 

332  W.,  paving  ,26.62 

Lot  807,  do.  132.52 

May  23,  1925,  Sq  398,  Lot  31,  paving  9th  St.  151.12 

Sq.  399,  Lot  A,  do.  127.25 

July  20,  1925,  Sq.  208,  Lots  806-807,  paving  R. 

St.,  second  payment  162.94 

Oct.  19,  1925,  Sq.  208,  Lot  806,  paving  R.  St.,  third 

payment  27.92 

Sq.  208,  Lot  807,  do.  139.10 
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Feb.  19,  1926,  Sq.  398,  Lot  31,  paving  9tli  St., 


second  payment  161.18 

S<i.  399,  Lot  A,  do.  135.72 

Dec.  16,  1927,  S(i.  398,  Lot  .‘>1,  i)aving  9tli  JSt., 

tiiird  i)ayment  183.30 

Sq.  399,  Lot  A,  Do.  154.4-0 

Ai)ril  10,  1929,  Sq.  452,  Lots  P,  Q,  R,  paving  Mas¬ 
sachusetts  Avenue  N.  W.  63.37 

Sq.  452,  Lots  II,  K,  paving  1  St.  X.  W.  58.10 

Mar.  12,  1931  Sq.  623,  Lot  18,  ])aving  alley  15.29 

Sq.  398,  Lot  31,  paving  alley  109.97 


Total  $1,846.56 


Plaintiff  further  testified  in  substance: 

In  March,  1935,  the  building  l.‘>39  Xinth  Street,  X^orth- 
west,  was  renovated,  by  Skat  Hansen,  at  a  total  cost  of 
$1,180.00.  Plaintiff  submitted  voucher  for  said  work,  as 
follows : 

‘‘March,  1935,  Skat  Hansen,  renovating  building; 
repair  and  paint  roof;  i)aint  outside  of  building  two 
coats;  take  garage  doors  down,  replace  with  new 
wall  with  windows;  j)ut  iqi  new  wall  between  ga¬ 
rage  and  store;  ])ut  new  wood  floor  in  store;  new 
cement  floor  in  back  of  store;  paint  entire  store; 

take  down  old  toilet,  build  one  with  new  toi- 
333  let  and  sink;  put  office  with  glass  half  way 
up;  new  garage  doors  with  sliding  rail;  coal 
chute  in  wall;  cement  parking  ])lace  outside;  fix 
electric  lights;  new  hot-water  heating  plant  .  $1,180.00 

Plaintiff  submitted  voucher  for  work  done  bv  Skat  Han- 
sen,  in  February  and  ^larch,  1935,  on  premises  227  K 
Street,  Xothwest,  as  follows: 

February-^fai-ch,  1935:  Skat  Hansen,  taking  u]) 
old  floor,  ])utting  down  now  floor  on  first  floor,  new 
baseboard;  build  rear  wall  where  it  had  fallen  out, 
on  first  floor,  reset  door  and  window  frames;  build 
up  chimney;  scra])e  all  rooms,  plaster,  ])aper  and 
l^aint  entire  house;  ])aint  and  re])air  roof;  paint 
outside  of  building  two  coats;  stain  and  varnish 
floors;  new  stove,  new  plumbing,  in  kitchen;  new 
toilet,  35  window-panes  $700.00 
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and  testilied  in  substance;  The  place  had  been  tenanted  by 
a  colored  undertaking  establishinent ;  when  it  was  vacated 
she  went  to  look  at  the  place  and  saw  it  was  necessary  to  do 
a  lot  of  remodeling,  so  she  put  in  new  floors,  new  plumbing, 
and  reset  the  door  and  window  frames,  i)ut  in  thirty-five 
l)anes  of  glass,  a  new  stove,  two  hit  robes,  and  built  a  new 
fence,  and  put  it  in  tirst-class  condition;  on  the  third  floor, 
she  rebuilt  tlie  wall,  and  the  i)lace  was  rented  before  she  had 
linished  doing  the  work.  She  ])aid  Skat  Hansen  the  $700.00. 

Xovenil)(‘r  (>,  192!),  the  roof  on  the  Sargent  Road  prop¬ 
erty  was  in  liad  condition,  and  she  had  to-jiut  on  a  new  roof, 
which  cost  $317.18;  voucher  for  payment  was  submitted,  as 
follows : 


Xovember  (i,  1929,  Charles  Ockershausen,  new  ; 
tin  roof  on  dwelling  Sargent  Road  $317.18. 

About  ten  days  after  the  roof  was  put  on  the  place  caught 
on  fire,  for  which  the  insurance  coinjiany  paid  her 
$2,000.00. 

334  A  new  roof  was  ))ut  on  1402  R  Street,  X.  W.,  Jan¬ 
uary  30,  1931;  vouchei*  for  said  ])aynient  was  sub¬ 
mitted,  as  follows : 


January  30,  1931,  Charles  Ockershausen,  taking- 
off  old  tin  and  slag  roofs,  replacing  roof  witli  re- 
dipped  tin,  painted  top  and  under  side,  1402  R 
St.  XW 


$197.00 


A  new  tin  roof  and  gutters  were  put  on  X'o.  361  Pennsyl¬ 
vania  Avenue,  Xorthwest,  July  3,  1922;  voucher  for  said 
])aynient  was  submitted,  as  follows : 

July  3,  1922,  (Charles  Ockershausen,  new  tin  roof 
and  gutters,  361  Pennsylvania  Ave.  X.W.  $187.50 

About  January,  1927,  plaintiff  was  driving  around  the 
building  Xo.  811  0  Street,  Xorthwest,  and  saw  the  wall  was 
Imlging;  she  went  to  Mr.  Hayden,  and  he  got  in  touch  with 
the  Building  Insjiector,  and  he  condemned  the  place;  plain¬ 
tiff  had  to  put  in  a  now  front  to  the  building;  Mr.  Ward 
took  down  the  bulging  front  and  rebuilt  it,  which  cost 
$1,00().00;  there  was  other  work  done  at  that  time,  to  get  it 
tenanted  again,  the  roof  was  striiijied  and  re-slated,  cement 
lloor  was  })ut  in,  and  the  back  wall  was  repaired,  it  was 


204 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


coming  down.  That  was  another  old  building  about  two 
hundred  years  old.  The  front  and  back  and  front  steps 
were  painted  and  the  vestibule  paiiered  and  painted,  after 
the  building  was  rebuilt;  that  was  necessary  because  thcv 
put  new  frames  in;  they  had  to  take  out  all  the  windows 
and  they  had  to  be  reset;  those  that  could  be  used  were  re¬ 
placed  and  had  to  be  painted.  This  work  was  incident  to 
the  restoration  of  the  house.  Vouchers  were  submitted  as 
follows ; 

January  14,  1027,  M.  E.  Ward,  taking  down  bulging- 
front  of  building,  811  O  St.  N.  W.,  rebuilding 
front,  })ress  brick,  plastering  inside  $1,000.00 

June  1,  1027,  John  (i.  Lindsay,  strii)t)ing  and  re¬ 
slating  house  276.55 

June  18,  1027,  Walter  .Moteii,  putting  in  cement 

floor,  repairing  wall  57.50 

335  July  1,  1927,  0.  W.  Vouiiger,  painting  front 
and  back  of  house,  t)ainting  front  steps 
and  papering  and  ])ainting  vestibule  120.00 

Ai)ril-July  1027,  J.  W.  Johnston,  carpenter  work 

and  glazing  114.75 

Repairing  and  hanging  doors  24.50 

Locks,  lumber  and  glass  22.25 


57.50 


and  papering  and  ])ainting  vestibule  120.00 

Ai)ril-July  1027,  J.  W.  Johnston,  carpenter  work 

and  glazing  114.75 

Repairing  and  hanging  doors  24.50 

Locks,  lumber  and  glass  22.25 

V.  A.  Brooks,  plumbing  work,  new  pii)es,  re-s(‘t  toilet  24.50 

Total  $1,640.05 

In  January,  1028,  a  new  roof  was  put  on  stores  Nos.  930- 
036  P^ourth  Street,  Northwest;  vouchers  were  submitted  as 
follows : 

Jan.  14,  1928,  Charles  Ockershausen,  930  Fourth 
St.  N.  W.,  tinning  show-window,  new  valley,  gut¬ 
ters  &c  $60.00 

Jan.  24,  1928,  Rose  Brothers  Company,  four-])ly 
slag  roofing  on  main  roofs  of  stores  930-932-934 
Fourth  St.'  N.  W.  161.00 

Four-plv  slag  roofing  and  necessary  metal  work 

on  936  Fourth  St.^N.  W.  ‘  48.00 


161.00 


48.00 


Total 


$269.00 
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In  1922  alterations  were  made  on  i)reniises  No.  359  Penn¬ 
sylvania  Avenue,  Northwest;  the  property  had  a  wooden 
beam,  and  it  was  ordered  taken  out;  plaintiff  modernized 
the  store,  and  put  iron  beams  across,  and  show-\yindows. 
Vouchers  were  submitted  as  follows: 


Feb.  27  1922,  Thomas  0.  Ii::lebart,  contract  price, 
to  furnish  materials  and  labor  to  complete  alter-  ■ 
ations  in  accoixlance  with  plans  ])repared  by  ; 
architect  of  the  Huildinii:  Department  of  the  Dis¬ 


trict  of  Columbia  $1,470.00 

A])r.  28,  1922,  J.  A.  Hayden,  plans  50.00 

Mar.  10,  1922,  District  of  Columbia,  survey  7.00 

District  of  Columbia,  permit  20.00 

33()  'Washinijfton  Gas  Lij2:ht  Co.,  chaiiii^inij:  ' 

location  of  meters  12.00 

^^ar.  10, 1922,  Washinsrton  Gas  Li.2:ht  Co.,  do.  16.20 

May  19,  1922,  Harry  H.  Haegenmaker,  painting- 
store  front  51.00 

May  29,  1922,  Thomas  G.  Tcflohart,  bill  for  extras  234.75 


Total  $1,860.95 


Plaintiff  submitted  vouchers  for  ex])enditures  on  ])rem- 
ises  No.  35  H  Stre(‘t,  Northwest,  as  follows: 


May  15,  1927,  Charl(‘s  f)ckershausen,  new  tin  roof 
June  2,  1928,  \Vashin<»;ton  Metal  Ceiling-  Co.,  fur¬ 
nishing-  and  installing  metal  ceiling  in  store 


137.70 

45.00 


Total  $182.70 

Plaintiff  further  testified  as  follows:  In  1926,  before  they 
left  AVashington  for  Asbury  Park,  there  were  a  couple  of 
vacant  apartments  in  the  Valjean,  913  I  Street,  Northwest; 
when  they  returned  to  AVashington  Mr.  Havden  told  her 
the  entire  building  was  empty  except  one  apartment;  she 
went  the  following  day  and  inspected  the  building:  there 
was  onlv  one  tenant  there;  she  asked  whv  the  other  tenants 
had  moved  out,  and  Air.  Hayden  said  the  building  was  not 
in  modern  condition,  and  people  wanted  everything  up-to- 
date.  AVhile  the  ])lace  was  vacant  she  had  it  cleaned  and 
modernized  it  so  it  could  be  tenanted  again.  There  was  no 
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electricity  in  the  building  at  all;  that  is  all  new  work;  there 
was  never  any  electricity  in  that  building,  it  was  gas.  She 
took  out  the  old  carpet  and  put  heavy  linoleum  all  the  way 
through.  After  that  she  got  tenants  for  the  place  at  an 
increase  of  rental.  When  Dr.  Kolipinski  bought  the  place  it 
was  an  old  building;  he  remodeled  it  and  lui’iied  it  into  an 
apartment  })uilding;  the  back  part  is  old.  Plaintitf  submit¬ 
ted  vouchers  as  follows : 

Oct.  29, 1926,  G.  W.  Younger,  paper  and  i)ainl  front 
and  rear  apartments  third  floor,  rear  apartment 
second  floor,  front  and  rear  apartments  first 
floor;  paper  entire  main  hall;  paint  wood- 
337  work  front,  varnish  vestibule;  paint  entire 
woodwoi’k  main  hall,  i)aint  and  i)aper  two 
extra  rooms  and  ])lastering  $  522.00 

Oct.  29,  1926,  Weatherproof'  Cleaning  Co.,  cleaning 

front  of  building  80.00 

Xov.  5,  1926,  Walter  Moten,  repairing  brick  wall  at 

rear  of  building  47.50 

Penn  Electric  Company,  electrical  fixtures  com])let(‘ 
with  lam])s  including  digging  of  street,  extra  out¬ 
lets  and  fixtures  489.25 

Xov.  6, 1926,  House  &  Hei’rmann,  linoleum  on  floors  502.44 
Xov.  23,  1926,  J.  AV.  Johnston,  general  carj)enter 
wo  r k  and  n la  t e  r i a  1  1 6 1 . 00 


Total 


i|^l,805.19 


i^iaintiff  further  submitted  vouchers  for  ex])enditures  on 
said  premises  913  I  Street  Xorthwest  as  follows: 


June  15,  1927,  Charles  Ockershaiisen,  rerool'ing 
back  building  ^ 

July  10,  1928,  J.  W.  Johnston,  lumber  and  laying 
new  floor  in  basement 

June  2,  1931,  Penn  Electric  Co.,  1  8-gang  mail  box 

Dec.  17,  1932,  F.  J.  Sinionds,  new  sleepers  and  hall 
floor,  baseboard  etc. 

April  28, 1934,  F.  J.  Sinionds,  new  floor  front  apart¬ 
ment  etc. 

Sept.  1934,  Making  oiiening  and  ])ulting  sleeps  on 
areaway,  according  to  Fire  MarsliaFs  orders 


214.40 

67.00 

45.00 

47.00 

1 20.00 

30.00 
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Sept.  24,  1935,  Skat  Hansen,  cementing  side  of 
building,  painting  back,  side  and  front  of  build>  ^ 
ing,  following  removal  of  adjoining  building  220.00 


Total  $,  743.40 

Plaintiff  submitted  vouchers  for  the  following  ex- 
338  })enditures  on  premises  918  M  Street,  Northwest, 
Royalton  Apartment : 


Nov.  2,  1921,  F.  J.  Simonds,  fire  proof  door  furnace 
room  to  area  $ 

Oct.  26,  1922,  Fhamberlin  Metal  Weather  Strip 
Co.,  weather  strip  Apt.  54 
Oct.  31,  1922,  Rose  Brothers  Co.,  new  roof 
Dec.  16,  1929,  (3iamberlin  Metal  Weather  Strip 
Co.,  weather  strips  Apts.  43,  53 
Jan.  20,  1934,  A.  F.  Jorss  Iron  Works  Co.,  furnish¬ 
ing  and  erecting  24  self-closing  wire  gates,  wire 


])anels  and  necessary  signs,  for  dumb-waiters. 


l)er  I).  C.  order,  and  insi)ector’s  instructions 


33.88 

50.00 

600.00 

105.00 

235.00 


Total  .$1,023.88 

Plaintiff  further  testified  as  follows:  625  I  Street  North¬ 
west  is  a  very  old  frame  building;  she  thinks  it  was  Dr. 
Weiss’s  mother’s  building,  and  Dr.  Kolipinski  bought  it 
from  Mrs.  Weiss.  The  structural  repairs  listed  in  account 
were  absolutely  necessary  to  keep  it  habitable.  Plaintiff 
submitted  the  following  vouchers: 


Nov.  10,  1926,  F.  J.  Simonds,  new  kitchen  floor  and 
weatherboard  west  side  of  kitchen,  window  sill  $  100.00 
Nov.  3,  1926,  James  H.  Posey,  plastering  entire 
ceiling  of  kitchen  33.00 

Plastering  all  of  side  walls  of  kitchen  38.50 

May  10,  1932,  (fliarles  Ockershausen,  metal 
weatherboard  siding  on  rear  main  building, 
about  300  sq.  ft.  39.00 


Total  $  210.50 

In  June  1929  she  put  a  new  roof  on  the  Raphael  Theater, 
1409  Ninth  Street,  Northwest,  and  did  the  tinning  and  gut¬ 
tering  incident  thereto.  In  1934  she  put  a  skylight  in  the 
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front  room  ceiling  of  store  1405  Ninth  Street,  and  a  new 
board  ceiling  in  the  store-room,  to  put  the  place  in  condi¬ 
tion  so  that  she  could  get  a  tenant  in  there.  Vouchers  sub¬ 
mitted  as  follows : 

339  June  20, 1929, 1409  Ninth  St.  N.  W.,  Raphael 
Theater,  Rose  Brothers,  cleaning  slag  dirt 
from  roof,  repairing  roof  with  felt,  resurfacing 
with  asphalt,  install  flashings,  galvanized  iron 
coverings  north  and  south  sides,  rear  gutter  and 
spout,  repair  and  coat  metal  fi'ont  valley,  front 
roofs  and  toj)  covering  $  404.00 

Feb.  24,  1934,  F.  J.  Simonds,  cut  opening  in  front 
room  ceiling  for  skvlight,  1405  Ninth  St.  N.  IV.  05.00 
Mar.  10,  1934,  F.  J.  Simonds,  new  board  ceiling  in 
storeroom  60.00 


Total  $  529.00 

Plaintiff  submitted  vouchers  and  testified  concerning  ex¬ 
penditures  on  ]>remises  3116  to  3132  Kleventh  Street,  N.  IV., 
as  follows: 


Feb.  10,  1923,  3128  Fleventh  St.  N.  W.,  James  IT. 
Posey,  bricking  u])  doorway,  ])1astering  wall  $ 


66.00 


That  store  used  to  be  occu])ied  by  two  tenants,  one 
on  each  side,  and  it  was  later  i-ented  to  a  grocer 
and  it  had  to  be  bricked  u]);  the  tenant  moved 
out,  and  ])laintiff  had  to  close  the  ()])ening. 

June  16,  1928,  3122  Fleventh  St.  N.  \V:,  diaries 
Ockershausen,  new  tin  roof 


May  13,  1929,  3116  Flevtmth  St.  N.  W.,  rebuilding 
show  windows : 


114.80 


F.  J.  Simonds,  new  wood  frame,  cement  base, 
galvanized  iron  front  65.07 

E.  J.  Murphy  ('o.,  2  66"  corner  bars  installed  11.00  76.07 


Aug.  31,  1929,  3118  Fleventh  St.  N.  W.,  rebuilding 
show  windows :  F.  J.  Simonds,  new  show  window 
frame,  galvanized  iron  co%’ering,  repair  cement 
base  etc. 


60.27 
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Aug.  31,  1929,  3120  Eleventh  St.  N.  W.,  rebuilding 
show  window  etc. ;  F.  J.  Simonds,  show  window, 
doors  and  rear  windows,  per  estimate 
Aug.  31,  1929,  3122  Eleventh  St.  N.  W.,  rebuilding 
show  window :  F.  J.  Simonds,  new  show  window 
frame,  galvanized  iron  covering,  cement 
340  Feb.  15,  1930,  3132  Eleventh  St.,  N.  W.  re¬ 
building  show  window:  F.  J.  Simonds, 
cover  wood  base  with  galvanized  iron,  repair 
sash,  new  mouldings 

Hugh  Reilly  Fo.,  taking  out  and  resetting  plate 
glass 

Xov.  14,  1931,  3130  P]leventh  St,  N.  W.,  rebuilding 
show  window:  F.  J.  Simonds,  new  wood  frame, 
covered  with  galvanized  iron,  base  to  show 
window;  work  on  other  show  windows 
Mar.  18,  1931,  3126  Plleventh  St.  N.  W. :  James  C. 
Sutton,  i*unning  gas  line  from  front  to  rear,  in¬ 
stalling  vitrous  tank 


3116  Elev’enlh  St.  N.  AV.  was  formerly  occui)ied 
by  a  shoemaker,  who  was  in  there  a  number  of 
years;  he  moved  out,  and  ])laintitf  rebuilt  the  show 
windows  because  they  were  ])ractically  gone.  She 
also  rebuilt  show  window  at  3118  Eleventh  St.;  she 
did  that  to  two  or  three  at  that  time;  also  to  3120, 
3122  and  3130  Eleventh  St.  At  3126  Eleventh  St., 
the  tenant  wanted  th(‘  gas  line  run;  she  does  not 
think  she  had  any  gas  in  the  i)lace  at  all,  there  was 
electricity  there,  and  this  tenant  wanted  gas,  and 
she  ])ut  it  in. 


March  18,  1931,  3120  Eleventh  St.  N.  AV.,  remodel¬ 
ing  store:  F.  J.  Simonds,  repair  show  window, 
n(*w  oak  floor;  re])air  fi’ont  door,  new  sill ;  remove 
cement  floor,  i-e-lay  wood  floor  and  sleepers,  base¬ 
board;  i-eniove  galvanized  iron  ceiling,  replace 
plast(*rboard ;  brick  up  door,  put  in  window 
frame,  sash  and  blinds;  make  door  opening  on 
inside  of  store;  new  ])lumbing,  remove  surface 
pij)es:  new  wash  basin;  rewire  electric  lights, 
new  outlet;  8  skylight  glass;  paint  interior  and 
exterior;  yard  toilet,  new  tin  roof,  plaster  and 
white  coat  partition;  7  new  roof  rafters,  2  new 
ceiling  rafters ;  1  new  skylight  on  rear 


95.00 

52.87 

37.60 

22.00 

57.00 

31.00 


$784.45 
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3120  Eleventh  Street  was  occupied  by  a  diary, 
and  he  had  some  kind  of  steam  ])lant  for  cleaning 
his  bottles,  and  there  was  a  cement  floor  in 
341  there.  AVhen  he  moved  out  he  left  the  place 
a  complete  wreck,  so  all  that  work  was  neces¬ 
sary  to  make  it  rentable;  plaintiff  had  to  put  a  new 
floor  in  there. 

112.9b 

100.00 


90.00 


The  old  roof  on  3118  Eleventh  St.  was  worn  out, 
and  she  ])ut  on  a  new  roof:  she  i)ut  a  new  floor  in 
3124  Eleventh  St.  There  was  a  cement  sidewalk 
on  the  outside  of  the  Eleventh  Street  stor(*s  and 
leading  into  the  stores  they  had  a  walk:  she  was 
always  afraid  people  would  step  off’  and  hurt  them¬ 
selves,  and  she  thought  it  would  improve  the  ])lace 
to  put  the  cement  sidewalk  in  front  of  the  stoi-es. 


July  30,  1932,  3118  Eleventh  St.  X.  W.,  Charles 
Ockersliausen,  new  tin  roof  $ 

Feb-  21,  1933,  ,‘^24  Eleventh  St.  X^.  W.,  F.  J. 

Simonds,  new  floor  in  store 
April  1934,  Eleventh  St.  stores,  laying  side¬ 
walk  in  front  of  stores,  to  cover  parking  SO. 00 

Permit  4.00 


Total  of  items  311G-3132  Eleventh  St.  X.  W.  .$1,700.01 

On  Cross-Examination  plaintiff’  further  testified: 

The  account  was  prei)ared  by  Miss  Asliley,  an  employee 
of  Mr.  Laskey’s  office,  under  ])laintiff”s  dii*ection.  The  ac¬ 
count  s})eaks  of  “remodeling’’  the  stores;  on  the  bills  there 
is  “ rei)airing”.  Mr.  Simonds  practically  rebuilt  the  show 
windows  because  thev  were  out  entirelv,  “1  saw  that  mv- 
self”:  the  word  “repairs”  is  Mi*.  Simonds’  way  of  putting 
it  down.  Plaintiff  considered  it  more  accurate  to  say  “re¬ 
building”  and  she  explained  it  to  Miss  Ashley.  Plaintiff 
knew  that  ])ractically  none  of  those  bills  had  the  word  “re¬ 
modeling”  in  them:  she  knows  Mr.  Simonds  did  rebuild  the 
windows,  but  in  those  bills  h(‘  said  repair.  They  were  taken 
down  coni})letely. 

On  Ke-direct  Examination  plaintiff’  fuifhei*  testified: 

She  characterizes  the  work  as  rebuilding,  abso- 
342  lutelv;  thev  were  rebuilt:  she  went  there  everv  dav 
while  thev  were  doing  the  work. 
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In  May,  1934,  she  remodeled  610  Massachusetts  Avenue, 
Northwest;  the  tenant  in  that  building*  was  an  old  lady  who 
liad  been  there  a  great  number  of  years,  and  after  het  death 
])laintiff  got  the  i)lace  in  shape  so  that  she  could  rent  it; 
she  had  to  do  all  this  work.  Vouchers  submitted  covering 
expenditures  at  610  Massachusetts  Avenue,  N.  W.,  as  fol¬ 
lows  : 

!May  18,  1934,  remodeling  building  610  Massachu¬ 
setts  Ave.  X.  W. :  F.  J.  Simonds,  new  floors  and 
sleei)ers,  hall,  bath  and  two  kitchens ;  repair  din¬ 
ing-room  floor  and  slee])ers;  front  basement  2 
sills,  other  doors  carpet  sills;  rehang  doors; 
cement  kitchen  hearth,  re-set  mantel;  repair  rear 


1)0 rch  frame  $  139.22 

May  15,  1934,  Skat  Hansen,  painting,  paper  75.00 

May  15,  1934,  new  gutter  9.00 

June  1,  1934,  rebuilding  rear  wall  oF  building  50.00 

Painting  front  of  building  30.00 

Plastering  third  floor  24.25 

Plastering  kitchen  side  wall,  where  rear  wall  was 

]*ebuilt  2.00 

Varnishing  all  floors  18.00 


Total  $  347.47 


In  !May,  1922,  ])laintiff  put  a  new  tin  roof  on  the  stable  at 
])reniises  614  .Massachusetts  Avenue,  Northwest;  she  did 
not  take  out  the  sleepei-s;  the  tin  was  worn  out  or  defective, 
and  sh(‘  put  on  a  new  tin  i*oof.  Voucher  submitted  as  fol¬ 
lows  : 

May  15,  1922,  Flias.  Ockershausen,  tinning  roof 
stable  $  69.00 

In  1931,  1932  and  1933  ])laintifF  ])ut  electric  refrigerators 
in  the  Koyalton  Apartment,  918  M  Street,  N.  W. ;  there  had 
been  no  electric  refrigerators  there  before  and  thev  were 
absolut(‘ly  necessai*y  to  modernize  the  building,  so  the  only 
thing  to  do  was  to  put  them  in ;  they  were  all  General  Elec¬ 
trics  and  cost  $3,444.00. 

343  Thereupon  the  following  occurred: 

Mr.  (h'aighill:  In  that  connection,  Mrs.  Ockershausen, 
you  are  aware  of  the  fact  that  the  Will  said  all  corpus  should 
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be  reinvested  in  real  estate.  Do  you  consider  the  purchase 
of  refrigerators  constitutes  real  estate  f 

A.  Yes,  it  was  an  investment. 

Mr.  Laskey:  I  think  he  is  asking  her  a  legal  question. 

Mr.  Craighill:  I  am  askin<>:  her  whv  she  did  it. 

Mr.  Doyle:  It  was  your  idea  the  ai)artmeiits  could  not  be 
rented  unless  these  refrigerators  were  installed? 

A.  That  is  correct. 

Q.  You  felt  you  had  to  put  the  refrigerators  in?  A.  In 
all  modern  apartments  they  have  electric  refrigerators  and 
I  thought  thev  were  necessarv,  and  that  we  would  get  an 
increase  of  $2.50  on  each  apiirtnient,  but  when  the  de])res- 
sion  came  we  had  to  cut  that  off. 

Mr.  Canfield:  Those  were  bought  in  1931  ? 

A.  1931,  1932  and  1933. 

Q.  Have  you  ever  ])aid  back  from  the  income  to  the  cor¬ 
pus  of  the  estate?  A.  Xo.  sir. 

Q.  You  still  claim  the  cost  as  a  })ayment  out  of  corpus? 
A.  Yes,  1  have  never  paid  back  any  of  that. 

Q.  At  the  time  the  refrigerators  wei'e  purchased,  you  ])aid 
for  them?  A.  Yes. 

Q.  And  charged  them  to  the  cor])us  of  the  estate'  ?  A.  I 
did. 

Q.  After  the  a])artments  were  rented  and  you  got  tlie 
monthlv  income,  did  vou  take  anv  ])art  of  the  income  and 
pay  it  back  to  cor])Us?  A.  Xo,  I  did  not,  it  all  went  into 
income  for  the  maintenance*  and  su])port  of  tlie 
344  familv. 

Mr.  Doyle:  Did  you  [)ay  the  $2.50  liack  to  the  cor- 

])US? 

A.  Xo. 

^Ir.  Craighill:  You  ])aid  foi*  these  things  out  of  income, 
but  vou  now  ('onsider  thev  should  b(‘  cliai'ged  to  coi-]'>us? 

A.  I  til  ink  so. 

^Ir.  Laskey:  If  it  ])roduc(‘s  an  increase  in  iiK'onu',  it  goes 
to  the  life'  tenant. 

Mr.  Doyle:  Do  I  understand  your  ])Osition  to  be  that  as¬ 
suming  a  capital  ex]Kniditnre  is  niadt*,  which  ])roduces  an  ad¬ 
ditional  rev<*nne,  tlie  life  tenant  is  entitled  to  that  additional 
revenue,  without  jiayingback  the  capital  exyienditure  ? 

Mr.  Laskey:  Yes.  It  is  a  cajiital  expenditniv'  and  the  life 
tenant  is  entitled  to  the  increase  in  income. 
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The  Auditor :  Where  did  you  get  the  money  from  to  pay 
for  that! 

“Witness :  It  came  from  the  sale  of  the  Avenue  property, 
which  was  deposited  in  the  Lincoln  National  Bank. 

Mr.  Doyle:  Will  your  books  show  that  these  particular 
expenditures  came  from  the  Avenue  fund! 

A.  Yes,  if  you  turn  to  the  Lincoln  Bank  account,  you  will 
see  it. 

Q.  Your  books  never  carried  a  capital  account  allowing 
for  ex})enditures  such  as  for  refrigeration!  A.  No. 

Mr.  Craighill:  You  never  segregated  in  your  accounts  in¬ 
come  from  capital!  A.  No. 

Tliereupon  on  Re-direct  Examination  plaintiff  submitted 
vouchers  covering  the  following  expenditures  for  new  in¬ 
stallations  of  gas,  water  and  electric  services: 

Jan.  29,  1927,  1638  Fourteenth  St.  N.  W.,  C.  A. 

Brooke,  put  in  new  water  service ;  put  in  new 
345  tap  in  water  main;  put  in  new  curb  D.  C. 

cock;  put  in  new  stop  box  $  113.25 

April  9,  1928,  811  0  Street,  N.  W.,  District  of 
Columbia,  new  service  pii)e  from  new  main  51.79 

June  26,  1929,  936  Fourth  St.,  N.  W.,  District  of 

Columbia,  renewing  water  service  33.54 

May  15,  1934,  936  Fourth  St,,  N.  W.,  C.  A.  Brooke, 
new  water  service  from  curb  cock  to  inside  build¬ 


ing 


May  23,  1934,  610  Massachusetts  Ave.,  N.  W.,  C.  A. 
Brooke,  new  water  service  from  main  to  meter  in 
front  vard 


43.90 


39.40 


Nov.  19,  1927,  625  I  Street,  N.  W.,  Penn  Electric 
Company,  installing  electrical  wiring,  fixtures, 
glassware  and  lami)s,  including  street  service  155.00 
April  21,  1928,  614  Massachusetfs  Avenue,  N.  W., 

Penn  Electric  Co.,  installing  electrical  wiring  and 
fixtures  complete  with  glassware  and  lamps  and 
street  service  190,00 

May  31,  1928,  35  H  Street,  N.  W.,  Penn  Electric 
Co.,  electrical  vfiring  and  fixtures  43.00 

Nov.  5,  1928,  610  Massachusetts  Avenue,  N.  W., 

Penn  Electric  Co.,  electrical  wiring  and  fixtures, 
glassware,  lamps  and  street  service  220.00 

612  Massacliusetts  Avenue,  N.  W.,  do.  257.00 
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Mar.  28,  1931,  227  K  Street,  X.  W.,  Penn  Electric 
Co.,  electrical  wiring  and  fixtures,  including  dig¬ 
ging  of  street  and  bringing  service  into  the  house  180.00 
Nov.  6,  1931,  1405  Ninth  Street  N.  W.,  Penn  Elec¬ 
tric  Co.,  electrical  wiring  and  fixtures,  complete 
with  glassware  and  lamps,  including  digging  of 
street  and  bringing  in  service  88.00 

May  31,  1934,  936  Fourth  Street,  N.  W.,  Richard 
Gasch  &  Sons,  furnishing  and  installing  material 
for  electric  light,  wiring,  furnishing  and 
346  haiigiiiir  electric  fixtures  68.00 


$1,482.88 


Total 

and  further  testified  in  substance  as  follows: 

At  811  O  Street,  N.  W.,  plaintilT  put  in  new  service  ])i])e 
from  the  street  on  the  order  of  the  District  of  Columbia. 

At  936  Fourth  Street,  N.  W.,  there  was  a  renewing  of  the 
water  service. 

At  936  Fourth  Street,  N.  W.,  May  15,  1934,  new  water 
service  was  put  in  from  curb  cock  to  inside  building;  they 
were  running  a  lunch  room,  and  plaintiff  put  in  water  serv¬ 
ice,  it  was  necessarv  for  washing  the  dishes. 

At  610  Massachusetts  Avenue,  in  1934,  she  ])ut  in  a  new 
water  service;  the  old  service  broke  and  was  flooding,  and 
she  put  an  entii'ely  new  service  in. 

At  625  I  Street,  N.  AV.,  614  Massachusetts  Avenue,  and 
35  H  Street  N.  W.,  she  used  to  have  gas  tluo-e,  and  slie  ])ut 
in  new  (‘lectrical  service,  wires  and  all.  At  610,  612  and 
614  ^lassachusetts  Avenue,  sh(‘  put  in  el(‘ctric  fixtures 
throughout  the  buildings.  At  227  K  Street  N.  W.  slu'  put  tlie 
fixtures  in;  at  1405  Ninth  Street,  she  put  lights  in  there; 
at  936  Fourth  St.,  N.  W.,  she  put  the  electric  wiring  and 
fixtures.  At  625  T  Street  when  Dr.  Hall  lived  there,  lie  had 
one  electric  fixture  in  his  otlice,  but  there  was  no  (‘lecti'icity 
in  the  rest  of  the  building. 

Thm-e  was  never  electricitv  at  614  Massachusetts  Avenue, 
or  in  936  Fourth  Street  either.  35  H  Street  is  a  store,  with 
apartments  on  second  and  third  floors,  and  they  did  not  have 
it  throughout  that  building;  she  thinks  they  had  one  light 
in  the  store:  it  was  an  extension  of  the  ser\nce. 

At  610  and  612  ^lassachusetts  Avenue  and  227  K  Street 
there  were  installations  of  electricitv  because  there  was  only 
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gas  in  there ;  there  was  no  electric  light  in  those  buildings, 
that  was  in  replacement  of  gas.  At  227  K  Street,  there 
was  an  undertaker  in  there ;  she  is  not  positive  if  he 
347  had  electric  light  and  fixtures  in  the  front  room  or 
not,  but  slie  had  to  furnish  electric  liglits  throughout 
the  building.  She  also  furnished  it  to  1405  Ninth  Street 
and  930  Fourth  Street;  she  thinks  the  service  was  in  the 
street,  because  the  other  buildings  had  it  in:  thev  had  only 
lo  put  in  the  fixtures;  there  was  service  to  the  curb.  She 
did  not  have  anv  electricity  at  all  at  936  Fourth  Street. 

In  the  a})artment  houses  the  gas  stoves  wore  out  from 
time  to  time  and  were  rei)laced,  and  no  claim  is  made  for 
those  expenditures.  Plaintiff'  submitted  vouchers  for  first 
installations  of  gas  stoves  where  none  had  been  before, 
as  follows : 


May  1926,  612  Massachusetts  Ave.  N.  W.,  new  gas 
stove  $ 

Nov.  16,  1926,  35  H  St.  X.  \V.,  Washington  Gas 
Light  Go.,  1  Oriole  Cooker,  and  connecting 
A})!’.  24, 1928,  614  Massachusetts  A\t.  N.  W.,  Wash¬ 
ington  Gas  Light  Co.,  1  Oriole  Kange  35.75 
Run  gas  line  from  meter  4.50 


36.00 

36.26 

40.25 


Total 


$  112.51 


Plaintiff  thereupon  submitted  vouchers  covering  instal¬ 
lation  of  ninety-two  items  of  new  electric  fixtures,  new, base 
l)lugs,  new  tyt)e  switches,  new  bracket  lights  and  new  side- 
wall  fixtures,  ninety  of  said  installations,  aggregating  in 
cost  $2,046.96,  being  in  the  Royalton  Apartment,  918  M 
Street,  Northwest,  and  two  aggregating  in  cost  $12.40,  in 
the  Valjean  Apartment,  913  I  Street,  N.  W.  Plaintiff  testi¬ 
fied  that  she  modernized  the  Royalton  Apartment,  918  M 
Street,  N.  W.,  which  was  in  the  old  style  and  did  not  have 
modern  electric  fxtures;  there  were  the  old-time  combina¬ 
tion  gas-and-electric  fixtures;  they  became  obsolete  and  it 
was  hard  to  keep  tenants  in  there,  they  were  always  com- 
])laining,  they  wanted  new  up-to-date  fixtures;  she  put  new 
electi-ical  fixtures  in  the  apartments.  In  some  cases  she 
put  in  new  fixtures  where  there  had  be(‘n  none  before.  The 
a])artments  nevei-  had  any  plugs;  the  tenants  wanted 
348  them  put  in,  and  she  put  them  in.  It  is  a  modern 
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building  today.  As  the  result  of  the  changes  she  increased 
the  rental  of  the  building;  at  one  time  she  was  only  getting 
$30.00  and  today  she  is  getting  $60.00  and  $65.00  for  them. 

Plaintitf  submitted  vouchers  for  ex])enditures  for  heating 
})lants  as  follows : 

In  918  M  Street,  X.  W.: 

Dec.  14,  1914,  The  G.  II.  Healing  (\).,  Apt.  30, 
furnishing  and  installing  new  radiator  $  48.36 

February  4,  1924,  The  G.  11.  Heating  ('o.,  run¬ 
ning  new  return  line  throughout  building  448.93 

April  17,  1928,  Morris  Kagan  (’o.,  furnishing  and 
installing  galvanized  storage  tank,  525-gal. 
capacity,  and  Areola  heater,  running  new  main 
water  pipe  in  basement  hall  658.56 

Xov.  11,  1929,  Morris  &  Kagan  Go.,  i-enioving  old 
boilers,  furnishing  and  installing  two  new  Pierce- 
American  steam  boilers,  with  comu‘ctions  1,660.00 

Additional  work  82.25 

Dec.  6,  1929,  Morris  Kagan  (’o.,  furnishing  and 
installing  1  16-section  26"  two-column  Peerless 
radiator  78.44 

Furnisliing  and  installing  21  Hoirman  automatic 
air  valves  77.35 

In  913  I  Street,  X.  W. : 

Oct.  13,  1934,  Thos.  Somerville  Go..  1  rr27  ten-s(‘e- 

tion  boiler,  1  McDonald-Miller  feeder,  fittings  etc.  416.75 

G.  H.  Shugart,  installing  boiler  and  feeder,  cover¬ 
ing  boiler  with  asbestos  83.25 


Total  $3,553.89 

and  testified  in  substance  as  follows :  The  new  return  line 
installed  in  918  M  Street  is  a  line  that  carries  water  up  one 
side  and  down  the  other;  there  had  been  one  there,  em¬ 
bedded  in  the  cement,  and  it  is  still  there;  slie  i)ut  a 
349  brand-new  one  in,  built  above  the  floor  so  there  would 
be  no  trouble  with  it.  She  furnished  and  installed 
a  525-gallon  storage  tank,  and  Areola  heater,  and  ran  new 
main  water  pipe  in  the  basement  hall;  the  hot  water  tank, 
which  was  only  300  gallons,  was  too  small,  it  was  inade<]uate 
to  meet  the  demands  of  the  tenants,  and  she  had  to  put  a 
larger  one  in,  and  the  Areola  was  used  for  heating  it. 
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In  Xoveiiiber,  1929,  it  was  necessary  to  remove  the  old 
boilers  which  had  been  in  there  since  the  beginning  of  the 
building;  the  insurance  rate  was  so  high,  and  she  was  told 
there  might  be  an  explosion  at  any  time.  The  old'  boilers 
were  not  sufficient  to  satisfy  the  demands  of  the  tenants, 
they  could  not  get  enough  lieat  at  the  back  of  the  building; 
slie  had  no  trouble  on  the  north  side,  she  had  to  weather- 
stri])  the  south  side,  the  tenants  were  always  complaining. 
At  the  request  of  the  tenant  she  had  to  put  in  more  radiator 
service  to  heat  the  apartment,  a  new  radiator  where  there 
had  been  none  befoi-e.  She  installed  21  Hoffman  automatic 
air  valves  on  radiators;  thev  are  all  modern  valves. 

A  new  ten-section  boiler,  with  feeder,  fittings,  etc.,  was 
put  in  the  Valjean,  913  1  Street,  Northwest;  it  is  a  very 
much  larger  boiler  than  the  other  one. 

Plaintiff  thereupon  submitted  vouchers  covering  installa¬ 
tion  of  sixty-two  items  of  modern  ])lumbing,  new  flush  tanks 
and  seats,  new  ])athtiibs,  new  enamel  sinks  and  di’ainboards, 
new  wash-trays,  new  wash-basin  with  shampoo  cocks,  etc., 
aggregating  $2,1 14. So  in  amount,  thirty-six  of  said,  items 
being  install(‘d  in  the  Royalton  Ai)artmont,  918  Street, 
X.  four  in  the  Valjean,  913  1  Street,  X.  W.,  and  the  re¬ 
mainder  in  ])remises  35  H.  Street,  Northwest,  3116-3120- 
3122-3128-3130  Eleventh  Street,  Northwest,  1401-1403-1405- 
1409  Ninth  Street,  Northwest,  811  O  Sti’oet,  Noi'tliwest,  227 
K  Street,  Northwest,  612  and  614  Massachusetts  Avenue, 
Northwest,  936  Fourtli  Street,  Northwest,  1402  R  Street, 
Noidhwest,  and  631  I  Street,  Northwest,  and'testi- 
350  fled  as  follows : 

At  the  time  Dr.  Kolipinski  bought  the  Royalton,  the 
plumbing  was  not  modern ;  it  had  high  flush  tanks,  and  as 
tenants  moved  or  asked  foi-  it  plaintiff  put  in  new  low  flush 
tanks  and  modernized  it  in  every  wav.  The  same  wav  with 


913  I  Street;  she  did  the  same  thing  at  35  IT  Street,  and  at 
Eleventh  Street — she  modernized  the  plumbing.  The  sinks 
were  old  galvanized  sinks,  and  the  ladies  wanted  new  sinks, 
and  plaintiff  ]nit  new  one-piece  enamel  sinks  and  drain- 
boa  I'ds,  all  new  modem  sinks.  ' 

After  plaintiff  modernized  the  apartments  she  increased 
the  rents,  she  thinks  from  $5.00  to  $7.50;  the  rent  was 
originally  $35.00;  during  the  war  she  was  getting  very  good 
rents.  It  was  the  result  of  the  improvements,  not  the  re- 
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suit  of  the  war,  that  enhanced  the  rents ;  the  first  char<^e  on 
the  schedule  is  1920;  rents  erenerallv  were  increasin<r  at 
that  time.  She  did  not  do  all  the  nioderiiization  at  one 
time,  after  she  put  in  the  sinks  she  did  not  increase  the 
rent,  she  was  ^ettin^  all  she  could  for  the  ))lace.  If  the 
Royalton  was  located  in  another  section  she  would  lx*  able 
to  g’et  more  rent,  but  bein^-  in  a  colored  section  she  thinks 
she  got  all  she  could  for  it. 

Plaintiff  submitted  the  following  vouchers  I'oi*  expendi¬ 
tures  for  miscellaneous  new  plumbing  installations : 

March  9,  1928,  1:3:39-1341  Ninth  Street,  X.  W.,  J.  G. 
Schlosser,  installing  grease  trap  in  sidewalk,  re¬ 
quired  by  I).  C.  Inspector  of  Plumbing  $  11)8.00 

x\ugust  30,  19:i0,  025  I  Street,  X.  \V.,  (\  A.  Brooke, 
run  new  gas  j)i})ing  from  meter  to  rear  of  build¬ 
ing,  connecting  gas  stove,  lieater  and  outlet  rear 
room  second  floor  35.00 

Xov.  30,  1932,  913  I  Street,  X.  \V.,  G.  A.  Brooke,  put 
in  new  screw  pipe  stack  for  gas  water  heaters  in 
rear  apartments,  from  first  floor  up  and  through 
roof;  regulation  coil  37.70 


351  Total  270.70 

and  testified  in  substanci*  as  follows:  At  i:).39-i:>41  Ninth 
Street  they  were  lamning  an  automobile  establishment,  and 
the  District  re(iuired  a  grease*  traj).  At  625  1  Sti'eet  the 
gas  pipe  was  run  to  the  end  of  the  building.  At  913  I 
Street  she  was  notified  bv  the  District  tliat  the  building  had 
to  have  some  outlet,  to  let  the  gas  go  out  from  the  Bryant 
heaters,  under  the  regulation. 

Plaintiff  submitted  the  following  vouchers  for  expendi¬ 
tures  for  hot  water  heaters  and  tanks : 

Feb.  21,  1925,  6:11  1  Street,  X.  W.,  G.  A.  Brooke,  re¬ 
moving  52-gallon  boiler  from  kitchen,  connecting 
near  furnace  in  cellar,  coil  in  furnace,  reconnec¬ 
ted  heater:  new  water  service  underground  from 
house  to  garage  $  52.30 

June  3,  1929,  63i  I  Street,  X.  W.,  Washing-ton  Gas 

Light  Gom])any,  1  Ruud  auto,  hot  water  heater  125.25 


Total 

and  testified  in  substance  as  follows: 


$  175.55 
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dur  inf¬ 


ill  February  1925,  at  631  I  Street,  removing  the  52-gallon 
boiler  from  the  kitchen,  that  was  all  new;  that  was  in  the 
former  family  home,  after  it  was  rented  out;  it  is  a  large 
house,  three  stories  and  basement;  Plaintiff  had  the  boiler 
in  the  kitchen,  and  a  Lion  heater;  she  had  it  moved  to 
cheapen  exi)enditures ;  she  put  in  a  Ruud  hot  water  heater, 
she  modernized  the  heatiim  svsteni. 

Plaint i IT  formally  offered  vouchers,  receii)ts  and  checks 
for  the  foregoing  disbursements,  and  exhibited  same  to 
counsel  for  defendants,  who  checked  them  and  announced 
that  they  had  checked  them. 

Plaintiff  further  testified  on  direct  examination  in  sub¬ 
stance  as  follows : 

In  each  instance  where  she  presented  a  voucher  and  made 
claim  for  the  amount  therein  specified,  the  amounts  were 
paid  by  her;  none  of  the  items  is  still  owing. 

352  From  the  time  of  Dr.  Kolii)inski’s  death, 

the  period  of  plaintiff’s  trusteeship,  Mr.  Joseph  A. 
Hayden  collected  the  rents  of  the  ])roj)erties.  Until  the 
time  plaintiff  remarried,  he  ])aid  a  number  of  the  bills,  not 
all  of  them;  he  has  collected  the  rents  up  to  the  j)resent 
date.  With  respect  to  the  amounts  which  he  turned  over  to 
})laintitT,  the  bills  he  would  have  paid  were  the  janitor  and 
the  trash  man  and  any  bills  that  she  would  authorize  him  to 
])ay;  he  paid  a  good  many  of  the  insurance  premiums  as 
they  became  due,  and  deducted  them  from  the  collections. 
If  the  items  of  rei)air  were  large  ones  she  would  put  them 
down  and  authorize  him  to  ])ay  them.  She  })aid  the  taxes  out 
of  the  money  he  turned  over  to  her,  and  the  coal  bills,  and 
all  large  items  of  work  on  the  properties,  and  generally  all 
the  repairs  bills  except  where  she  authorized  him  to  have 
the  work  done  and  charge  it  to  her.  All  the  properties  have 
been  ke])t  insured  all  the  time;  she  carried  fire,  liability  and 
storm  insurance;  she  insured  the  boilers  when  they  were 
old,  but  when  she  put  new  ones  in  she  took  the  insurance 
off  the  boilers.  The  taxes  on  the  property  ran  from  $8,000.00 
a  year. 

The  a])artments  in  the  Koyalton  and  the  Valjean  were 
kept  in  first-class  condition,  papered  and  painted;  in  a 
])eriod  of  twelve  years  she  paid  $12,000.00  for  pai)ering  and 
painting.  She  kept  the  x>i’operty  in  good  condition  all  the 
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time;  it  was  old  proi)erty  to  bei^in  with,  exce})t  a  few  build¬ 
ings,  and  she  had  to  keep  it  in  good  repair;  slie  did  necessary 
roof  repairs,  everything  that  was  necessary  she  took  care  of. 
Sometimes  she  had  large  items  to  s])end  on  screens  in  the 
spring;  slie  always  ke])!  awnings  and  shades  in  good  re¬ 
pair  and  if  any  were  worn  out  she  i)ut  new  ones  on,  so  it 
was  always  in  first-class  condition.  In  the  fall  she  had 
boilers  and  chimneys  cleaned  and  new  grates  put  in,  and 
took  care  of  the  boilers  Ik* fore  fires  wci'e  started  again. 
The  elev’ators  in  the  Kovalton  were  ins])ccted  evcrv  month 
and  anv  work  to  be  done  was  done.  When  gas  stoves  wore 
out  she  put  in  modern  gas  stoves. 

She  had  the  entire  income  from  the  estate;  she 
353  expended  and  used  it  in  taking  care  of  the  repairs  on 
the  buildings  and  looking  after  her  children  and 
familv;  thev  got  everything  thev  wanted,  thev  were  never 
denied  anything,  they  had  automol)iles  and  t'ur  coats,  no 
one  could  sav  she  did  not  give  them  what  thev  asked  for. 
Her  family  was  uppermost  in  hei*  mind.  Whenever  she  had 
any  money  saved  up  and  she  saw  it  was  necessary  to  make  a 
I’epair  she  would  use  her  own  money  to  juit  in  the  estate. 
She  educated  the  children  and  clothed  them;  they  had  the 
best  of  ev’ervtliing  all  the  time,  thev  went  to  the  best  schools, 
and  they  usually  had  their  own  way  in  selecting  where  they 
wanted  to  go;  if  anv  of  the  childi'cn  were  sick  she  alwavs 
made  special  ])royision  foi*  theii*  care,  they  had  the  best 
physicians  and  the  best  nursing  homes  to  go  into.  At'ter 
their  marriages  she  made  allowances  to  them. 

On  Cross-examination,  ])laintiff  testified  in  substance  as 
follows ; 


Her  position  is  that  those  items  of  expenditures  in  her 
account  are  claimed  by  her  as  being  proper  charges  against 
the  corpus  of  the  estate;  of  course,  it  has  to  1)0  decided 
whether  thev  are  or  not. 

Thereupon  the  following  occurred: 

‘‘Q.  Did  you,  in  the  coui'se  of  the  administration  of  your 
trusteeship,  make  any  tax  returns,"  (Federal  income  tax 
returns  u]')on  the  income  from  the  trust)  “from  time  to 
time.^  A.  My  husband'’  (Louis  F.  (’.  Ockei-shausen)  “al- 
way  made  them  for  me. 

“Q.  Did  you  file  them A.  Yes. 

“Q.  Have  you  any  of  them  here!  A.  Xo,  1  have  not. 
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“Q.  Did  you  claim  depreciation  during  the  course 

354  of  those  years?  A.  I  think  we  did,  yes. 

‘‘Q.  Assuming,  for  example,  you  took  a  deprecia¬ 
tion  of  $9,000.00  for  one  year,  would  you  then  credit  your¬ 
self  with  $9,000.00  for  such  depreciation?  A.  Mr.  Ockers- 
hauseii  looked  after  those  things.  I  do  not  remember  what 
be  did. 

‘‘Q.  Von  took  the  de])reeiation  on  the  real  estate  and 
('i'(‘dite(l  yourself,  assuming  $9,000.00  for  depreciation?  A. 
1  do  not  think  we  had  it  as  high  as  that. 

AVe  will  take  it  at  $5,000.00  if  that  is  more  agreeable. 
Assuming  that  the  figure  would  be  $5,000.00,  was  it  not 
you!-  custom  to  take  this  $5,000.00  dei)reciation,  and  take 
that  out  of  income,  and  if  your  income  was  $11,000.00  did 
you  not  take  $5,000.00  more  as  income?  A.  No,  never. 

‘‘Q.  Do  your  books  show  that  you  claim  that  as  part  of 
the  income  in  addition  to  the  income  vou  got  from  the  real 
estate?  A.  I  do  not  know  how  ^fr.  Ockershauson  worked  it 
out.  After  he  died  Mr.  Paul”  (income  tax  attorney  for 
])laintifP)  ‘‘woi-ked  out  the  income  tax.  Mr.  Ockershausen 
used  to  go  to  tlie  Internal  Revenue  Building  and  talk  to 
one  of  the  men  in  the  office,  and  they  would  work  this  thing 
out. 

“(^).  As  a  matter  of  fact,  did  not  some  of  these  ])ayments 
jjgainst  the  ])rinci])al  represent  payments  from  some  of  the 
funds?  T  am  asking  you  whether  or  not  you  claimed  de])re- 
(  iation,  and  if  you  did  not,  in  addition  to  the  income,  also 
take  the  amount  you  claimed  for  depreciation?  Out  of  that 
amount  did  you  not  make  some  of  the  expenditures  you  are 
claiming  credit  for  ?  A.  I  do  not  remember. 

‘‘Q.  The  last  income  tax  return  was  made  bv  ^fr.  Paul? 
A.  Yes. 

^‘Q.  Have  you  that  here?  A.  No. 

355  ‘‘Q.  Was  not  the  amount  of  the  depreciation  ap¬ 
proximately  $9,000.00  on  that  one  ?  A.  I  do  not  re¬ 
member  the  de]u*eciation  running  up  that  high.  I  might  be 
wrong,  but  I  do  not  remember  it  going  up  that  high.  ’ 

”Q.  Do  you  think  it  went  as  high  as  $5,000.00?  A.  I  do 
not  remember. 

”Q.  In  the  last  one”  (income  tax  return)  “you  made,  do 
vou  remember  there  was  an  allowance  taken  bv  vou  for 
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depreciation !  A.  There  always  is  an  allowance  for  de¬ 
preciation  in  all  income  tax  returns. 

“Q.  Did  you  take  an  allowance  for  depreciation!  A. 
Yes. 

‘^Q.  Did  you  convert  that  into  your  hands  as  cash,  in 
addition  to  the  recei])ts  yon  liot  from  the  ivnts  of  the  ])roi»- 
erty?  A.  1  do  not  remember  that.  1  cannot  answer  that. 

“Q.  Do  you  know  wh(‘tlier  or  not  Mr.  ( )ckershansen  or 
you  ever  set  u])  a  depreciation  or  r(‘serv(‘  fund  for  de])recia- 
tion?  Is  there  in  your  books  a  reserve  for  depreciation! 
A.  No. 


‘‘Q.  Is  it  not  a  fact  that  when  you  last  took  the  de])i-ecia- 
tion  vou  believed  von  were  entitled  to  the  (lei)reciation  thev 

»  *  i  • 

ii:ave  you  in  the  form  of  additional  cash  ?  Assuming:  it  was 
$5,000.00,  you  felt  you  were  entitled  to  $5,000.00  more  cash! 
A.  No,  I  never  figured  it  that  wav,  ^fr.  Dovlo. 

‘‘Q.  The  last  time  you  went  to  ^fr.  Harding-  Paul,  yon 
had  sent  durins:  the  vear  certain  funds  to  the  children,  had 
vou  not?  A.  Yes. 

“Q.  'When  you  came  to  set  up  your  own  income  tax,  you 
(lid  not  pay  income  tax  on  any  such  amount  received  from 
the  estate,  did  yon?  A.  Of  course,  wo  always  i)ut 

550  that  down.  There  was  onlv  one  vear  when  ^fr.  Paul 

•  • 

said  to  me  ‘I  do  not  think  this  is  2:oin<»-  throuiih,  but 
put  down  what  you  ^ive  the  liirls.  You  will  ])robably  «:et  it 
back.’  That  is  the  onlv  time  I  took  off  the  allowance  to  the 
(‘hildren. 

‘‘Q.  It  was  out  of  the  rents,  and  you  claimed  the  bene¬ 
fit  of  that  as  thouirh  it  was  not  your  income.  You  ])aid  in'* 
income  tax  ?  A.  I  always  ])aid  income  tax.  Some  of  them 
paid  their  own  tax.  Louis  paid  his  tax  for  that  year. 

“Q.  I  am  askin<>:  you,  the  last  time  you  made  the  income 
tax  return  with  Hardins:  Paul  for  the  vear  1934,  did  vou  not 
tell  these  icirls  that  from  the  amount  distributed  to  them 
they  would  have  to  pay  their  own  income  tax?  A.  I  did, 
that  one  time. 

‘‘Q.  You  yourself  did  not  pay  income  tax  on  the  ]>ortion 
you  had  distributed  to  them?  A.  No,  sii-,  but  on  all  the 
rest.  Mr.  Paul  said,  ‘AVe  will  try  it  out;  I  do  not  think  it 
will  "o  throuirh.’ 

It  did  iro  throuiih?  A.  Not  yet;  they  usually  take  a 
couple  of  years. 
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“Q.  What  did  you  do  the  next  year!  A.  I  acted  on  the 
advice  of  ^Ir.  Paul  and  Mr.  Laskey.  They  said  I  was  en¬ 
titled  to  the  whole  income.  1  told  Mr.  Paul  we  were  going 
to  put  in  a  memorandum. 

“Q.  Did  he  prepare  your  income  tax  return  that  year? 
A.  He  did.  He  prepared  the  fiduciary  income  tax  return, 
and  also  my  own  })ersonal  return. 

“Q.  Do  you  know  that  Mrs.  Bucy  and  Mrs.  Evans  paid 
income  tax  on  the  portion”  (income  from  trust)  ‘‘you  dis¬ 
tributed  to  them  for  the  year  1935?  A.  I  do  not 
357  think  Mrs.  Evans  did,  but  I  know  Mrs.  Bucy  did, 
and  Louis  did. 

“Q.  You  were  still  acting  as  trustee  as  that  time?  A. 
Yes. 

Q.  Pan  you  tell  us  offhand  where  anywhere  either  Mr. 
Ockershausen  or  anybody  else  who  kept  the  books  after  him, 
made  a  note  of  the  depreciation  you  claimed  in  your,  income 
tax  returns  ? 

“Miss  Ashley:”  (who  is  employed  in  the  office  of  Mr. 
Laskey,  attorney  for  ])laintiff) :  “You  will  have  to  go  to 
the  returns  themselves.” 


Plaintiff  further  testified  on  cross-examination:  At  the 
close  of  administration  of  Dr.  Koli])inski’s  estate,  the  $20,- 
000.00  was  de])Osited  in  banks;  after  Mrs.  Weiss’s,  death, 
when  the  loans  in  which  her  trust  fund  was  invested  were 
])aid,  that  $12,000.(K)  was  de])osited  where  the  $20,000.00  al¬ 
ready  was;  plaintiff  received  $9,(M)0.00  from  hei*  father’s 
estate,  and  put  that  in  there  too;  that  was  all  one  fund  in 
the  bank,  from  which  ])laintiff  mad(‘  payments  for  improve¬ 
ments  and  rej)airs,  and  a  portion  of  the  mortgage,  on  the 
Tngoniai-  Street  house. 

Tn  1933,  the  gross  rents  aggregated  $35,707.25  and  ex¬ 
penses  $23,020.84,  leaving  a  balance  of  $12,140.41,  to  which 
intei-est  in  the  sum  of  $2,210.98  received  on  the  bank  de¬ 
posits  was  added,  making  the  net  income  $14,303.39  before 
depreciation,  and  a  net  income  of  $7,367.99  after  deprecia¬ 
tion,  as  shown  on  Exhibit  Defendant  Evans  No.  0. 

Thereuj)on  the  following  occurred: 

“Mr.  Doyle:  I  am  showing  her  what  purports  to  be  a 
statement  of  account.  She  says  the  net  income”  (from  the 
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trust)  “is  this,  and  I  am  asking  her  if  the  defference  is  not 
represented  by  the  depreciation. 

“Q.  When  you  came  to  figure  your  net  income, 

358  how  manv  vears  did  Mr.  Paul  make  this”  (return) 
“forvoii?  A.  Three  vears. 

%  f 

“Q.  Who  made  it  before  that?  A.  Mr.  Ockershausen.  It 
is  all  Greek  to  me. 

“Q.  'When  you  did  come  to  find  your  net,”  (income)  “you 
took  the  net  not  from  the  books”  (of  the  trust)  “but  from 
the  net  Mr.  Paul  gave  vou !  A.  Yes. 

“Q.  And  you,  of  course,  knew  Mr.  Ockershausen  had 
allowed  for  depreciation,  and  you  knew  Mr.  Paul  had  al¬ 
lowed  for  depreciation !  A.  I  do  not  know  what  de])i-ecia- 
tion  means.  If  vou  ask  me,  I  cannot  tell  vou. 

•'7  » 

“Q.  You  took  off  depreciation  on  the  value  of  the  build¬ 
ings  ?  A.  I  never  had  anvthing  to  do  with  it. 

“^Ir.  Craighill :  This  paper,  in  her  writing,  giving  the 
gross  and  net  income  fi*om  1926  to  1933,  is  a  copy  of  Ex¬ 
hibit  “A”  to  the  cross-bill  of  the  defendant  Evans,  which 
vou  will  find  in  the  file.  I  am  referring  to  Evans  exhibit 
Xo.  1,  in  the  handwriting  of  the  witness. 

“Witness:  When  this  was  made  out  mv  daughter  came 
over  and  said  her  husband  wanted  to  know  what  the  n(‘t 
income  was,  and  I  put  it  down. 

“Q.  Wlien  she  came,  did  you  go  to  your  income  tax  re¬ 
turns  and  take  those  hgui'es  from  them?  A.  Yes. 

“Q.  Did  you  take  the  gross  rents  from  the  retui'us  too? 
A.  Yes. 

“Q.  You  took  the  net  income  on  Evans  Xo.  1,  and  took 

those  items  for  the  vears  1926  to  1933  from  vour  inconu' 

%  • 

tax  returns  ?  A.  Yes. 

Mr.  Doyle:  That  is  all. 

359  “Mr.  Smith:  Can  vou  recall  the  first  vear  that 

*  « 

you  claimed  depreciation  in  your  income  tax  i-e- 

turns?  A.  ^fv  husband  made  them  out;  I  did  not  have  anv- 

•  • 

thing  to  do  with  them. 

“Q.  Can  you  tell  me  when  you  first  started  claiming  de¬ 
preciation  ?  A.  I  do  not  know  when  he  did.  lie  used  to 
make  out  the  income  tax  returns.  1  did  not  have  anvthing 
to  do  with  them. 
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‘‘Q.  The  first  year  you  were  trustee  was  1915!  A.  Mr. 
Havden  used  to  make  out  the  income  tax  returns  in  the  be- 
ginning. 

“Q.  You  read  and  signed  them  before  they  were  filed 
each  year  !  A.  I  guess  1  did.  I  was  a  young  woman  at  that 
time  and  did  not  know  much  about  anything.  When  they 
were  j) resented  to  me  I  thought  they  were  correct. 

“Q.  Have  you  any  idea  how  long  it  was  after  1915  that 
you  first  claimed  de})reciation !  A.  No,  I  do  not  remember. 

*  *  *  ♦  *  *  *  :  * 


‘‘]\Ir.  Smith  *  *  Mr.  Laskey,  have  you  copies  of  the 
tax  returns”  (of  the  trust  estate)  “filed  since  1915! 

“Mr.  Laskey:  Not  since  1915. 

“Mr.  Smith:  Is  there  any  record  of  the  amounts  de¬ 
ducted  for  depreciation  in  the  tax  returns! 

“Mr.  Laskey:  We  will  get  you  the  information,  if  we 
have  it. 

“Mr.  Smith:  I  have  no  further  cross-examination,  sub¬ 
ject  to  that  reservation.  I  want  the  record  to  show,  year  by 
year,  what  deductions  have  been  made  for  depreciation. 

“Mr.  Laskey:  We  will  get  whatever  the  books  show  with 
respect  to  dei)reciation  and  let  you  have  it,  and  we  will  also 
produce  copies  of  the  income  tax  returns. 

360  “Mr.  Doyle:  Have  you  copies  of  the  income  tax 
returns  at  home! 

“Witness:  No. 

“Q.  Have  you  turned  them  over  to  Mr.  Laskey!  A.  Mr. 
Paul  has  copies  of  the  last  three,  I  think.” 


On  Re-Direct  P]xamination,  ])laintitf  further  testified  in 
substance  as  follows: 

After  the  death  of  Dr.  Kolipinski,  and  after  her  remar- 
1‘iage  to  Mr.  Ockershausen  in  August  1918,  she  continued  to 
conduct  the  affairs  of  the  estate  under  the  name  of  Ella 
Kolij)inski ;  she  continued  the  accounts  in  the  bank  under 
that  name,  and  ])aid  all  estate  bills  under  that  name,  and 
continued  that  practice  until  she  turned  over  the  estate  to 
her  daugbters. 


Thereupon,  furthei*  to  maintain  tlie  issues  on  her  part 
joined,  })laintifT  offered  as  a  witness  Mabel  E.  Ashley,  who 
testified  in  substance  as  follows: 
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She  is  employed  in  the  office  of  John  E.  Laskey;  she  is 
familiar  with  the  Kolipinski  estate ;  she  prepared  the  sched¬ 
ules  of  plaintiff’s  account  which  are  filed  in  the  cause,  under 
Mr.  Laskev’s  direction  and  from  information  eriveii  by 
plaintiff,  she  assembled  the  information  and  typed  the 
schedules.  The  list  of  properties  was  taken  from  the  list 
^iven  in  the  books  of  plaintiff’,  on  which  taxes  are 
361  paid  each  year,  and  it  agrees  with  the  schedules  in 
Dr.  Kolipinski ’s  estate. 

There  is  an  insurance  item  of  $2,(X)0.00  on  Parcel  137/5, 
insurance  paid  in  March,  1930;  the  record  shows  the  ])olicy 
was  $2,750.00  covering  dwelling  and  barn;  the  dwelling  was 
burned,  and  the  $2,000.00  received  in  ^larch  1930  is  added 
to  cor])us.  That,  and  the  $20,000.00  fund,  and  the  gross 
amount  of  the  Avenue  sale,  make  up  the  total  corpus  for 
which  plaintiff  accounts  in  these  schedules. 

The  item  of  $3,554.93,  income  tax  for  the  year  1931,  was 
given  to  witness  for  inclusion  in  the  schedule  by  ^Ir.  A. 
Harding  Paul,  as  the  exact  amount  of  the  income  tax  ])aid 
by  the  estate  on  the  profit  of  $40,312.08  on  the  sale  of  the 
Avenue  i)roperty.  $3,554.93  was  the  net  amount  of  the  tax 
bill  on  said  profit  realized  by  the  estate,  and  did  not  include 
the  interest  on  the  tax.  The  estate  had  ])reviously  paid 
$3,903.30  as  income  tax,  and  the  adjustment  resulted  in  a 
refund  of  $255.00. 

With  res})ect  to  the  vouchers  and  the  pre])aration  of  the 
schedules,  no  words  or  figures  wei'e  changed.  When  plain¬ 
tiff’  turned  over  to  witness  the  recei])ts,  she  said  she  rt'buill 
the  show-windows:  the  books  show  certain  items  of  woi'k 
done,  the  vouchers  show  receipt  of  the  amounts  shown  in 
the  books,  and  the  schedules  shows  “rebuilding  show  win¬ 
dow”.  Nothing  was  changed  in  the  vouchers;  witness  as¬ 
sembled  the  cliarges  made  with  respect  to  a  job,  whether  it 
was  done  by  one  person,  or  many,  as  it  was  in  many  in¬ 
stances,  and  assembled  all  the  items  in  the  schedule  and  the 
vouchers  to  accom})any  it.  The  statement  was  })repared 
with  the  intention  that  the  vouchers  would  be  submitted 
with  it. 

With  respect  to  general  re})airs,  exclusive  of  the  items 
claimed  as  coryjus  expenditures,  plaintiff’’s  books  show 
from  $4,000.00  to  $6,000.00  a  year  in  the  way  of  repairs. 
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plumbing  repairs,  roof  repairs,  papering,  fixing  floors,  and 
general  repairs  in  the  upkeep  of  the  property  of  the  estate. 

Reconditioning  apartments  in  the  Royalton  consti- 
362  tuted  one  of  the  largest  single  items  of  expense,  and 
from  1924  to  1935  the  items  shown  on  the  books  total 
$10,503.77  for  painting,  papering  and  finishing  floors.  The 
books  show  bills  were  paid  every  fall  for  cleaning  boilers, 
putting  in  grate  bars  and  various  attachments  to  heating 
apparatus,  running  from  $80.00  to  $340.00.  : 

The  books  are  single  entry,  ke])t  on  receipt-and-disburse- 
ment  system;  each  month  ^Ir.  Hayden’s  statement  is  copied 
into  the  books,  and  the  items  he  deducted  are  also  copied; 
the  journal  shows  the  checks  made  each  month  for  disburse¬ 
ments.  There  is  no  de])reciation  account ;  the  books  are  not 
kept  on  an  accrual  basis. 

The  books  show  charges  each  month  for  inspection  of  ele¬ 
vators  by  the  District  and  by  the  elevator  comx)any,  and  for 
work  done  in  accordance  with  the  inspections;  amounts 
sometimes  small,  sometimes  very  large.  None  of  said  items 
is  included  in  jilaintiff’s  schedules. 

The  books  show  that  each  year  items  were  paid  for 
screens  and  screen  doors;  in  1927  such  expenditures 
amounted  to  $389.00,  in  1929  to  $348.00;  none  of  those  items 
is  included  in  the  schedules.  Sometimes  there  were  large 
bills  for  awnings  also. 

In  addition  to  the  gas  stoves  included  in  the  schedules 
the  books  show  57  new  gas  stoves  installed,  at  a  total  cost 
of  $2,101.00. 

The  information  concerning  which  witness  has  testified 
is  from  what  the  books  show,  and  in  most  cases  she  has  seen 
checks  and  vouchers;  all  are  itemized  in  the  books. 

On  Cross-Examination  witness  testified  in  substance  as 
follows: 

In  some  of  the  schedules  the  word  ‘^remodeling”  is  used 
while  the  bill  speaks  of  “repairing”.  She  used  the  word 
“remodeling”  because  of  information  given  her  concern¬ 
ing  the  work  on  that  particular  job  and  the  information 
which  appeared  on  the  vouchers  as  to  the  character  of  the 
work  and  the  material  furnished.  Although  the  voucher 
may  have  begun  with  the  woi-d  “repairing”,  she  did  not 
change  the  voucher,  but  in  referring  to  the  whole  work  re- 
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ferred  to  it  as  a  remodeling  job.  She  based  the  state- 
363  ment  of  “remodeling’’  on  what  plaintiff  told  her  and 
what  she  deduced  from  the  bills.  Sometimes  two  or 
three  people  worked  on  one  job,  and  the  word  “remodel¬ 
ing”  or  “rebuilding”  was  used  as  descriptive  of  the  whole 
job. 

The  books  further  show  that  plaintiff  deposited  in  the 
bank  accounts  in  which  the  $20,000.00  had  been  deposited 
a  total,  consisting  of  the  two  P^milie  Weiss  notes  and  the 
balance  from  her  father’s  estate,  of  $20,689.82,  and  checked 
out  on  account  of  pavments  on  the  Ingoinar  Street  house 
$20,141.48. 

Thereupon,  the  following  occurred : 

“Mr.  Laskey:  At  the  last  session  I  was  asked  to  jn-oduce 
all  the  information  we  had  with  reference  to  the  income  tax 
returns.  I  have  here  a  book  containing  the  information. 

“Mr.  Dovle:  I  think  that  can  all  be  figured  out  in  con- 
ference.  I  do  not  see  anv  need  for  testimonv. 

“Mr.  Craighill :  Maybe  counsel  can  get  together  and  sub¬ 
mit  a  statement  showing  the  corpus  of  the  estate  when  ac¬ 
quired  by  the  trust.  We  can  file  a  memorandum  of  what 
the  corpus  was  on  January  1,  1936. 

“Mr.  Laskey:  The  contention  of  the  ])laintiff*  is  it  is 
entirely  immaterial  what  the  depreciation  is,  the  fact  being 
that  the  substitute  trustees  got  all  the  real  estate  that  Mrs. 
Ockershausen  at  any  time  had,  excei)t  the  house  which  was 
burned  down  and  the  Avenue  ])roperty,  which  was  sold  in 
1930.  The  other  real  estate  is  now  in  the  possession  of  the 
substitute  trustees.  Vour  Honor  will  also  recall  the  testi¬ 
mony  was  there  was  no  depreciation  fund  set  U]).  The 
estate  books  were  ke])t  entirely  on  a  receijj  and  disburse¬ 
ment  basis  and  she  is  accounting  for  everything,  except  the 
income,  because  the  Court  decreed  that  was  hers.” 


Therenj;on  A.  Harding  Paul,  an  income  tax  attorney 
])ractising  in  the  District  of  C’olumbia,  was  called  as 
364  a  witness  bv  David  F.  Smith,  attornev  for  certain 
defendants  herein,  and  testified  as  follows : 

“^fr.  Harding  Paul:  I  have  received  a  subjjoena  duces 
tecum  to  product^  some  copies  of  tax  returns,  which  I  have 
in  my  file,  which  I  prepared  for  Mrs.  Ockershausen,  as 
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trustee,  and  I  have  no  such  returns.  I  have  not  received 
any  instructions  from  the  trustees  to  produce  any  docu¬ 
ments,  which  I  regard  as  privileged.  If  the  trustees  request 
me  to  produce  the  information,  I  will  do  that,  but  I  claim 
the  matter  of  privilege  unless  the  trustees  ask  me  to  do  that. 

Craighill:  The  trustees  are  here  and  are  entirely 
willing  to  have  Mr.  Paul  i)roduce  a  copy  of  the  income  tax 
return  for  1935. 

“Mr.  Paul :  I  have  a  co])y  of  that  return.  This  is  my  file 
co])y.  I  would  like  to  have  this  returned  to  me. 

“Mr.  ('raighill:  We  offer  this  in  evidence,  with  the 
understanding  it  will  be  returned  to  Mr.  Paul.  This  is  a 
copy  of  the  return  prepared  in  March,  1936,  for  the  new 
trustees,  covering  the  year  1935,  based  on  information  the 
retiring  trustee  furnished  him.  It  shows  depreciation  on 
December  31,  1935.  It  will  be  of  interest  to  have  that. 

“Mr.  Paul :  This  return  was  prepared  in  my  office,  under 
my  supervision,  but  it  is  not  in  my  handwriting.  I  do  not 
know  whether  this  is  a  copy  of  the  return  which  was  filed 
with  the  Internal  Revenue,  but  I  presume  it  is.  They  fre- 
(juently  change  the  de])reciation  figure. 

“Mr.  Craighill:  iVIay  I  ask  if  this  shows  a  gross  for  the 
year  1935  of  $40,119.40! 

“Mr.  Paul:  Total  receijffs  $40,119.40. 

“^Ir.  (h'aighill:  What  is  the  net  income,  after  deducting 
rei)airs,  taxes,  etc.,  before  depreciation! 

“x\.  The  nert  income,  as  shown  in  this  copy,  is  $17,691.92. 

“Q.  That  is  the  net  income  before  depreciation! 
365  A.  According  to  this  copy,  yes. 

“Q.  The  net  income,  after  deducting  depreciation, 
is  $12,005.02,  is  that  correct,  according  to  the  return!  A. 
That  is  according  to  the  return.  There  is  an  item  of  $15.68, 
which  is  a  refund  made  by  the  Telephone  Company,  and  a 
Community  Chest  conti'ibution  of  $50.00,  which  is  a  deduc¬ 
tion,  leaving  as  net  income  $11,970.70. 

“Q.  That  is  net  income  after  depreciation!  A.  Yes-  sir. 

“Mr.  Laskey:  My  contention  is  that  it  is  immaterial 
what  the  income  tax  returns  show.  We  are  accounting  for 
the  corpus  of  the  estate,  and  claiming  credit  for  the  expendi¬ 
tures  properly  repayable  to  us.’’ 
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Thereupon  said  witness  produced  a  copy  of  the  income 
tax  return  prepared  by  him  for  plaintiff  as  trustee  for  the 
calendar  vear  1934. 

Thereupon  said  copy  of  income  tax  return  of  plaintiff  as 
trustee,  for  the  year  1934,  and  said  copy  of  income  tax  re¬ 
turn  of  the  substitute  trustees  for  the  year  1935  prepared 
from  data  su})i)lied  to  Mr.  Paul  by  plaintiff,  wen*  offered 
and  received  in  evidence,  together  with  the  exhibit  called 
“depreciation  schedule”  attached  to  each  return.  Said 
copies  of  said  returns  are  in  words  and  figures  as 
follows : 
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FIDUCIARY  RETURN  OF  INCOME 
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in  v^ieh  it  was  famished  to  or  obtained  by  sudx  person  or  ■  HOFfdl  fMfMltlMli  Vy  gf  riduElijj 

fi.  Did  you  make  a  return  of  information  on  Forms  1090  and  1009  (see  Instruction  28)  for  the  calendar  yew  1035?  (Answer  “y^"  'w  "no”) _ _ . . 

■  IXrOMK 

1.  Net  Profit  (or  Loss)  from  Trade  or  Business,  4 f  .n4Ciil*  a)  ,  . .  . . $.  JLIaQQt..-MJ 

X  Interest  on  Bank  Deposits,  Notes,  and  Corporation  Bonds,  etc.  (exeept  interest  on  tax-free  oorenant  bonds) . _■ _ _ _ 

8.  Interest  00  Tax-free  Covenant  Bonds  upon  which  a  tax  was  paid  at  source _ _ _ _ _ _ _ 

4.  Inoome  (or  Loss)  from  Partnerships,  Syndicates,  Pools,  etc.,  and  Fiduciaries:  fStstsasa*  andsOdiwa) 


6.  Bents  and  Royalties.  (Vrew  stasSsis  B) _ 

fi.  Capital  Gain  (or  Loss).  (ysamSmsOsis  o _ _ _ 

7.  Dividends  on  Stock  of: 

(a)  Domestic  Corporations  subject  to  taxation  under  Title  I  of  Bevenue  Act  of  lOM _ 

(5)  Dr<Tn0»tic  Coqy'rations  nnt  subject  to  tveation  under  Title  I  of  Revenue  Act  of  1034 - 

(e)  Foreign  Corporationa _ _ _ 

8.  Other  income.  (StaUMnaeeftoeBaM)  - laflBid^fFoB  ItelpplinRP  rMpRiy - 

Ol  Totax.  Ixcosue  n  Itbsu  1  to  8; _  -  -  --  _  .  - - 

DEDUCTIONS 

10.  Interest  Paid.  (Xipliia  W  SeheCal*  Z) _ 

11.  Taxes  Paid.  CBsphls  Is  Ssbetel*  Z) _ 

12.  Losses  by  Fire,  Storm,  etc.  OCsphtaiaTsblsatlMtsrpwiD _ 

13.  Bad  debts  (Including  bonds  determined  to  be  worthless  during  taxable  year).  (Esp:aia  la  SeftsdaW  Z). 


Contributions.  (Zxphla  is  Sctetfols  Z) - CCPH 

Other  Deduetionv  Autborixed  by  Law  (inehiding 
(Zsplsia  in  Sebrdul*  Z).-........_— 


to  bo  worthleu  during  taxable  year). 


t 

. JO-. 

00- 

-Ui«Q _ m. 


ToTAt  DznccTxoxs  ec  Itzim  10  to  15 - 

Kxt  Ixcowk  <lt»w  e  misw  lt»in  10 - - - - - 

BENEnClASIES*  SHARES  OF  INCOME  AND  CREDITS 

(See  lastructlea  18) 


•0 

.XU?fQ. 


t.  Nsn  Am  ADOStss  or  ZAm  linrsnosav 
(PltBsts  AOTfl  fist  woMS  *1x1  ixmmfatrat  sSw) 

Kora— Wbsrs manor  hsosOdsTy  is  AM  lassMtwi  mnsrtMadMrt^mscBy^bMet 


ms 


XL  tA 


*•  Tirnannm  4.  SAumn  or  Nsr  ,  ,  «  '  Ixfoss  Tax 

ai*A7(s)slw**,sr  laoosB  r  ■I’*?!,*  Fobwsji 

IMS  17.  wtictwnr  OtssiKiBtaMislcsfB  CoiKnicsm 

saooat  is  soste)  7(g})  (l%e<Itsm3)  t  vrm  Statss 


»  Intomk  Ta* 


snruL 

lartam 


Posumom 

— nzn 


Totai-* 


. . .  |g  _  I  Jg 


NONTAXABLE  OBUGATIONS.  LIBERTT  BONDS,  ETC 

(See  laetractiea  10) 


t.  Ostounom  oa  Ssu.  wun 


im  Aif^tlWT  Ov'WVJI  at 
fmr  rm  Yr*« 


Tt.  Twtbm 

s*«  AsW' 


(o)  OblkatK.ns  of  a  State,  Territoiy,  or  any  politieal  subdivisioo  thereof,  or  the  District  of  Columbia,  or  United  Statm 

posseations _ _ _ _ _ _ _ _ $ . 

(5)  ^Obligations  issued  under  the  provisions  of  tho  Federal  Farm  Loan  Act,  or  under  sneh  act  as  amended _ _ - 

(e)  liberty  3;j%  Bonds  axid  otlicr  oNigatioos  of  United  Statw  issued  on  or  before  September  1,  1917. . . 

(d)  TWsury  Notes,  Tteasury  Bills,  and  Twaeury  Oertifieates  of  Indshtadmws  . . . 

(*)  Liberty  4^e.and  4)^%  Bonds,  U.  8.  Savings  Bonds,  and  Treasury  . . 

^0_O!-KgaUoHs  of  instnoncntalittra  of  the  United  Stales  father  than  obligations  to  be  mneried  fa  (b)  ebovu) . .  . 
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EXHIBIT  "A* 

DE>RECIATIOH  SCHEDULE 


Year 

AcQuired 

Property 

Basic  Value 

When  Acoviired 

Depreciation 

Reserve 

December  31.  1954 

Estimated  Remaining 
Life  -  from  12-31-31 
per  R.A.R.  February 
1955 

Depreciation 

Allowable 

1935 

Depreciation 

Reserve 

Dec.  31,  1935. 

December 

15, 

1914 

Sargent  and  Riggs 

625  I  Street,  H.W. 

(Frame  properties) 

t  4,500.00% 
2,000.00-^ 

$  3,420.00 

1,520.00 

10  years 

10  years 

$  157.50% 

70.00^ 

5,555.00  \ 
1,580.00A 

Deceisber 

15 

1914 

1401-09  Hinth  St.  H.W. 
3n6^32  -  nth  St.  H.W. 
913  I  Street,  H.W. 

(Old  brick  properties) 

n,9oo.ooN 

n,400.00'\ 

22,700.00% 

8,587.82 

8,307.00 

16,381.83 

10  years 

10  years 

10  years 

466.08 ^ 
436.50% 
889.08% 

9,103.48  \ 
8,781.00% 
17,365.99  ^ 

December 

15 

1914 

918  M  Street,  H.W. 

(Brick  apartment 
house-old) 

108,000.00  ^ 

65,844.00 

20  years 

2,552.00 

67,168.00 -X 

December 

15 

1914 

610  Massachusetts  Ave.) a 
612  Massachusetts  Ave.)'\ 
614  Massachusetts  Are.)! 
227  K  Street 

930  Fourth  Street  )'\ 

956  Fourth  Street  )'\ 

624  T  Street  )-\ 

55  H  Street  )^ 

1634-36  -  14th  Street 

1402  R  Street  )'^ 

811  6  Street  )‘\ 

1539  9th  Street  )a 

631  I  Street  )^ 

51,300.00% 

20,499.48 

• 

33/1/3  years 

1,015.74 

21,504.96\ 

|2n,800.00 

1124,599.63 

1  5,586.90 

129,058.43 

-  1 


t 


EXHIBIT 


(continuod) 

D  E  P  R  E  C  lATIOH  SCHEDULE 


Mof;  ^  coBpixtlng  the  x^eexnre  Tor  1935  tajq;>a7er  deducted  the  depreelation  claimed  for  1952*  The 
reserre  i^or  1935  was  adjusted  to  get  the  reserve  for  1934  hy  talcing  the  allowable  depreciation  for  1934. 

reserve  for  1935  was  obtained  by  adding  to  the  reserve  for  1934  the  allowable  depreciation  for  1935 
and  subtracting  the  difference  between  the  depreciation  claimed  for  1932  and  the  amount  finally  allowed 
for  1932,  the  adjustment  being  made  in  the  reserve  for  each  item  as  shown  below. 


Depreciation 
Property  Allowed  1932 


'Depreciation  Difference  td  A^jhst  ' 

•  Citalmed  1932  Reserve  12-»51*35 


Sargent  and  Riggs  157.50 
625  I  Street,  H.W.  70.00 
1401-09  Hinth  St.  H.V.  466.08 
3116-32  nth  St.  H.W.  436.50 
913  I  Street,  H.W.  889.08 
918  M  Street,  H.W.  2,552.00 


180.00 

80.00 

416.50 
399.00 

794.50 
3,780.00 


#  22.50 

#  10.00 

-  49.58 

-  37.80 

-  -95.58 
#1,228.05 


610  Massachusetts  Are. 
612  Massachusetts  Ave. 
614  Massachusetts  Are. 
227  X  Street 
930  Fourth  Street 
936  Fourth  Street 
624  T  Street 
35  H  Street 
1634-36  -  14th  Street 
1402  R  Street 
:,811  0  Street 
1359  9th  Street 
631  I  Street 


1,015.74 


1,026.00 


#  10.26 


5,586.90 


6,676.00 


-  2  - 


ro 

OJ 
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371  Thereupon  the  following  occurred: 

“Mr.  Laskey:  With  respect  to  the  services  ren¬ 
dered  by  counsel  for  the  plaintiff,  I  have  prepared  a  memo¬ 
randum  of  those  services  which  I  can  repeat  in  the  form  of 
testimony,  or  submit  it.  1  prepared  pleadings  and  briefs 
in  the  case,  for  which  compensation  is  claimed  to  be  prop- 
(‘rly  chargeable  to  the  estate.  Of  course,  there  has  been 
much  service  rendered  by  me  to  ^frs.  Ockershausen  for 
which  1  do  not  claim  the  estate  is  responsible,  particularly 
with  resj)ect  to  the  search  of  the  record  and  the  prepara¬ 
tion  of  the  account.  That  was  a  personal  service  to  her.  I 
take  it  that  under  the  order  of  reference  vour  Honor  is  to 
ascertain  reasonable  compensation  to  counsel  in  the  case 
with  respect  to  legal  services  rendered  in  the  preparation 
and  filing  of  the  bill  of  complaint ;  the  legal  services  incident 
to  the  handling  of  the  subsequent  ])roceedings  which  took 
place  in  that  case;  the  trial  of  the  case,  including  the  argu¬ 
ment  and  the  pre])aration  of  briefs  submitted  to  the. Court. 
That  is  in  this  wi-itten  statement.  I  am  perfectly  willing  to 
submit  this,  togther  with  the  pa])ers  in  the  case,  supporting 
my  contention.  *  *  *  j  gf.jfQ  that  in  this  memo¬ 
randum  I  have  mentioned  no  amount.  If  vour  Honor  wishes 
me  to  state  that,  I  am  perfectly  willing  to  do  so. 

“The  Auditor:  I  would  like  you  to  state  the  amount. 

“Mr.  Laskey:  I  consider  fair  compensation  for 
3)72  the  services  rendered  by  counsel  for  the  plaintiff,  as 
embodied  in  this  memorandum,  in  view  of  the  value 
of  the  estate,  the  importance  of  the  estate  and  the  results 
attained,  would  be  $5,000.00. 

“Mr.  Smith :  I  will  have  something  to  say  as  to  whether 
the  fee  of  counsel  can  be  charged  to  the  income  or  corpus.” 

Thereupon  counsel  for  plaintiff  submitted  the  following 
memorandum  of  services: 

Memorandum  Concerning  Services  of  John  E.  Laskey, 

Attorney  for  Plaintiff. 

I  have  had  knowledge  of  Dr.  Kolipinski’s  will  and  its 
terms  for  many  years.  In  1918,  about  the  time  of  plaintiff’s 
second  marriage,  she  consulted  me  with  regard  to  certain 
])rovisions  thereof.  About  the  time  of  the  coming  of  age  of 
the  second  of  said  two  oldest  children  of  Dr.  Koli]jinski,  and 
on  a  number  of  occasions  theretofore  and  thereafter,  I  also 
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had  occasion  to  consider  the  provisions  of  the  will  and  to 
discuss  with  plaintiff  its  rcMpiirenients  and  its  effect. 

In  1935,  the  questions  which  are  set  out  in  plaintiff’s  bill 
had  become  acute;  certain  of  the  defendants  claimed  to  be 
tenants  in  common  with  ])laintiff’  in  the  income  from  said 
real  estate,  and  to  be  entitled  in  their  own  riii:ht  each  to  one- 
fifth  of  said  income.  Plaintiff’  consulted  me  frecpiently  us  to 
her  rights  and  responsibilities  in  the  situation,  and  after 
certain  demands  which  she  considered  unjustified  had  been 
made  upon  her  by  and  through  some  of  the  family  connec¬ 
tion,  I  prei)ared  for  her  a  letter,  which  was  introduced  as  an 
exhibit  in  the  hearing  in  court,  setting  out  her  ])osition  re¬ 
garding  the  income  from  said  estate. 

^Fany  and  varied  efforts  were  made,  without  success,  to 
come  to  some  settlement  of  the  conti‘oversies.  Aftei*  much 
consultation  and  further  efforts  to  i*each  some  adjustment 
without  suit,  plaintiff  decided  that  the  only  way  to 

373  arrive  at  anv  satisfactorv  solution  of  the  situation 

•  • 

was  to  ask  the  court  to  construe'  the  will  und  let  all 
])arties  in  interest  know  where  they  stood.  Thereupon  she 
filed  the  bill. 


The  bill  was  filed  Se]ffember  25,  1935,  by  ])laintiff  in  her 
own  right  and  as  executrix  and  i-esiduary  legatee  and 
former  trustee  under  the  will  of  Louis  Koli])inski,  deceased, 
her  first  husband  and  the  father  of  the  imlividual  defendants 
named  in  the  bill.  *  *  *  I^laintiff  was,  and  at  all  times 

had  been,  willing  and  desirous  that  the  two  trustees  take 
over  the  active  management  of  the  estate  and  do  the  work 
plaintiff  had  been  doing  in  their  behalf :  but  she  claimed  to 
be  entitled,  before  so  turning  over  the  management,  to  have 
a  determination  of  the  (juestions  which  had  arisen,  as  to 
the  right  to  the  net  income  when  collected,  the  riglit  to  the 
$12,000.00  fund  and  the  right  to  the  $20,000.00  fund.  Plain¬ 
tiff  claimed  to  be  entitled  to  the  net  income  from  the  estate 
for  her  life;  that  the  $12,000.00  fund  upon  ^Frs.  Weiss's 
death  fell  into  the  residue  and  was  given  to  ])laintiff;  and 
that  the  $20,000.00  fund  was  ])rovided  as  a  ]u*otection  to 
her,  only,  against  claims  and  demands  as  tiaistee.  She 
prayed  the  court  to  construe  the  will  to  the  end  that  a  com¬ 
prehensive  and  ade(iuate  dooreo  might  be  entered,  and  the 
rights  and  duties  of  the  defendant  trustees,  and  the  right  of 
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l)laintij[T  in  her  own  right,  and  the  rights  of  the  remaining 
defendants,  might  be  established. 

Plaintiff  was,  and  is,  of  the  opinion  that  all  the  parties 
ill  interest  in  the  matters  set  out  in  the  bill  were  made 
parties  to  said  bill;  her  contention  is  that  the  trustees  as 
such  hold  the  real  estate  for  the  benefit  of  plaintiff  during 
her  life,  and  for  those  who  thereafter  mav  be  entitled  to  the 
income  or  the  corpus  thereof. 

The  averments  of  the  bill  concerning  the  death  of  Dr. 
Koli])inski,  the  terms  of  the  will,  the  names  of  the 
374  children,  and  the  other  averments  of  fact  concerning 
the  familv  historv,  etc.,  were  admitted  bv  all  the 
])arties.  Further  attemjits  towards  a  compromise  were 
made  aftei-  the  bill  was  filed,  but  wore  unsuccessful. 

October  2,  1935,  the  defendant  Eleanore  Kolipinski  Smith, 
through  David  F.  Smith,  her  then  counsel,  filed  an, answer 
and  cross-bill;  she  claimed  that  plaintiff  and  the  four  chil¬ 
dren  have  iiresent  vested  and  equal  rights  to  the  net  in¬ 
come  from  the  estate  for  their  lives,  the  last  survivor  to 
lake  the  whole  of  the  net  income;  that  the  $12,000.00  fund 
became  part  of  the  trust  estate,  and  the  $20,000.00  fund  was 
intended  as  a  permanent  fund  for  protection  of  life  bene¬ 
ficiaries  and  I’emaindermen.  Various  charges  were  made 
concerning  ])laintiff’s  handling  of  the  estate,  charges  also 
of  familv  coercion  and  intimidation;  the  trustees  were  al- 
leged  not  to  be  suitable  or  competent  in  the  legal  sense  to 
hold  office;  and  accounting  was  asked  from  plaintiff  and 
from  the  trustees. 

October  12,  1935,  jilaintiff  filed  a  reply  to  said  crossbill, 
specifically  denying  certain  averments  thereof,  and  setting 
out  the  facts  concerning  other  averments. 

Said  answer  and  crossbill  of  Eleanore  Kolipinski  Smith 
was  thereafter  on  her  motion  dismissed  bv  leave  of  court; 
and  through  new  counsel  said  defendant  filed,  November  4, 
1935,  an  answer  admitting  the  averments  of  the  bill  and 
joining  in  the  prayers  thereof. 

October  25,  1935,  without  objection,  Joan  C.  Smith  and 
Eleanore  ^1.  Smith,  Charles  Andrew  Bucy,  and  Donald  L. 
Bucy,  all  infants,  were  made  parties  defendant  to  the  cause. 

October  26,  1935,  the  defendani  Louis  Kolipinski  an¬ 
swered  admitting  the  averments  of  the  bill,  joining;  in  its 
prayers,  and  stating  his  entire  satisfaction  with  plaintiff’s 
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management  of  the  estate  and  disbursement  and  dis- 
375  tribution  of  income  therefrom,  and  that  if  his  will 
could  prevail  he  would  desire  her  to  continue  in  its 
management. 

October  28,  1935,  David  F.  Smith  was  appointed  guardian 
(id  litem  for  Joan  C.  Smith  and  Fleanore  M.  Smith,  infant 
defendants,  and  on  the  same  day  filed  on  their  behalf  an  an¬ 
swer  and  crossbill  incor|)orating  the  averments  of  the  an¬ 
swer  of  the  defendant  Fleanore  Kolipinski  Smith,  thereto¬ 
fore  dismissed. 

November  7,  1935,  plaintiff  filed  a  reply  to  said  last- 
mentioned  crossbill;  and  the  defendant  Fmilie  Kolipinski 
Bucy  filed  an  answer  to  the  bill,  claiming  a  vested  interest 
under  the  will. 

On  that  date  also  said  infant  defendants  Joan  0.  Smith 
and  Fleanore  Smith,  through  their  guardian  ad  lifi'm, 
moved  the  court  to  strike  the  answer  of  Fleanore  Kolipinski 
Smith  filed  November  4,  1935,  and  to  vacate  the  order  per¬ 
mitting  her  to  withdi-aw  her  former  answer.  Oonsidera- 
tion  of  said  motion  necessitated  several  appearances  at 
court  for  argument,  and  the  motion  was  overruled  and  the 
new  answer  allowed  to  stand. 

November  25,  1935,  the  defendant  Henrietta  Kolipinski 
Fvans  filed  an  answer  and  crossbill,  claiming  a  vested  inter¬ 
est  in  the  real  estate  and  in  the  income  thereform,  and 
making  certain  averments  concerning  her  signature  of  docu¬ 
ments  in  connection  with  the  sale  of  the  Avenue  ])roperty. 
A  rule  was  issued  to  plaintiff  to  show  cause  why  she  should 
not  turn  over  unconditionallv  the  trust  estate  to  Plmilie 
Kolipinski  Bucy  and  Henrietta  Koli])inski  Fvans,  as 
trustees. 


November  27,  1935,  a  rule  was  issued  on  the  crossbill  of 
the  Smith  infants,  directing  plaintiff  and  said  Trustees  to 
show  cause  why  a  receiver  should  not  be  appointed  for  the 
estate  and  an  undertaking  furnished  for  its  protection. 

December  10,  1935,  ])laintiff  filed  a  return  to  said  last- 
mentioned  rule,  denving  the  necessitv  or  occasion  for 
376  a  receivership  or  an  undertaking. 

Plaintiff  also  filed  December  10,  1935,  a  reply  to 
the  crossbill  of  the  defeiubnit  Henrietta  Kolii)inski  Fvans; 
plaintiff  set  out  the  fact  that  when  said  defendant  becanu? 
21,  she  was  in  a  precarious  condition  of  health;  she  and 
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Emilic  took  no  steps  to  assume  the  responsibility  of  man¬ 
aging  the  real  estate,  and  plaintitf  was  willing  to  continue 
the  work  and  use  the  income  for  support  of  the  children 
and  herself  as  she  had  theretofore  done;  the  will  makes  no 
provision  for  commission,  and  she  has  never  received, 
claimed  or  wished  anv.  Plaintiff  further  showed  that  in 
Ecjiiity  cause  Xo.  52248,  in  this  court,  said  Emilie  Koli- 
pinski  Bucy  and  Henrietta  Kolipinski  f]v’ans  as  trustees 
under  the  will  of  Louis  Kolij)inski,  deceased,  filed  December 
23,  1930,  a  petition  for  leave  to  sell  said  Avenue  property; 
in  their  individual  cai)acity  they  were  also  named  defen¬ 
dants,  were  duly  served,  and  filed  answers;  and  when  the 
saie  was  auihorized  thev  as  trustees  executed  the  deed  and 
endorsed  the  check  in  ])ayment. 

Austin  F.  Fanfield,  Esquire,  was  api)ointed  guardian  ad 
foi*  Charles,  Donald  and  Karen  Bucy;  he  filed  an  an¬ 
swer  on  Iheir  behalf,  and  the  trustees  each  filed  answers  to 
the  rule  issued  on  the  ci'ossbill  of  the  Smith  children. 

December  23,  1935,  the  rule  issued  on  the  Smith  crossbill 
was  discharged.  December  31,  1935,  under  an  agreement 
for  distribution  of  income  ])ending  hearing,  y)laintiff  to  re¬ 
ceive  $^M).00  i)er  month,  and  each  of  the  four  children  to 
continue  to  receive  $175.00  per  month,  the  amount  which 
])laintiff‘  had  th(M*etofore  given  them  as  an  ‘‘allowance”,  the 
rule  on  the  Evans  crossbill  was  discharged,  without  preju¬ 
dice,  and  a  consent  order  entered  y)roviding  for  the  turning 
over  of  the  estate  to  the  trustees,  without  j)rejudice  to  any 
of  the  issues  i-aised  in  the  cause.  Hearing  was  set  for  Feb- 
ruarv  18,  1936. 

Thereafter  Mr.  Canfield  was  appointed  guardian 
377  ad  litem  also  for  Brockenbrough  Evans,  Jr.,  and 
Mr.  Smith  for  Robert  Andrew  Smith,  new  parties 
defendant. 


Other  pleadings  filed  in  the  cause  required  study  and  con¬ 
sideration,  though  not  requiring  formal  action  on  the  part 
of  y)laintiff. 

After  several  continuances,  the  cause  came  on  for  hear¬ 
ing  May  4,  5,  and  6;  testimony  was  introduced,  and  the 
case  was  fullv  argued. 

At  the  conclusion  of  the  argument  of  the  case,  Mr.  Justice 
Baihw  called  counsel  to  the  bench,  suggested  that  further 
effoids  be  made  to  effect  a  compromise,  and  to  that  end  con- 
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tinued  the  cause  until  Mav  15,  1936.  Plaintiff’s  counsel  had 

conferences  with  the  attornevs  for  the  defendants  Emilie 

% 

Kolipinski  Bucy  and  Henrietta  Koli])inski  P]vans,  but  an 
impasse  was  reached,  as  said  defendants  insisted  upon 
plaintiff’s  recoimizinii-  their  vested  riirht  to  a  share  of  the 
income,  and  proposed  that  she  take  one-third  of  the  income 
and  divid(‘  the  remainder  anion^e.-  the  four  children,  as  a 
matter  of  lii^ht.  The  ])roposition  was  submitted  to  i)lain- 
tilf,  who  took  the  position  that  it  bei>’i»‘ed  the  whole  (piestion 
and  was  unacceptable  to  her,  as  no  satisfactory  nor  lasting- 
agreement  could  be  reached  without  a  construction  of  the 
will  by  the  court,  rounsel  met  in  court  on  Hay  15,  1936, 
and  submitted  the  case  for  decision. 

Prior  to  the  filing  of  the  bill,  there  was  an  exhaustive 
search  of  the  authorities,  to  sustain  the  position  taken  by 
])laintiff  with  respect  to  the  construction  of  the  will;  and 
after  the  bill  was  filed,  down  to  the  time  of  argument,  the 
.search  of  authorities  continued  and  cases  in  every  jurisdic¬ 
tion  concerning  construction  of  wills  were  considered  and 
studied  with  respect  to  their  ap})lication  to  the  Kolipinski 


case. 

The  menioi-andum  of  authorities  Hied  discussed  the  ])rovi- 
sions  of  the  will  and  the  legal  effect  of  such  provi- 
378  sions:  it  was  pointed  out  that  the  will  is  susce])til)le 
of  the  construction  that  plaintiff  has  the  right  to 
direct  by  will  tlu*  continued  benefit  of  the  income  during  the 
lives  of  the  children  as  she  had  during  her  own  life;  that  no 
gift,  devise  or  bequest  of  any  interest  in  any  i)roperty,  ])rin- 
ci])al  or  income,  is  given  by  the  will  to  the  children ;  that 
even  if  the  direction  had  been  to  use  the  income  for  the  bene¬ 
fit  of  wife  AXD  children,  the  children  would  take  no  estate; 
that  the  $12,000.00  fund  and  the  $20,0(X).00  fund  sliould  both 
go  to  plaintiff;  that  the  language  of  the  will  fails  to  create 
a  valid  trust,  since  jilaintiff  was  made  trustee  for  herself 
only,  hence  the  absolute  estate  devised  to  her  is  not  cut 
down. 

A  memorandum  was  filed  bv  the  defendant  Henrietta 
Kolipinski  Evans,  and  on  behalf  of  ])laintiff  a  supi)lenien- 
tary  memorandum  was  filed  answering  the  argument  in 
said  defendant’s  memorandum  and  differentiating  the  cases 
cited  therein. 
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The  court  decided  the  case  June  15,  1936,  holding  that 
plaintiff  is  entitled  to  the  net  income  of  the  trust  estate  for 
her  life,  the  testator  reposing  confidence  in  her  use  of  it  for 
her  support  and  that  of  his  children,  but  without  giving  the 
children  any  estate  in  the  income  until  her  death;  that  the 
$12,(K)0.()()  fund  belongs  to  plaintiff  absolutely,  and  the  $20,- 
000.00  fund  is  part  of  the  corpus.  The  ordei*  entered  June 
22,  1936,  i-eferred  the  cause  to  the  Auditor  for  an  account¬ 
ing  of  the  cori)Us,  etc. 

Thereafter,  the  first  of  July,  the  trustees  failed  to  ])ay 
ov*er  to  plaintiff  the  net  income  of  the  estate,  or  any  part 
thei-eof.  Phuntiff  made  re])eated  demands  therefor,  and 
was  informed  that  the  guardian  ad  litem  for  the  Smith  in¬ 
fants  objected  to  its  being  paid  to  hei*.  Thereupon  a  petition 
was  prepai'ed  for  the  issuance  of  a  rule  to  said  Trustees  to 
show  cause  why  they  should  not  ])ay  over  the  entire 
37!)  net  income  from  said  estate  to  plaintiff  as  directed 
by  the  ('^ourt.  Said  petition  was  filed,  and  a  rule  is¬ 
sued  thereon,  on  the  morning  of  July  14,  1936;  and  on  the 
afternoon  of  the  same  day  y')laintiff  was  informed  that  a 
check  would  be  paid  over  to  her.  Hearing  on  said  rule  has 
since  been  continued  from  time  to  time.” 

Pursuant  to  leave  of  the  Auditor,  at  the  conclusion  of  the 
liearing,  David  F.  Smith,  as  counsel  for  the  Smith  defen¬ 
dants,  filed  and  submitted  to  the  Auditor  a  written  motion  to 
strike  the  claim  of  plaintiff  for  the  allowance  of  her  counsel 
fees  out  of  the  coi‘])us  of  the  trust  estate  on  the  grounds  as 
follows:  (1)  that  plaintiff  was  engaged  in  a  hostile  and  ad¬ 
versary  proceeding  solely  in  her  own  interest  against  all  the 
beneficiaries  of  the  trust  and  that  there  is  no  authority  in 
law  for  the  allowance  of  counsel  fees  out  of  the  fund  in 
such  circumstances;  (2)  that  no  i)osition  taken  by  plaintiff 
in  the  case  inured  to  the  benefit,  protection  or  preservation 
of  the  trust  estate  or  the  creation  of  any  trust  property;  (3) 
that  plaintiff  would  have  to  pay  her  own  counsel  fees  in  the 
circumstances  of  this  record;  (4)  and  upon  the  several 
grounds  set  forth  in  exception  No.  1  of  all  the  Smith  defen¬ 
dants  to  the  report  and  account  of  the  Auditor  filed  May  19, 
1937,  as  the  same  moi-e  fully  appears  in  said  exception. 
Whereui)on  the  Auditor  allowed  counsel  for  the  plaintiff  a 
fee  in  the  sum  of  $5,000.00  and  directed  that  it  be  paid  out 
of  the  corpus  of  the  estate.  Whereupon  counsel  for  all  the 


244 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


Smith  defendants  duly  excei)ted  to  the  action  of  said  Audi¬ 
tor,  which  excei)tion  was  allowed. 

At  the  conclusion  of  the  hearin.e:  before  the  Auditor  coun¬ 
sel  for  the  Smith  defendants  submitted  to  the  Auditor  on 
November  27,  193(1,  written  re(iuests  for  s])ecial  fiiidiiii^s  of 
fact  and  conclusions  of  law  u])on  the  evidence  relatini;  to 
the  de])reciation  reserve  and  on  January  12,  1937,  submit¬ 
ted  to  said  Auditor  a  correction  in  said  recinests  for  find- 
ini>:s  and  conclusions,  both  of  which  a])i)ear  elsewhere  in  the 
record.  About  May  12,  1937,  the  Auditor  submitted 
380  to  counsel  his  tentative  report  and  account  which 
failed  to  dis])ose  of  or  mention  the  aforesaid  re- 
(luests,  as  corrected,  and  in  written  memoranda  submitted 
to  the  Auditor,  counsel  for  the  Smith  defendants  insisted 
that  the  Auditor  act  upon  said  re(iuests,  called  attention  to 
Equity  Rule  70yo  of  the  Suprem(‘  Court,  but  the  Auditor 
filed  his  report  and  account  on  ^lay  19,  1937,  without  dis¬ 
posing:  of  the  recpiests  and  without  makine:  known  to  counsel 
any  reason  for  refusing:  to  act  u])on  said  re(inests.  At 
the  conclusion  of  the  liearinir  before  the  Auditor,  ])nrsuant 
to  leave,  counsel  for  the  Smith  defendants  in  written  mem¬ 
oranda  to  the  Auditor  contended:  (1)  that  the  de])reciation 
reseiwe  belon.i»-od  to  the  corpus  of  the  estate  and  should  be 
included  in  the  account  of  corpus:  (2)  that  the  will  of  tes¬ 
tator  afforded  ample  basis  for  the  allowance  of  depr(‘cia- 
tion  to  the  trustee;  (3)  that  the  accountini^  trustee  had  in- 
ter])reted  the  will  as  recpiirinii’ an  allowance  for  depreciation 
over  a  period  of  years  and  that  in  this  accountini»*  she  was 
estopped  as  airainst  the  beneficiaries  and  successor  trustees 
of  the  estate  from  maintainin<»-  an  o])posite  ])osition:  (4) 
that  all  the  life  tenants  and  remaindermen  were  ])]’ejudiced 
by  failure  to  require  the  accountinu*  trustee  to  account  for 
the  amount  of  the  de])reciation  reserve;  (5)  that  the  Fed¬ 
eral  income  tax  laws  raised  no  artificial  standards  with  re¬ 
spect  to  depreciation  reserves  and  that  trustees  drawing 
the  line  between  income  and  corj)us,  after  de])reciation, 
were  bound  to  actually  set  aside  the  de])reciation  reserve 
for  the  benefit  of  the  beneficiaries  under  the  trust  and  to 
account  for  such  reserve;  ((i)  and  that  it  was  immaterial 
whether  the  accounting  trustee  had  failed  to  actually  set 
aside  the  amounts  allowed  and  claimed  for  depreciation. 
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Whereupon  the  Auditor  failed  to  act  upon  any  of  said  con¬ 
tentions  or  requests  for  findings  and  counsel  for  the  Smith 
defendants  duly  excepted  to  the  omission  of  the  Auditor. 

At  the  hearing  before  the  Auditor,  all  the  testimony  taken 
at  the  trial  before  Mr.  Justice  Bailey  was  offered  and  re¬ 
ceived  in  evidence. 

.‘>81  Be  it  further  remembered,  that  upon  the  hearing 
of  the  excei)tions  filed  by  the  parties  hereto  to  the  re- 
})Oi't  of  the  Auditor  filed  herein  May  19, 1937,  which  hearing 
began  on  Wednesday,  June  23,  1937,  and  thereafter  was 
further  ])roceeded  witli,  before  Mr.  Justice  O’Donoghue, 
the  Court  stated  the  law  applicable  to  the  decision  of  plain¬ 
tiff’s  excei)tion  Xo.  1,  to  the  Auditor’s  disallowance,  as 
charges  against  corpus,  of  income  tax  on  profit  on  sale  of 
real  estate,  and  attorney’s  fee  for  the  adjustment  of  said 
income  tax,  to  be  as  follows: 


“From  the  terms  of  this  will  here,  this  was  not  a  legal 
life  estate  in  this  real  estate  at  all  which  was  given  to  this 
woman.  The  j)roperty  was  still  in  the  name  of  the  trustee, 
and  i)rovisions  were  made  for  other  trustees  and  later  for 
the  benefit  of  all  the  beneficiaries  under  the  will,  and  the 
income  for  life  is  what  the  widow  wa’s  to  receive,  the  net 
income. 

“Now,  then,  from  the  other  terms  of  this  man’s  will,  I 
think  the  terms  of  the  will  are  more  important  and  have  to 
govern  me  inoi-e  than  just  the  general  law  with  regard  to 
s])CK‘ial  assessmeiiis  and  the  general  law  with  regard  to  in¬ 
come  tax.  In  the  terms  of  the  will  the  man  says,  ‘All  taxes 
must  be  paid’.  '  *  I  think  in  this  case  I  will  hold  that  this 
must  come  out  of  the  ])ersoiial  estate.  *  *  I  think  this  is  a 
matter  where  the  estate  has  to  pay  it  out  of  the  income  be¬ 
cause  the  estate  is  got  together  as  an  entirety.” 


Whereupon  the  court  overruled  plaintiff’s  exception  No. 
1,  to  wliich  ruling  of  tlie  (k)nrt  the  i)laintift‘,  by  her  counsel, 
duly  excei^ted,  on  the  ground  that  said  income  tax, 
382  and  attorney’s  fee  for  adjustment  of  said  income 
tax,  on  profit  realized  from  the  sale  of  part  of  the 
cor})us  of  said  ti-nst  estate  was  not  properly  chargeable  to 
income,  and  its  j)ayment  out  of  income  was  not  authorized 
or  directed  by  any  provision  of  the  decedent’s  will. 
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Thereupon,  the  Court  further  stated  the  laV  applicable 
to  the  decision  of  i)laintilf’s  exception  Xo.  2,  to  the  Au¬ 
ditor’s  disallowance,  as  charges  against  the  corpus  of  said 
estate,  of  expenditures  made  by  plaintitf  for  special  assess¬ 
ments,  to  be  as  follows: 


“In  this  case  what  impresses  me  is  that  this  woman  has 
not  the  sole  life  estate  here  at  all,  in  reading  this  will.  * 

W  >-8he,  along  with  her  other  children,  to  have  the  income 
c*'  of  this  estate  as  may  be  necessary  for  her  maintenance  and 
\  support.  There  is  no  actual  device  to  her  oi'  a  life  estate, 
and  that  there  is  no  life  estate  given  to  her  bv  wav  of  a 
beneficial  interest,  "  *.  This  ])roperty  is  devised  absolutely 
in  fee  simple  to  a  certain  party  and  then  directs  them  how 
to  manage  it,  and  then  it  says,  ‘use  the  income  for  the  ben¬ 
efit,  support  and  maintenance  of  the  wife’;  it  does  not  even 
])ay  it  over  to  the  wife.  *  * 

“Where  special  assessments  are  involved,  it  seems  to 
me  the  same  principle  of  law  would  ai)ply  to  s})ecial  assess¬ 
ments  that  guided  me  in  dealing  with  the  income  tax  pro¬ 
vision.  ^  *  in  accordance  with  the  j) revisions  of  this  will. 
I  agree  with  vou  that  the  general  law  would  have  done 
otherwise,  but  under  the  terms  of  this  will,  the  provisions 
of  this  will,  that  is  the  wav  I  look  at  it.  *  *  Taking  it  all  to- 
gether  "  •  I  think  it  is  different  from  the  general  law  gov¬ 
erning  s})ecial  assessments,  and  1  will  follow  the  same 
ruling  regai'ding  these  s})ecial  assessments.’' 


Whereupon  the  Court  overruled  plaintiff's  said  exception 
Xo.  2,  to  which  ruling  of  the  C'ourt  phVintiff  by  her  counsel 
duly  excepted,  on  the  ground  that  said  si)ecial  assess- 
/>82>  ments  were  not  taxes  reijuired  by  the  will  to  be  paid 
out  of  income. 

Thereupon  the  Court  further  stated  the  law  ap])licable 
to  plaintiff’s  exceptions  Xumbers  3,  4,  and  5,  to  disallow¬ 
ances  by  the  Auditor  of  exi)enditures  made  by  plaintiff  for 
work  on  the  properties  of  said  estate,  claimed  by  her  to  be 
chargeable  to  the  corpus  of  said  estate,  and  to  exceptions 
Xumbers  1,  3,  4,  b  and  6  of  the  defendant  Trustees,  and 
excei)tions  Xuml)ers  3,  4,  6,  7,  8  and  9  of  the  Smith  infant 
defendants,  to  allowance  by  the  Auditor  of  expenditures 
made  by  plaintiff  for  such  work,  to  be  as  follows : 
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‘‘It  is  true  that  property  that  stays  in  a  family  has  to 
be  kept  in  condition  all  the  time  so  as  to  rent  and  produce 
an  income.  1  take  it  all  these  properties  were  renting  and 
producing  I'evenues  during  the  lifetime  and  at  the  death 
of  Doctor  Kolipinski.  Then  the  trustee  running  this  estate 
has  to  put  on  such  repairs  and  replacements  out  of  the 
income  as  will  keep  that  ])roperty  going  along  in  its  rent¬ 
able  condition  as  it  was  at  the  time  when  the  trust  estate 
started.  That  is  the  construction  I  put  upon  this  will.” 
Whereupon  the  Court  overruled  plaintiff’s  said  exceptions 
Numbers  3,  4,  and  5,  to  which  ruling  of  the  Court  plaintiff 
by  her  counsel  duly  excepted,  on  the  ground  that  said  ex¬ 
penditures  were  shown  by  the  proof  before  the  Auditor  to 
have  been  foi-  structural  work,  permanent  improvements 
and  betterments,  and  therefore  chargeable  to  corpus, 

Thereu]jon  the  Court  overruled  plaintiff’s  exception 
Number  7,  to  which  ruling  of  the  Court  plaintiff  by  her 
counsel  duly  excei)ted,  on  the  ground  that  when  plaintiff 
ceased  to  b(‘  trustee  in  the  management  and  control  of  the 
i*eal  estate  of  said  decedent,  the  purposes  for  which  the 
$20,000.00  fund,  referred  to  in  the  sixth  item  of  the  will  of 
said  decedent,  was  created  were  at  an  end,  and  said  fund 
did  not  thereafter  remain,  and  is  not  now,  a  part  of^  said 
trust  estate,  but  that  plaintiff,  having  accounted  for 
3S4  the  coi-])us  of  said  trust  estate,  is  entitled  to  take  as 
and  for  her  own  the  unexpended  balance  of  said 

fund. 

Thereu])on  the  Courl  overruled  plaintiff’s  exceptions 
Numbers  0  a*nd  8,  Ix^ing  i-ecapitulations  of  ])laintiff’s  excep¬ 
tions  Numbers  1,  2,  3,  4,  5,  and  7,  to  which  ruling  of  the 
(V)urt  })laintiff  by  her  counsel  duly  excei)ted,  on  the  grounds 
heretofore  I'ecited  herein. 

Thereu])on  the  (k)urt  sustained  said  exceptions  Numbers 
1,  3,  4,  7)  and  G  of  said  defendant  trustees,  and  said:  ex- 
ce])tions  Numbers  3,  4,  G,  7,  8  and  9  of  said  Smith  infant 
defendants,  to  which  ruling  of  the  Court  })laintiff  by  her 
counsel  duly  excepted,  on  the  ground  that  in  each  instance 
the  exj)enditures  allowed  by  the  Auditor  were  established 
by  proof  to  haVe  been  for  structural  work,  permanent  im¬ 
provements  and  betterments,  and  therefore  chargeable  to 
corpus. 
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Thereupon  the  Court  overruled  exception  Number  2  of 
said  defendant  trustees  to  said  Auditor’s  report,  and  in 
overruling  said  exception  expressed  the  following  views: 

“The  Court.  Is  this  the  first  time  refrigeration  was  in¬ 
stalled  in  this  apartment  ? 

“Mr.  Laskev:  Yes,  vour  Honor.  The  Rovalton  is  an 
old  ajiartment,  and  when  it  c;ime  into  the  plaintiff’s  hands 
it  was  an  old-style  dwelling  in  all  its  equii)ment.  In  order 
to  keep  the  pro])ei*ty  rented  and  to  preserve  it  for  the 
future  interests,  it  has  been  necessary  for  jdaintiff  to  do  a 
large  amount  of  work  in  modernizing.  The  plaintiff  in¬ 
stalled  twenty-five  General  Pilectric  refrigerators  with  the 
intention  that  thev  be  considered  a  ])art  of  the  realtv.  Thev 
were  necessary  to  modernize  the  a])artment  and  make  it 
rentable. 

“The  Court:  Now,  ]\Ir.  Laskey,  the  statement  has  been 
made  here  that  these  General  Pilectric  refrigerators  last 

onlv  three  or  four  or  five  vears.  I  do  not  think  that  is 

»  * 

true. 

“Mr.  Laskey.  No,  there  is  no  testimony  to  that  effect; 
that  is  an  assertion  of  counsel. 

38')  “Mr.  Smith:  Your  Honor,  I  am  referring  to  the 
testimonv  taken  in  Hill  ai»:ainst  P^ill.  I  have  ex- 
amined  that  record.  They  ])iit  an  expert  on  the  stand. 
That  was  some  years  ago.  He  testified  that  the  useful  life 
was  five  vears. 

“The  (’ourt.  That  is  not  true.  We  all  know  better  than 
that.  We  know  the  refrigerator  itself  will  last  fifty  years, 
or  forty  years,  being  kei)t  indoors.  You  may  hav’e  to  make 
electrical  repairs  to  them  or  put  in  new  wiring. 

“Mr.  Smith:  I  contend(‘d  before  the  auditor  that  as  a 
matter  of  common  knowledge  it  would  not  last  more  than 
fifteen  vears. 

“The  (\)urt:  I  do  not  know  that.  It  seems  now  they 
last  indefinitely  with  i'e])airs,  just  as  a  house.  Take  ])apei- 
on  tlie  wall;  it  will  not  last  fifteen  years.  Take  ])aint  on 
the  roof;  that  will  not  last  fifteen  years.  I  do  not  think 
the  fact  that  something  is  going  to  wear  out  in  a  shorter  or 
longer  s})ace  of  time  is  the  rule  that  governs  in  this  case. 

“Now,  as  regards  refrigeration,  here  is  the  way  I  re¬ 
gard  it.  That  is  something  new  being  added  to  the  build- 
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ing,  something  strictly  new  that  the  building  never  had  be¬ 
fore,  never  thought  of  having  in  apartments  before!  It  is 
an  improvement.  It  increases  the  rental  value  of  the  prop¬ 
erty,  so  much  so  that  as  soon  as  you  put  refrigeration  in 
your  apartment  you  raise  the  rent  so  ma*iiy  dollars  each 
month. 

‘‘Mr.  Smith:  Your  Honor,  the  testimony  in  the  case 
showed  that  when  she  put  these  electric  refrigerators  she 
raised  the  rent  $2.50  and  thereby  recaptured  the  whole  cost. 

“The  Court:  Xo,  i  do  not  believe  she  recaptured  the 
whole  cost,  because  tliey  cost  more  than  that;  but,  how¬ 
ever,  putting  in  refrigeration  is  similar  to  putting  in  a  bath¬ 
room  in  a  house  where  they  did  not  have  any  bathroom  be¬ 
fore.  That  is  not  a  rejjair  to  anything  that  is  already  there. 
When  you  paint  a  house  you  are  repairing  the  house.  When 
you  replace  a  roof  you  are  putting  on  to  the  house  some¬ 
thing  that  was  there  before,  but  when  you  put  in  a 

386  bathroom  in  the  house  that  was  not  there  before,  when 
a  house  has  nothing  but  coal  stoves  and  you  put  in  a 

steam  heating  plant,  even  then  that  may  be  replacing.  When 
you  put  something  that  is  new  in  it  is  not  replacing  any¬ 
thing  substantially  that  was  there  before.  There  is  where 
I  draw  the  line.  Now,  there  is  the  point  there.  When  you 
have  gas  fixtures  and  put  in  electrical  fixtures,  that  is  re¬ 
placing.  You  had  light.  But  in  this  case  they  did  not  have 
refrigeration  at  all.  *  *  * 

“So  that  if  you  put  a  bathroom  in  a  house  and  then  later 
on  when  that  bathroom  has  to  be  replaced  and  the  spigots 
hav^e  to  be  re})Iaced  and  the  tiling  has  to  be  repaired,  then 
that  will  come  out  of  income.  *  *  * 

“The  Court:  That  is  mv  rule  that  I  am  trying  to  have 
govern  me  in  this  case;  so  I  am  going  to  hold  in  this  case 
that  putting  refrigeration  in  a])artment  houses  is  a  charge 
against  the  corpus  of  the  estate,  and,  I  would  say,  repairs 
and  replacements  of  them  would  go  against  income,  *  *  * 

“The  Auditor  allowed  these  as  charges  against  the  cor¬ 
pus,  and  I  am  sustaining  the  Auditor.’’ 

To  the  action  of  the  Court  in  sustaining  the  Auditor  and 
overruling  said  exception  Number  2,  defendants,  Bucy  and 
Evans,  Trustees,  noted  and  were  allowed  an  exception. 

Thereupon  the  Court  overruled  Exception  No.  1  of 

387  the  Smith  defendants,  after  argument  upon  the 


250 


HENRIETTA  KOLIPINSKI  EVANS,  ET  AL.  VS. 


grounds  set  forth  in  said  exception  of  record;  counsel  for 
the  Smith  defendants  duly  excepted  to  the  order  of  the 
Court  in  that  respect,  which  exception  was  allowed  on  the 
grounds  set  forth  in  said  Exception  No.  1. 

Thereupon,  upon  the  hearing  upon  Exception  No.  11  of  all 
the  Smith  defendants  to  the  report  and  account  of  the  Audi¬ 
tor  filed  May  19,  1937,  and  the  hearing  upon  their  motion  to 
remand  for  findings  upon  the  depreciation  evidence,  the 
same  contentions  raised  before  the  Auditor  ui)on  said  excep¬ 
tion  were  raised  before  the  Court  on  the  argument.  Where¬ 
upon  the  Court  overruled  said  exception  No.  11  and  motion 
to  remand  for  findings,  etc.,  and  in  making  said  rulings 
stated : 

“The  Court:  *  *  I  am  going  to  decide  that  the  trustee  is 
not  required  to  lay  aside  a  reserve  fund  to  cover  deprecia¬ 
tion  of  the  property.  That  is  what  it  boils  down  to,  leaving 
the  income  tax  law  out  entirely.  *  * 

“The  Court:  I  am  going  to  hold  here  that  the  report  of 
the  Auditor,  the  account  of  the  Auditor,  constitutes  all  that 
the  Auditor  was  required  to  do  and  all  that  he  had  any 
authoritv  to  do.’’ 

Whereupon  counsel  for  the  Smith  defendants  duly  ex¬ 
cepted  to  the  action  of  the  (’ourt  in  overruling  their  excep¬ 
tion  No.  11  to  the  re])ort  and  account  of  the  Auditor  dated 
May  19,  1937,  and  their  motion  to  remand  for  findings,  etc., 
which  exce})tions  were  duly  allowed  by  the  Court. 
388  Be  It  Further  Remembered  That  the  foregoing  con¬ 
tains  the  substance  of  all  of  the  evidence  given  and 
proceedings  had  on  the  hearing  of  this  cause  before  the 
Auditor  bearing  upon  the  accounting  by  the  plaintiff  of  the 
corpus  of  the  trust  estate  created  by  the  will  of  Louis  Koli- 
pinski,  deceased,  and  of  the  proceedings  had  and  rulings 
made  u])on  the  hearing  of  the  excei)tions  nled  by  the  ])arties 
hereto  to  the  re])ort  of  the  Auditor,  as  is  relevant  to  the  sev¬ 
eral  ap])eals  taken  by  the  parties  hereto,  and  each  of  the  ex¬ 
ceptions  stated  to  have  been  taken  by  counsel  for  said  par¬ 
ties  was  so  taken  and  was  duly  allowed  and  noted  by  the 
( ’ourt,  and  in  order  that  each  and  every  thereof  may  be  pre- 
seiwed  and  made  of  record  this  statement  of  evidence  is  duly 
stated,  a])proved  and  signed  and  ordered  to  be  made  of  rec- 
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ord  in  the  above-entitled  cause,  this  13th  day  of  October, 
1937. 

Bv  the  Court : 

DANIEL  W.  O’DONOGHUE, 

Justice. 

APPROVED : 

JOHN  E.  LASKEY 

Attorney  for  Plaintiff 

MICHAEL  M.  DOYLE 
Attorney  for  defendant  Emilie  Kolipinski 
Bucy,  trustee 

G.  BOWDOIN  CRAIGHILL 
THOMAS  F.  BURKE 

Attorneyi<  for  defendant  Ilenrietta  Kolipinski 
Evans,  individually  and  as  trustee 

LEONARD  J.  GANSE 

Attorney  for  defendant  Elcanore  Kolipinski  Smith 

389  AUSTIN  F.  CANFIELD 

Guardian  ad  litem  for  Charles  Andrew  Bucy, 

Donald  L.  Bury,  Karen  Marie  Bucy  and 
Broekenhrouyh  Evans  Jr.,  infant  defendants 

DAVID  F.  SMITH 

Guardian  ad  litem  for  Joan  C.  Smith, 

Eleanore  M,  Smith  and  Robert  A.  Smith, 
infant  defendayits. 
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390  In  the  United  States  Court  of  Appeals 

For  the  District  of  Columbia 

No.  7062 
Evans,  etc., 

V. 

Ockershatsen 
No.  7063 

OCKERSIIAL’SEN 

V. 

Evans  et  al. 

No.  7064 
Smith  et  al. 

V. 

OCKERSHAX'SEN  ET  AL. 

No.  7065 
Smith  etc. 

V. 

Smith  et  al. 

Sfipulafh))(. 

It  is  stipulated  by  counsel  foi*  tlu‘  respective  i)arties  in 
the  above-entitled  causes  that  the  Clerk,  in  printin<>-  the  rec¬ 
ord  therein,  shall  omit  the  following*  parts  thereof: 

Page  63. 

(Opinion  of  Bailey,  J.,  November  25,  1935). 

Page  66. 

(Rule  for  Receiver). 

Pages  68,  69,  70  and  71. 

(Separte  answer  of  Henrietta  K.  Evans  to  rule  etc.) 

391  Pages  72,  73,  74,  and  75. 

(Return  of  Ella  Ockershausen,  plaintilf,  to  rule). 
Pages  92,  93,  94  and  95. 

(Answer  of  Emilie  K.  Bucy  to  cross-bill  etc.) 

Page  96. 

(Order  discharging  rule  for  receiver). 

(Page  99,  last  6  lines,  and 

( 

(Pages  100,  101,  and  102. 

(Portion  of  Correction  in  Reiiuest  for  Special  Find- 

ings). 
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(Page  116,  lines  12  to  28,  inclusive, 

(  ■ 

(Pages  117,  118,  119,  120,  121,  and 

(Page  122,  lines  1  to  28  inclusive. 

(Portion  of  Motion  of  Joan  C.  Smith  et  al  to  strike 
etc.) 

Pages  126  and  127. 

(Supplement  to  Motion  to  Strike). 

(Page  128,  lines  8  to  22  inclusive; 

( 

(Pages  129,  130,  131,  132,  133,  131,  135,  136,  137,  138,  139, 

( 

(Page  140,  lines  1  to  9  inclusive. 

(Paragraphs  1  to  9,  inclusive,  of  Auditor’s  Keport). 
(Page  143,  lines  7  to  41,  inclusive. 


( 

(Pages  144  and  145,  and 


( 

(Page  146,  lines  1  to  3,  inclusive. 

(Paragraph  20,  Auditor’s  Report). 


392  (The  following  items,  from  Pages  153  to  179,  are 
those  appearing  in  Schedule  B  of  Auditor’s  Report 
to  which  no  exception  was  taken  by  any  party)  • 


Page  153,  lines  18  to  39  inclusive;  (P.  26,  Auditor’s  Report) 


Page  154,  last  6  lines ; 

(P.  27, 

do. 

) 

Page  155,  lines  2  to  23  inclusive; 

(P.  28, 

do. 

) 

Page  156,  lines  6  to  12,  inclusive, 
and  lines  14  and  15; 

(P.  29, 

t 

o 

) 

Page  157,  line  11 ;  lines  15  to  20, 
inch 

(P.  30, 

do. 

) 

Page  158,  last  12  lines,  and 
lines  23  to  26. 

(P.  31, 

do. 

) 

Page  159,  lines  2  to  11, 19  to  27, 
inch 

(P.  32, 

do. 

) 

Page  160,  lines  2  to  17 ;  19  to  23 ; 
32  to  36;  38  to  41. 

(P.33, 

do. 

) 

Page  161,  line  1,  ‘^403  Ninth  St., 
N.  W.”;lines2to  10; 

13  and  14;  31  to  37 
inclusive. 

(P.  34, 

do. 

) 
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Page  162,  lines  15  to  24 ;  45  to  54, 

incl.  (P.35,  do.  ) 

Page  163,  line  1,  “3130  11th  St. 

N.  W.  ’  ’ ;  lines  2  to  24 ;  27 
and  28 ;  31  to  42 ; 

46  to  48,  inclusive.  (P.36,  do.  ) 

Page  164,  line  1,  “610  Massachu¬ 
setts  Ave.,  N.  W., 
con’t’%*  lines  2  and  3; 
lines  20  to  38 ;  41  to 


43,  inclusive.  ( P.  37,  do.  ) 

Page  165,  line  1,  “614  Mass.  Ave. 

N.  W.  con’t”;  lines 

2  to  7  inclusive.  ( P.  38,  do.  ) 

Page  171,  lines  13  to  27  inclusive.  (P.44,  do.  ) 

Page  172,  lines  9  to  11 ;  13  to  17 ; 

26  to  36,  inclusive.  (P.  45,  do.  ) 

Page  176,  lines  13  to  36  inclusive.  (P.49,  do.  ) 

Page  177,  line  1,  “Installing  Xew 
Bends  con ’t.  ” ;  lines  2 

to  6;  28  to  40,  inclusive.  (P.50,  do.  ) 


393  Page  178.  (P.  51,  Auditor’s  Report). 

Page  179,  line  1,  “Installation  of 
Hot  Water’';  lines  2  to  6: 
lines  8  and  9;  20 

to  32  inclusive.  (P-»32,  do.  ) 


('ounsel  certifv  that  the  matter  desiu-nated  for  omission 
is  not  material  to  the  determination  of  the  questions  in¬ 
volved,  and  that  the  printing  thereof  would  be  a  needless 


expense.  It  is  agreed,  however,  that  any  of  these  omitted 
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portions  may  be  quoted  or  mentioned  by  any  party  in 
l)rinted  brief  or  argument. 

G.  B.  CRAIGHILL 

THOMAS  F.  BURKE 
Attorneys  for  Henrietta  Kolipinski 
Evans,  individually  and  trustee. 

JOHN  E.  LASKEY 
Attorney  for  Ella  M.  Ockershausen 

LEONARD  J.  GANSE, 

Attorney  for  Appellee  Eleanor  K. 
Smith 

DAVID  F  SMITH, 

Attorney  for  Eleanor e  K.  Smith 
originally  ad  litem  Smith  infants 

AUSTIN  F  CANFIELD 

Gdyi.  ad  litem  for  Bucy  Evans  chil¬ 
dren 


394  No.  7062-3-4-5.  Evans  et  al  v.  Ockershausen  et  al. 

Stipulation  in  re  printing.  United  States  Court  of 
A])j)eals  for  the  District  of  (^olumbia  Filed  Dec  2^1937 
Moncure  Burke,  (^lerk 

Endorsed  on  cover:  No.  7062.  Evans,  Appellant  vs. 
Ockershausen.  No.  7063.  Ockershausen,  Appellant,  vs. 
Evans  et  al.  No.  7064.  Smith  et  al.,  Ai)pellants,  vs.  Ockers¬ 
hausen  et  al.  No.  7065.  Smith  &c..  Appellant,  vs.  Smith 
et  al.  United  States  (V)urt  of  A])peals  for  the  District  of 
(k)lumbia  Filed  Nov.  3 — 1937  Moncure  Burke,  Clerk 


Addition  to  Record  per  Stipulation  of  Counsel 


Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Filed  Feb  2  1938 

JOSEPH  W.  STEWART 

Clerk 

I 

United  States  Court  of  Appeals  for  the 

District  of  Columbia 


No.  7062 

HENRIETTA  KOLIPINSKI  EVANS,  ETC., 

APPELLANT, 

vs. 

ELLA  M.  OCKERSHAUSEN 

No.  7063 

ELLA  M.  OCKERSHAUSEN,  APPELLANT, 

VS. 

HENRIETTA  KOLIPINSKI  EVANS  ET  AL. 

No.  7064 

ELEANORE  KOLIPINSKI  SMITH  ET  AL., 

APPELLANTS, 

vs. 

ELLA  M.  OCKERSHAUSEN  ET  AL. 

No.  7065 

DAVID  F.  SMITH  ETC.,  APPELLANT, 

VS. 

ELEANORE  KOLIPINSKI  SMITH  ET  AL. 


Stipulation  for  Enlarging  the  Record. 

It  is  stipulated  by  counsel  for  the  respective  parties  in 
the  above-entitled  cause  that  the  matter  hereto  annexed 
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shall  be  made  a  part  of  the  record  in  said  cause,  it  having 
been  omitted  inadvertently  when  the  record  was  prepared. 

'  THOMAS  F.  BURKE 

G.  BOWDOIX  CRAIGHILL 
Attorneys  for  Henrietta  Kolipinski 
Evans 

DAVID  F.  SMITH 
Attorney  for  Eleanore  Kolipinski 
Smithy  Guardian  ad  litem  for 
Joan  C.  Smith  et  al. 

JOHN  E.  LASKEY 
Attorney  for  Ella  M,  Ockershausen 


Attorney  for  Emilie  Kolipinski 
Bucy 

In  the  District  Court  of  the  United  States  for  the  District  of 

Columbia. 

Holding  an  Equity  Court. 

Equity  No.  59,573. 

Ella  M.  Ockershausen,  in  her  own  right  and  as  Executrix 
under  the  will  of  Louis  Kolipinski,  deceased,  3815  In- 
gomar  Street,  N.  W.,  Washington,  D.  C.  Plaintiffs 

vs, 

Emilie  Kolipinski  Bucy,  4632  Hunt  Avenue,  Chevy"  Chase, 

Maryland,  et  al..  Defendants. 

Plaint  iff  \s  Assiymnent  of  Errors. 

The  Court  erred: 

1.  In  holding  as  matter  of  law  that  the  fund  not  to  exceed 
$20,000.00  from  the  personal  estate  of  Louis  Kolipinski,  de¬ 
ceased,  referred  to  in  the  sixth  item  of  his  will,  is  a  part  of 
the  trust  estate  created  by  said  will. 

2.  In  failing  to  hold  as  matter  of  law  that  said  fund  of 
not  to  exceed  $20,000.00  was  for  the  protection  of  plaintiff 
only,  as  trustee,  and  upon  the  termination  of  her  trustee¬ 
ship  fell  into  the  residue  of  decedent ’s  estate,  bequeathed  to 
plaintiff. 
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3.  In  overruling  plaintiff’s  exception  Xo.  1  to  the  report 
of  the  Auditor  filed  herein  May  19, 1937. 

4.  In  overruling  plaintiff’s  exception  No.  2  to  said  report 
of  the  Auditor. 

5.  In  overruling  plaintiff’s  exception  No.  3  to  said  report 
of  the  Auditor. 

6.  In  overruling  plaintiff’s  exception  No.  4  to  said  report 
of  the  Auditor. 

7.  In  overruling  plaintiff’s  exception  No.  5  to  said  re¬ 
port  of  the  Auditor. 

8.  In  overruling  plaintiff’s  exception  No.  6  to  said  report 
of  the  Auditor. 

9.  In  overruling  plaintifi*’s  exception  No.  7  to  said  report 
of  the  Auditor. 

10.  In  failing  to  find,  as  matter  of  law,  that  plaintiff^  hav¬ 
ing  accounted  for  the  total  of  the  corpus  of  said  trust 
estate,  including  said  fund  of  not  to  exceed  $20,000.00  re¬ 
ferred  to  in  said  sixth  item  of  said  will,  is  entitled  in  her  own 
right  to  the  unexpended  balance  of  $19,150.00  of  said  fund 
remaining  at  the  termination  of  her  trusteeship  of  said 
estate. 

11.  In  overruling  plaintiff’s  exception  No.  8  to  said  report 
of  the  Auditor. 

12.  In  holding,  as  matter  of  law,  that  income  tax,  and  at¬ 
torney’s  fee  for  adjustment  of  such  income  tax,  paid  on 
profit  realized  from  sale  of  corpus  real  estate  of  said  trust 
estate,  when  said  i)rofit  was  added  to  said  corpus,  should  be 
charged  to  the  income  of  said  trust  estate  and  paid  by  the 
income  beneficiarv. 

13.  In  holding,  as  matter  of  law,  that  special  assessments 
for  paving  levied  by  the  District  of  Columbia  against  cor¬ 
pus  real  estate  of  said  trust  estate  are  chargeable  to  the 
income  of  said  trust  estate. 


14.  In  holding,  as  matter  of  law,  that  expenditures  for 
permanent  improvements  and  for  betterments  of  corpus 
properties,  necessary  to  keep  said  trust  properties  income- 
producing  and  to  preserve  them  for  subsequent  parties 
in  interest,  are  chargeable  to  the  income  of  said  trust  estate. 

15.  In  sustaining  exceptions  Numbers  1,  3,  4,  5  and  6  (with 
certain  specified  modifications)  of  the  defendants  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans,  Trustees, 
to  said  report  of  the  Auditor. 
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16.  In  sustaining  exceptions  Numbers  3,  4,  6,  7,  8  and  9 
(with  certain  specified  modifications)  of  the  Smith  defen¬ 
dants  to  said  report  of  the  Auditor. 

17.  In  ratifying  and  confirming  said  report  of  the  Audi¬ 
tor  in  so  far  as  said  report  disallowed,  as  charges  against 
the  corpus  of  said  trust  estate,  the  amounts  for  which  plain¬ 
tiff  claimed  credit  as  corpus  expenditures,  as  set  out  in  her 
exceptions  Nos.  1  to  8  inclusive. 

18.  In  failing  to  ratify  and  confirm  said  report  of  the 
Auditor  in  so  far  as  said  report  allowed  as  charges  against 
the  corpus  of  said  trust  estate  the  expenditures  excepted 
to  by  said  defendants  in  their  respective  sustained  excep¬ 
tions. 

19.  In  finding  and  holding  that  plaintiff,  Ella  M.  Ockers- 
hausen,  is  indebted  to  Emilie  Kolipinski  Bucy  and  Henri¬ 
etta  Kolipinski  Evans,  substituted  trustees  of  the  estate  of 
Louis  Kolipinski,  deceased,  in  the  sum  of  $19,120.60,  or  any 
other  sum,  on  account  of  the  corpus  of  the  trust  estate 
created  by  the  will  of  said  Louis  Kolipinski,  deceased. 

20.  In  failing  to  hold  that  said  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  substituted  trustees  of 
the  estate  of  Louis  Koli])inski,  deceased,  are  indebted  to 
plaintiff  Ella  M.  Ockershausen,  in  her  own  right,  in  the 
sum  of  $8,542.56  from  the  corpus  of  said  trust  estate,  for  ex¬ 
penditures  made  by  plaintiff  for  the  benefit  of  said  corpus 
of  said  trust  estate,  and  in  the  further  sum  of  $19,150.00  un¬ 
expended  balance  of  said  fund  of  not  to  exceed  $20,000.00 
referred  to  in  said  sixth  item  of  said  will. 

(Sig.)  JOHN  E.  LASKEY 
509  Albee  Building, 
Washington,  D.  C. 

Attorney  for  Plaintiff. 

Service  of  copy  of  the  foregoing  Assignment  of  Errors 
acknowledged  this  5th  dav  of  October,  1937. 

(Sig.)  M.  M.  DOYLE 

Attorney  for  defendant  Emilie 
Kolipinski  Bucy,  and  as  trustee 


5 


(Sig.)  McKENNEY  FLANNERY  &  CRAIGHILL 

By  JOHN  E.  LARSON 

(Sig.)  THOMAS  F.  BURKE 
Attorneys  for  defendant  Henrietta 
Kolipinski  Evans,  individually 
and  as  trustee 

(Sig.)  LEONARD  J.  GANSE 
Attorney  for  defendant  Eleanore 
Kolipinski  Smith 

(Sig.)  AUSTIN  F.  CANFIELD  K. 
Guardian  ad  litem  for  Charles  A, 
Bucy,  Domld  L,  Bucy,  Karen 
Marie  Bucy  and  Brockenbrough 
Evans  Jr,,  infant  defendants 

(Sig.)  DAVID  F.  SMITH 
Guardian  ad  litem  for  Joan  C, 
Smith,  Eleanore  M,  Smith  and 
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United  States  for  the  District  of  Columbia  in  Equity 
Cause  No.  59,573,  which  was  tiled  primarily  to  have  the 
will  of  Louis  Kolipinski  construed. 

This  brief  is  submitted  on  behalf  of  Henrietta  Koli¬ 
pinski  Evans,  hereinafter  called  “Mrs.  Evans,”  indi¬ 
vidually  as  one  of  the  testator’s  children  and  as  suc¬ 
cessor  trustee  under  his  will,  appellant  in  No.  7062  and 
appellee  in  Nos.  7063  and  7064. 

No  attempt  will  be  made  herein  to  discuss  the  issues 
involved  in  No.  7065,  as  Mrs.  Evans  has  no  interest 
therein.  Although  Mrs.  Evans  is  named  as  an  appellee 
in  No.  7064,  she  agrees  with  the  position  taken  by  her 
sister,  Eleanore  Kolipinski  Smith,  appellant  in  No. 
7064,  upon  the  main  question  raised  by  the  pleadings. 

MAIN  QUESTION. 

Under  the  Will  of  Louis  Kolipinski,  Deceased,  is  His 
Widow,  Who  Remarried,  Entitled  to  the  Entire 
Net  Income  of  His  Trust  Estate  During  Her  Life, 
or  is  Each  of  His  Four  Surviving  Children,  Now 
Adults,  Entitled  to  Share  in  the  Net  Income? 

•Mrs.  Evans  contends  that  the  lower  Court  was  wrong 
in  holding  that  the  widow,  even  after  her  remarriage, 
was  and  is  entitled,  in  her  own  right,  to  the  entire  net 
income  during  her  life  and  that  the  children  will  have 
no  estate  therein  until  after  her  death  (R.  67,  129). 

In  other  words,  Mrs.  Evans  contends  that  the  will, 
which  ])rovided  for  the  termination  of  the  widow’s  trus- 
teeshij)  upon  her  remarriage  and  provided  “it  is  my 
intentions  that  my  real  estate  shall  be  preserved  as  a 
whole  for  the  benefit,  support  and  maintenance  of  my 
said  wife  Ella  M.  and  my  children  during  their  lives^^ 
(R.  10),  should  be  construed  as  giving  each  of  the  four 
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surviving  children,  as  well  as  the  widow,  a  share  of  the 
net  income. 

The  infant  grandchildren,  as  remaindermen,  have  no 
interest  in  this  main  question  in  which  only  income  is 
involved. 

The  original  trust  })roperty  consisted  of  District  of 
Columbia  real  estate,  appraised  at  $432,000  at  the  time 
of  testator’s  death  in  1914  (R.  162,  180). 


Subordinate  Questions. 


With  respect  to  the  other  questions  involved  herein, 
which  are  of  secondary  importance,  Mrs.  Evans  con¬ 
tends  : 

The  lower  Court  was  right  in  holding  that  the  fund 
of  $20,000  created  by  the  sixth  paragraph  of  the  will 
forms  part  of  the  trust  property  to  be  held  by  the  two 
oldest  daughters,  as  successor  trustees,  and  is  not  the 


absolute  proi)erty  of  the  widow  to  whom  the  residuary 
personal  estate  was  bequeathed  (R.  129) ; 

The  lower  Court  was  right,  with  one  exception,  in 
its  rulings  as  to  what  expenditures  should  be  charged 
to  corpus  and  what  should  be  charged  against  income 
while  the  widow  was  acting  as  trustee  from  1915  until 
the  end  of  1935,  a  period  of  about  twenty  years'  (R. 
129-130,245-250); 

In  regard  to  the  one  exception  just  mentioned,  Mrs. 
Evans  contends  that  the  lower  Court  was  wrong  in 
holding  that  the  installation  of  24  electric  refrigerators 
in  the  Royalton  Apartments  at  a  cost  of  $3,444.00  was 
a  capital  expenditure  (R.  84,  248-249).  Under  the 
fourth  paragraph  of  the  will,  capital  could  be  rein¬ 
vested  only  in  real  estate  (R.  10),  and  refrigerators 
should  be  classified  as  personalty. 
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Mrs.  Evans  has  alwavs  conceded  that  Mrs.  Ocker- 
shausen  was  entitled  to  the  Weiss  fund  of  $12,000  here¬ 
inafter  described. 

The  Wm 

The  important  provisions  of  the  will,  dated  Novem¬ 
ber  2,  1910,  are  as  follows  (emphasis  supplied) : 

“Item:  I  give,  devise  and  bequeath  all  my  real 
estate  where^over  situated  which  I  now  own,  or 
wdiich  I  may  have  any  interest  in,  legal  or  equi¬ 
table  at  the  time  of  my  death,  unto  my  wife  Ella 
M.  Kolipinski  absolutely  and  in  fee  simple  ac¬ 
cording  to  the  nature  of  property.  To  have  and 
to  hold  the  same  unto  and  to  the  use  of  my  said 
wife  Ella  M.  Kolipinski  her  heirs  and  assigns. 
In  and  upon  the  trusts  nevertheless  hereinafter 
set  forth,  that  is  to  say:  In  trust  to  manage  and 
control  the  same  and  to  collect  all  income  there¬ 
from  arising,  and  after  the  payment  of  all  my 
funeral  expenses,  all  my  just  debts  and  the  costs 
of  the  administration  of  my  estate,  including  all 
taxes  of  any  kind,  then  to  use  saifi  incoyne  of  my 
real  estate  for  the  heuefit,  support  afid  mahite- 
uance  of  my  said  wife  Ella  M.  during  her  life  and 
the  lives  of  yny  children  now  living  and  for  ayiy 
children  that  ynay  hereafter  be  born  to  yne.  Upon 
the  death  of  my  said  wife  and  children  said  real 
estate  shall  descend  to  their  right  heirs  at  law. 

“Item:  For  the  purpose  of  carrying  out  the  full 
provisions  of  this  my  last  will,  it  is  my  intentions 
that  my  real  estate  shall  be  preserved  as  a  whole 
for  the  benefit,  support  and  maintenance  of  yyiy 
said  wife  Ella  M.  AND  MY  CHILDREN  during 
THEIR  lives 

«  *  •  *  « 

“Item:  In  the  event,  that  the  total  value  of  my 
personal  estate,  consisting  of  either  money,  bonds, 
or  other  securities  shall  equal  the  sum  of  Ten 
thousand  dollars  ($10,000.00)  or  more,  I  then  give 
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and  bequeath  the  same  to  my  wife  Ella  M.  in  trust 
to  hold  as  a  fund,  with  which  to  settle  and  satisfy 
any  and  all  claims,  demands,  suits  or  damages 
that  may  arise  against  my  said  wife  as  trustee  in 
the  management  and  protection  of  my  said  real 
estate;  Provided  that  said  trust  fund  shall  not 
exceed  the  sum  of  Twenty  thousand  dollars  ($20,- 
000.00).  Said  trust  fund  shall  be  kept  on  deposit 
in  one  or  more  Banking  institutions  at  interest, 
which  interest  shall  be  addedc^'/  to  the  income 
hereinbefore  provided  and  to  be  used  for  the 
benefit,  support  and  maintenance  of  my  said  wife 
AND  CHILDREN. 

^^Iteni:  All  the  rest  and  residue  of  mv  estate 
of  which  I  may  die  seized  and  joossessed,  or  to 
which  I  may  be  entitled  at  my  death,  I  give  devise 
and  bequeath  unto  my  wife  Ella  M.  Kolipinski 
her  heirs  and  assigns  forever. 

‘‘Item:  Should  my  said  wife  Ella  M.  Kolipinski 
marrv  at  anv  time  after  mv  death;  or  during  the 
minoritv  of  either  of  mv  two  oldest  living  chil- 
dren :  or  should  my  said  wife  die;  then,  in  either 
event  I  hereby  authorize,  direct  and  empower  any 
of  my  said  children,  to  institute  proceedings  in 
the  courts  of  the  District  of  Columbia  for  the 
appointment  of  a  competent  trustee,  in  the  place 
and  stead  of  my  said  wife,  who  shall  act  as  said 
trustee  until  such  time  as  my  tico  oldest  living  chil- 
dren  shall  arrive  at  their  majority,  then  said  sub¬ 
stituted  trustee  shall  thereupon  surrender  his  said 
trust  to  and  in  favor  of  MY  TWO  OLDEST  LIV¬ 
ING  CHILDREN ,  who  are  hereby  appointed  trus¬ 
tees  WITH  THE  SAME  AUTHORITY  AND 
POWER,  as  herein  given  and.  granted  unto  my 
said  wife,  or  to  the  substituted  trustee  appointed 
in  her  place  and  stead.”  (R.  9-11.) 

The  will  appointed  the  widow  as  executrix  and  cre¬ 
ated  a  trust  fund  of  $12,000,  the  income  therefrom  to 
go  to  decedent’s  sister,  Emily  Weiss,  during  her  life. 
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Mrs.  Evans  admits  that  in^on  the  death  of  Emilv  Weiss 

A 

on  May  28,  1923,  decedent’s  widow  became  entitled  to 
the  $12,000  under  the  residuary  clause  above  quoted 
(R.  10-12). 

Testator’s  Family. 

Dr.  Louis  Kolipinski,  born  November  2,  1859,  and  his 
wife,  Ella  M.  Kolipinski,  born  November  21,  1878, 
(now  59  years  old),  were  married  August  20,  1902,  and 
were  living  at  631  I  Street  N.  W.,  wlien  his  will  was 
executed  on  November  2,  1910.  They  continued  to  live 
there  until  his  death  on  December  15,  1914,  survived  by 
his  widow  and  the  following  six  children,  two  of  w’hom 
have  since  died  intestate,  without  issue  (R.  161-162; 
179-180). 

1.  EMILTE,  born  August  31,  1903,  now  34  years 
old,  married  Charles  W.  Bucy  and  has  three 
infant  cliildren,  for  whom  Austin  F.  Canfield 
was  appointed  guardian  ad  Ufpm; 

2.  HENRIETTA,  born  September  17,  1904,  now 
33  years  old,  married  Brockenbrough  Evans, 
and  has  one  infant  son,  for  whom  Austin  F. 
Canfield  was  appointed  guardian  ad  litem; 

3.  ELEANORE,  born  October  7,  1905,  now  32 
years  old,  married  David  F.  Smith,  and  has 
three  infant  children,  for  whom  David  F.  Smith 
was  appointed  guardian  ad  litem; 

4.  OTTILIE,  born  October  7,  1905,  married 
George  M.  McGlue,  died  December  29,  1929,  in¬ 
testate,  without  issue; 

5.  LOUIS,  Jr.,  born  April  26.  1907,  now  31  years 
old,  unmarried  until  July,  1937 ; 

6.  ANDREW,  born  ^larch  9,  1910,  died  November 
7,  1931,  unmarried,  intestate,  without  issue. 
(R.  161,  162,  179,  180.) 
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Testator's  Property. 

The  trust  estate  created  by  the  will  consisted  of  real 
property  in  the  District  of  Columbia  appraised  at 
$432,000  ill  1914.  (R.  162,  180.)  This  real  estate  in¬ 
cluded  two  apartment  houses,  the  ‘‘Royalton,"  918  M 
Street  N.  W.,  the  “Valjean,’’  913  I  Street  N.  W.,  and 
about  twenty-five  small  dwellings,  all  unincumbered. 
It  also  included  property  at  Pennsylvania  Avenue  and 
41/0  Street  N.  W.,  sold  in  1931  for  $84,000,  under  cir¬ 
cumstances  hereinafter  described  (R.  78). 

The  net  personal  estate  aggregated  about  $40,000. 
At  the  end  of  the  period  of  administration,  the  execu¬ 
trix  turned  over  to  herself  as  trustee  the  $20,000  and 
$12,000  trust  funds  above  mentioned  and  turned  over 
to  herself  as  residuary  legatee  the  balance  of  $9,437.34 
(R.  162,  181). 

Joseph  A.  Hayden,  a  real  estate  agent,  has  collected 
the  rents  and  has  managed  the  property  since  1910,  for 
Dr.  Kolipinski  from  1910  to  1914,  for  the  widow  from 
1914  through  1935,  and  for  the  present  trustees,  Bucy 
and  Evans,  since  January  1,  1936.  (R.  197.) 

Income. 

The  record  contains  no  definite  statement  of  income 
from  1914  through  1925.  During  the  eleven  year  period 
1925  through  1935,  Hayden  testified  that  he  collected 
$474,741  gross  rents,  an  average  of  about  $40,000  per 
year,  and  after  paying  for  repairs,  paid  Mrs.  Ocker- 
shausen  $359,696  net  rents,  an  average  of  about  $30,000 
per  year  (R.  197).  Out  of  the  latter  amount,  Mrs. 
Ockershausen  paid  taxes  and  made  certain  repairs. 
In  1934  or  1935,  she  furnished  a  memorandum  to  one 
of  her  daughters  indicating  that  the  net  rents  decreased 
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from  $18,383.80  in  1926  to  $7,367.99  in  1933  (R.  183), 
but  apparently  the  latter  figures  were  taken  from  in¬ 
come  tax  returns  after  deducting  depreciation,  although 
no  depreciation  reserve  fund  was  ever  established,  so 
that  the  actual  net  income  received  bv  Mrs.  Ockershau- 
sen  greatly  e.xceeded  the  amounts  stated  on  the  memo¬ 
randum. 

The  sale  of  the  Pennsylvania  property  for  $84,000 
in  1931,  hereinafter  described,  resulted  in  reducing  the 
income,  as  the  interest  on  the  net  proceeds  of  sale  was 
considerablv  less  than  the  rent  theretofore  received 
from  that  piece  of  real  estate. 

The  Trusteeship. 

After  Dr.  Kolipinski’s  death  on  December  15,  1914, 
the  widow  served  as  executrix  of  his  estate  and  in  that 
capacity  received  the  net  rents  from  Hayden.  Her 
second  and  final  account  as  executrix  was  approved 
March  21,  1916.  (R.  180.) 

From  1916  through  1935,  the  widow  served  as  trus¬ 
tee  of  the  trust  estate,  notwithstanding  her  remarriage 
in  1918,  when  a  new  trustee  shoud  have  been  appointed, 
and  notwithstanding  the  fact  that  her  two  oldest  daugh¬ 
ters  became  entitled  to  the  trusteeship  in  1925,  accord¬ 
ing  to  the  terms  of  the  will. 

The  widow  married  Louis  F.  C.  Ockershausen  on 
August  15,  1918,  when  all  six  children  were  still  minors 
(R.  162).  Mr.  Ockershausen  died  in  1933. 

The  widow  testified  that  she  consulted  counsel,  before 
her  second  marriage,  about  having  a  new  trustee 
appointed,  but  took  no  action  “because  everything 
was  running  along  smoothly;  no  one  was  doing 
away  with  an\i:hing;  the  children  were  small.  I  did 
not  see  any  need  for  it”  (R.  181). 
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According  to  the  will,  the  two  oldest  children,  Mrs. 
Bucy  and  Mrs.  Evans,  succeeded  to  the  trusteeship 
when  Mrs.  Evans  attained  her  majority  on  September 
17, 1925,  (R.  11, 163).  Mrs.  Ockershausen  testified  that 
at  that  time  she  again  consulted  counsel  about  continu¬ 
ing  as  trustee  and  was  advised :  ^  ‘  If  everything  is  going 
along  all  right  and  the  girls  are  not  just  in  a  position 
yet  to  take  hold  of  things,  just  keep  on  doing  things,  go 
ahead  as  you  have  been”  (R.  182).  Her  counsel  told 
her,  however,  that  if  she  continued  to  act  as  trustee,  she 
did  so  at  her  own  risk  (R.  189). 

Finally,  upon  application  of  the  tvro  oldest  daughters, 
the  lower  Court  entered  an  order  on  December  31, 1935, 
requiring  the  widow  to  turn  over  all  of  the  trust  prop¬ 
erty  to  such  daughters,  as  successor  trustees,  and  she 
complied  with  the  order  (R.  45,  61, 164). 

Sale  of  Pennsylvania  Avenue  Property  for  $84,000. 

Mrs.  Evans  testified  that  she  first  heard  of  the  con¬ 
tents  of  her  father’s  will  in  1932  (R.  190),  but,  while  liv¬ 
ing  at  Saranac  Lake,  New  York,  she  came  to  Washing¬ 
ton  to  spend  Christmas,  1930,  with  her  mother  and  her 
mother  told  her  that  it  would  be  necessary  for  her  and 
her  older  sister,  Mrs.  Bucy,  as  they  were  trustees,  to 
sign  some  papers  consenting  to  the  sale  of  the  property 
at  Pennsylvania  Avenue  at  4^2  Street  N.  W. ;  that  she 
went  to  the  office  of  her  mother’s  attorney,  Mr.  Laskey, 
and  signed  “what  they  told  me  to  sign;”  that  “I  asked 

I 

my  mother  if  the  fact  that  I  was  a  trustee  did  not  mean 
that  I  had  something  to  do  with  managing  the  property 
and  everything,  and  she  said  ‘No.’  She  said  I  was 
only  a  trustee  when  it  came  to  buying  or  selling  prop¬ 
erty”  (R.  194). 
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Mrs.  Evans  identified  her  signature  to  the  petition 
in  which  she  and  Mrs.  Bucy,  as  trustees,  applied,  in 
Equity  Cause  No.  52,248,  for  leave  to  sell  this  property 
to  the  District  of  Columbia  for  $84,000  and  identified 
her  signature  to  the  testimony  in  that  case,  where  she 
answered  ‘‘Yes’’  to  seven  (juestions  propounded  to  her 
by  Mr.  Laskey  (R.  192-193). 

After  her  return  to  Saranac  Lake,  Mrs.  Evans  re¬ 
ceived  a  letter  from  her  mother  containing  a  check  for 
$84,000  re<*eived  from  the  Government.  It  had  been 
endorsed  by  Mrs.  Bucy  and  her  mother  requested  Mrs. 
Evans  to  endorse  it  and  retum  it  without  delav.  Mrs. 
Evans  complied  with  this  request  (R.  186-187,  194). 

Mrs.  Ockershausen  deposited  the  proceeds  of  the 
check  for  $84,000,  thus  endorsed,  in  three  bank  accounts 
ill  her  name  as  “Ella  Kolipinski,”  not  “Ella  Kolipin- 
ski,  Trustee”  (R.  187).  Out  of  this  fund  she  paid  about 
$20,000  for  broker’s  commission,  income  tax  on  the 
profit,  for  a  new  building  at  11th  and  Kenyon  Streets 
and  for  refrigerators  at  the  Royalton,  leaving  about 
$64,000  (R.  185). 

In  1935,  Mrs.  Evans,  having  learned  that  she  and 
Mrs.  Bucy,  as  trustees,  were  entitled  to  these  funds, 
persuaded  her  mother  to  transfer  the  $64,000  in  three 
bank  accounts  to  the  names  of  Bucy  and  Evans,  Trus¬ 
tees.  (R.  186,  194-195.) 

Disposition  of  Income  1914  Through  1935. 

Out  of  the  gross  rents,  which  averaged  about  $40,000 
per  year,  the  real  estate  agent,  Hayden,  and  the  widow 
paid  considerable  sums  for  taxes,  special  assessments, 
repairs  and  betterments,  as  set  forth  in  the  testimony 
before  the  Auditor,  which  need  not  be  detailed  here 
(R.  199-229). 
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After  testator’s  death  on  December  15,  1914,  and  the 
widow’s  remarriage  on  August  15,  1918,  the  entire 
family,  including  the  six  children,  continued  to  live  at 
631  I  Street  N.  W.  until  May  15, 1924. 

During  that  period,  while  the  children  were  minors, 
Mrs.  Ockershausen  supported  them,  paid  for  their  edu¬ 
cation  and  gave  them  spending  money,  but  never  kept 
account  of  how  much  she  gave  them  (R.  182).  Mrs. 
Evans  testified  that  her  mother  ‘  ‘  bought  all  our  clothes, 
gave  us  everything  we  w’anted  and  five  dollars  a  week 
allowance,  but  if  you  wanted  more,  anything,  she  would 
give  you  that  too”  (R.  190). 

On  May  15,  1924,  the  family  moved  to  3815  Ingomar 
Street  N.  W.,  which  Mrs.  Ockershausen  purchased, 
making  payments  therefor  out  of  bank  accounts  in 
which  she  had  deposited  the  trust  fund  of  $20,000;  the 
trust  fund  of  $12,000,  to  which  she  bacame  entitled  upon 
the  death  of  Emily  Weiss  in  1923,  and  $9,000,  which  she 
received  from  her  father’s  estate  (R.  180,  223). 

On  September  1,  1925,  Mrs.  Evans  was  married  (R. 
182)  and  thereafter  Mrs.  Bucy  and  Mrs.  Smith  were 
married.  Eventually  they  established  separate  resi¬ 
dences  with  their  husbands,  but  Louis  Kolipinski,  Jr., 
remained  unmarried  and  continued  to  live  with  his 
mother  until  Julv,  1937. 

Mrs.  Evans  lived  with  her  husband  in  New  Jersey 
from  1926  to  1929  and  lived  at  Saranac  Lake  from  1929 
to  1933,  while  ill  with  tuberculosis  (R.  190).  Mrs.  Bucy 
and  Mrs.  Evans  now  have  separate  homes  in  Clievy 
Chase,  Maryland  (R.  38,  42). 

Beginning  about  1925,  Mrs.  Ockershausen  gave  each 
of  her  children  an  allowance  of  $100  per  month,  which 
she  later  increased  to  $130,  then  $150  and  finally  in 
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Mrs.  Evans  identified  her  signature  to  the  petition 
in  which  she  and  Mrs.  Bucy,  as  trustees,  applied,  in 
Equity  Cause  No.  52,248,  for  leave  to  sell  this  property 
to  the  District  of  Columbia  for  $84,000  and  identified 
her  signature  to  the  testimony  in  that  case,  where  she 
answered  to  seven  questions  propounded  to  her 

by  Mr.  Laskey  (R.  192-193). 

After  her  return  to  Saranac  Lake,  Mrs.  Evans  re¬ 
ceived  a  letter  from  her  mother  containing  a  check  for 
$84,000  re<*eived  from  the  Government.  It  had  been 
endorsed  by  Mi-s.  Bucy  and  her  mother  requested  Mrs. 
Evans  to  endorse  it  and  retuni  it  without  delav.  Mrs. 
Evans  complied  with  this  request  (R.  186-187,  194). 

Mrs.  Ockershausen  deposited  the  proceeds  of  the 
check  for  $84,000,  thus  endorsed,  in  three  bank  accounts 
in  her  name  as  “Ella  Kolipinski,”  not  “Ella  Kolipin- 
ski,  Trustee”  (R.  187).  Out  of  this  fund  she  paid  about 
$20,000  for  broker’s  commission,  income  tax  on  the 
profit,  for  a  new  building  at  11th  and  Kenyon  Streets 
and  for  refrigerators  at  the  Royalton,  leaving  about 
$64,000  (R.  185). 

In  1935,  Mrs.  Evans,  having  learned  that  she  and 
Mrs.  Bucy,  as  trustees,  were  entitled  to  these  funds, 
persuaded  her  mother  to  transfer  the  $64,000  in  three 
bank  accounts  to  the  names  of  Bucy  and  Evans,  Trus¬ 
tees.  (R.  186,  194-195.) 

Disposition  of  Income  1914  Through  1935. 

Out  of  the  gross  rents,  which  averaged  about  $40,000 
per  year,  the  real  estate  agent,  Hayden,  and  the  widow 
paid  considerable  sums  for  taxes,  special  assessments, 
repairs  and  betterments,  as  set  forth  in  the  testimony 
before  the  Auditor,  which  need  not  be  detailed  hero 
(R.  199-229). 
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After  testator’s  death  on  December  15, 1914,  and  the 
widow’s  remarriage  on  August  15,  1918,  the  entire 
family,  including  the  six  children,  continued  to  live  at 
631 1  Street  N.  W.  until  I^Iay  15, 1924. 

During  that  period,  while  the  children  were  minors, 
Mrs.  Ockershausen  supported  them,  paid  for  their  edu¬ 
cation  and  gave  them  spending  money,  but  never  kept 
account  of  how  much  she  gave  them  (R.  182).  ,  Mrs. 
Evans  testified  that  her  mother  ‘‘bought  all  our  clothes, 
gave  us  everything  we  wanted  and  five  dollars  a  week 
allowance,  but  if  you  wanted  more,  anything,  she  would 
give  you  that  too”  (R.  190). 

On  May  15,  1924,  the  family  moved  to  3815  Ingomar 
Street  N.  W.,  which  Mrs.  Ockershausen  purchased, 
making  payments  therefor  out  of  bank  accounts  in 
which  she  had  deposited  the  trust  fund  of  $20,000;  the 
trust  fund  of  $12,000,  to  which  she  bacame  entitled  upon 
the  death  of  Emily  Weiss  in  1923,  and  $9,000,  which  she 
received  from  her  father’s  estate  (R.  180,  223). 

On  September  1,  1925,  Mrs.  Evans  was  married  (R. 
182)  and  thereafter  Mrs.  Bucy  and  Mrs.  Smith  were 
married.  Eventually  they  established  separate  resi¬ 
dences  with  their  husbands,  but  Louis  Kolipinski, ,  Jr., 
remained  unmarried  and  continued  to  live  with  his 
mother  until  Julv,  1937. 

V  7 

Mrs.  Evans  lived  with  her  husband  in  New  Jersey 
from  1926  to  1929  and  lived  at  Saranac  Lake  from  1929 


to  1933,  while  ill  with  tuberculosis  (R.  190).  Mrs.  Bucy 
and  Mrs.  Evans  now  have  separate  homes  in  Chevy 
Chase,  Maryland  (R.  38,  42). 

Beginning  about  1925,  Mrs.  Ockershausen  gave  each 
of  her  children  an  allow’ance  of  $100  per  month,  which 
she  later  increased  to  $130,  then  $150  and  finally  in 
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June,  1935,  it  was  raised  to  $175  per  month  to  each  of 
the  four  children  (R.  190). 

The  income  tax  returns  were  prepared  by  Mr. 
Ockershauson  until  his  death  in  1933  and  then  Mrs. 
Ockershausen  employed  Mr.  A.  Harding  Paul,  an  in¬ 
come  tax  attorney,  to  prepare  the  returns  (R.  221). 
Photostats  of  copies  of  the  fiduciary  returns  for  1934 
and  1935  show  that  they  were  executed  by  Mr.  Paul, 
but  made  in  the  name  of  Bucy  and  Evans,  Trustees 
(R.  231-236).  At  the  request  of  their  mother,  Mrs. 
Bucy  and  Mrs.  Evans  executed  a  power  of  attorney 
authorizing  Mr.  Paul  to  make  the  returns  (R.  194). 

The  fiouciary  return  for  1934  shows  gross  rentals 
and  interest  amounting  to  $38,170.64,  \vith  business 
deduction  of  $27,307.06,  which  included  an  item  of 
$5,586.90  for  depreciation,  and  after  some  minor  ad¬ 
justments,  the  net  income  of  $10,383.53  was  shown  to 
have  been  distributed  as  follows: 


Emilie  Kolipinski  Bucy .  $1,658.00 

Henrietta  Kolipinski  Evans .  1,649.00 

Eleanore  Koli])inski  Smith .  1,816.00 

Louis  Kolipinski  .  1,469.72 

Mrs.  Ella  K.  Ockershausen .  3,790.81 


$10,383.53 

(R.  231-232). 

Of  course,  Mrs.  Ockershausen  actually  received  the 
$5,586.90  representing  depreciation,  in  addition  to  the 
$3,790.81,  as  no  depreciation  reserve  was  established 
(R.  227-228). 

The  fiduciary  return  for  1935  shows  a  gross  income 
of  $40,119.40,  business  deductions  of  $28,114.38,  in¬ 
cluding  $5,586.90  depreciation,  and,  after  minor  adjust¬ 
ments,  the  entire  net  income  of  $11,970.70  as  paid  to 
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Mrs.  Ockershausen,  without  any  mention  of  payments 
to  the  children  (R.  234-235).  Again,  Mrs.  Ockershau- 
sen  actually  received  the  $5,586.90  representing  de¬ 
preciation,  in  addition  to  the  $11,970.70.  Out  of  the 
total  of  these  two  sums  representing  actual  net  in¬ 
come,  $17,557.60,  she  gave  less  than  half  to  her  four 
children,  that  is,  about  $8,400  at  the  rate  of  $175  per 
month  to  each  child. 

Events  Leading  to  Litigation. 

Mrs.  Bucy  testified,  without  going  into  detail,  that 
her  testimony  was  the  same  as  that  of  her  sister,  Mrs. 
Evans  (R.  196). 

Mrs.  Evans  testified  that  she  asked  her  mother  sev¬ 
eral  times  to  show  her  a  copy  of  her  father’s  will,  but 
her  mother  refused  to  do  so  (R.  190,  196).  In  Decem¬ 
ber,  1930,  when  the  Marshal  served  papers  about  the 
sale  of  the  Avenue  property,  Mrs.  Evans  hoped  to  see 
a  copy  of  her  father’s  will,  but  she  was  sick  in  bed 
and  her  mother  took  all  of  the  papers  and  locked 
them  up  (R.  194). 

Mrs.  Evans  finally  in  September,  1932,  sent  to  the 
Register  of  Wills  for  a  copy  of  her  father’s  will  and 
then  first  learned  of  its  contents  (R.  190).  In  1933, 
she  asked  her  mother  for  a  statement  of  gross  and  net 
income  and  eventiiallv  received,  in  the  fall  of  1934  or 
spring  of  1935,  a  brief  statement  in  her  mother’s  hand¬ 
writing  showing  gross  and  net  income  from;  1926 
through  1933  (R.  183,  194). 

In  1935,  Mrs.  Evans  told  her  mother  that  if  she  and 
her  sister  were  trustees,  the  money  should  be  in  their 
names  and,  after  persuasion,”  her  mother  agreed 
and  the  three  of  them  went  to  the  banks  and  had  the 
$64,000  transferred  from  the  name  of  “Ella  Kolipin- 
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ski”  to  Bucy  and  Evans,  Trustees  (R.  186-187,  194- 
195). 

Under  date  of  July  29,  1935,  Mrs.  Ockershausen 
wrote  to  Mrs.  Evans  a  long  letter  in  which  she  stated 
among  other  things,  that  she  was  advised  by  counsel 
that  “under  your  father’s  will,  the  entire  net  income 
of  the  real  estate  he  left  in  trust  is  mine”  *  •  • 

“I  am  under  no  requirement  to  expend  an  equal 
amount,  or  any  amount,  for  each  of  your  children” 
*  *  *  have  the  right  to  expend  that  net  income 

as  my  best  judgment  may  dictate”  (R.  191-192). 

Upon  receipt  of  this  letter,  Mrs.  Evans  consulted 
counsel  at  Saranac  Lake,  then  returned  to  Washington 
in  September,  1935,  and,  after  consulting  counsel  here, 
notified  her  mother  that  she  intended  to  take  over  the 
trusteeship  (R.  194). 

On  September  25,  1935,  Mrs.  Ockershausen  filed  the 
bill  of  complaint  herein  (R.  1-9). 

Proceedings  in  Lower  Court. 

Bill  of  complaint. 

The  bill  of  complaint  was  filed  by  Mrs.  Ockershausen, 
in  her  own  right  and  as  executrix  under  the  will  of 
Louis  Kolipinski,  against  her  four  adult  children  indi¬ 
vidually  and  against  Bucy  and  Evans,  as  Trustees  (R. 
1-9).  Later  her  seven  grandchildren  were  made  par¬ 
ties  and  guardians  ad  litem  appointed  for  them  (R.  30, 
48,  62,  63^ 

The  bill  of  complaint,  with  a  copy  of  the  will  attached 
as  an  exhibit,  recited  the  family  history;  the  plaintiif 
expressed  a  desire  to  have  Bucy  and  Evans,  Trustees, 
take  over  active  management  of  the  real  estate;  as¬ 
serted  that  instead  of  using  the  income  only  for  her 
own  benefit,  “as  she  is  advised  she  had  the  right  to 
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do,”  plaintiff  bad  used  it  for  the  support  of  herself 
and  children,  and  prayed  for  a  construction  of  the 
will  with  respect  to  the  use  of  the  income,  and  with 
respect  to  the  $20,000  and  $12,000  trust  funds  1-9). 

Answers  to  Bill. 

Defendant,  Eleanore  Kolipiiiski  Smith,  her  husband, 
David  F.  Smith,  appearing-  as  her  attorney,  first  filed 
a  lengthy  answer  and  cross-bill,  in  which  she  alleged 
that  her  mother  had  alwavs  treated  the  estate  as  her 
individual  pi-operty  and  managed  its  affairs  in  abso¬ 
lute  secrecy;  that  defendant  did  not  learn  of  her  rights 
under  her  father’s  will  until  her  marriage  in  1932;  that 
each  of  the  children  was  entitled  to  a  share  of  the  in¬ 
come,  and  she  prayed  for  an  accounting  (R.  12-23). 
A  few  weeks  later,  through  another  attorney,  Daniel 
T.  O'Drien,  ]\Irs.  Smith  had  her  answer  dismissed  and 
filed  a  new  answer  to  the  effect  that  her  mother  had 
managed  tlie  estate  to  her  entire  satisfaction  and  she 
joined  in  the  prayers  of  the  bill  asking  for  a  construc¬ 
tion  of  the  will  (R.  33). 

Defendant,  Louis  Kolii)inski,  dr.,  filed  a  short  an¬ 
swer  similar  to  Mrs.  Smith’s  second  answer  (R.  29). 

Defendant,  Emilie  Kolipiiiski  Bucy,  individually  and 
as  trustee,  filed  an  answer  expressing  a  willingness  to 
take  over  the  trusteeship;  claiming  a  vested  interest  in 
the  income;  denying  that  her  mother  was  entitled  to 
all  of  the  income;  alleging  that  she  never  knew  about 
her  rights  until  the  proceeding  in  December,  1930, ■  for 
the  sale  of  the  Avenue  property  and  ‘‘the  situation 
was  never  fully  explained  to  your  respondent  at  that 
time;”  that  theretofore  she  had  never  been  advised  as 
to  the  complete  and  entire  contents  of  her  father’s  will, 
the  legal  import  thereof  or  of  her  rights  thereunder. 
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She  joined  in  the  request  for  a  construction  of  the  will 
(R.  37-41). 

Defendant,  Henrietta  Kolipinski  Evans,  individu¬ 
ally  and  as  trustee,  filed  an  answer  similar  to  that  of 
Mrs.  Buev  and  asked  that  her  answer  be  treated  as  a 
cross-bill  praying  for  an  accounting  from  plaintiff  and 
for  the  issuance  of  a  rule  requiring  plaintiff  to  show 
cause  why  she  slioiild  not  be  required  to  surrender 
possession  of  the  trust  estate  to  Bucy  and  Evans, 
Trustees  (R.  42-46). 

Rule  to  Show  Cause. 

Such  a  rule  was  thereupon  issued  (R.  46-47)  and 
plaintiff  filed  a  somewhat  lengthy  return,  in  which  she 
expressed  a  willingness  to  turn  over  active  manage¬ 
ment  of  tlie  trust  estate  to  Bucy  and  Evans,  Trustees 
(R.  48-54). 


Order  of  December  31,  1935. 

Thereu])on  the  Court  entered  an  order  requiring 
Mrs.  Ockershausen  to  turn  over  the  corpus  of  the  trust 
estate  to  Bucy  and  Evans,  Trustees,  with  current 
books,  accounts  and  papers,  without  prejudice  to  the 
issues  raised  by  the  ideadings  (R.  61). 


Hearing  Before  Mr.  Justice  Bailey. 

Findings  of  fact. 

The  case  was  tried  on  May  4th  and  5th,  1936,  before 
Mr.  Justice  Bailey  (R.  66).  A  statement  of  the  evi¬ 
dence  submitted  at  this  hearing  vdll  be  found  in  the 
record  (R.  178-198),  with  the  Court’s  findings  of  fact 
(R.  161-164). 
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Opinion  and  Order  of  Mr.  Justice  Bailey. 

On  June  15,  1936,  Judge  Bailey  filed  an  opinion  ex¬ 
pressing  the  view  that  it  was  the  intent  of  the  testator 
that  ‘4iis  widow  should  be  entitled  to  the  net  income 
of  the  trust  estate  during  her  life,  the  testator  reposing 
confidence  in  her  use  of  it  for  her  support  and  that  of 
his  children,  but  without  giving  the  children  any  estate 
in  the  income  until  after  her  death.’’ 

Judge  Bailey  also  held  that  the  $20,000  fund  was 
part  of  the  trust  estate  and  the  $12,000  Emily  T^^eiss” 
fund  belonged  to  plaintiff. 

Judge  Bailev  further  held  that  the  defendants  were 
entitled  to  an  accounting  by  the  plaintiff  with  respect 
to  the  corpus  of  the  trust  estate  (R.  66-67). 

On  June  22,  1936,  Judge  Bailey  entered  an  order 
along  the  lines  indicated  by  his  opinion,  referred  the 
cause  to  the  Auditor  for  an  accounting  by  the  plaintiff 
of  the  corpus  of  the  trust  estate,  to  take  testimony,  to 
make  recommendations  as  to  fees  and  allowances  and 
continuing  the  cause  to  await  the  Auditor’s  report  and 
further  order  of  the  Court  thereupon  (R.  68-69). 

Hearings  before  Auditor. 

On  October  28,  November  10  and  November  20, 
1936,  much  testimony  was  given  before  the  Auditor 
relating  to  the  plaintiff’s  accounting  of  the  corpus  of 
the  trust  estate  (R.  199-245). 

On  May  19,  1937,  the  Auditor  filed  rather  a  volu¬ 
minous  report  and  schedules  (R.  74-90),  to  which  many 
exceptions  were  filed  by  various  parties  (R.  91-121). 
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Hearing  before  Mr.  Justice  O’Donoghue. 

On  June  23-24,  1937,  the  exceptions  to  the  Auditor’s 
report  were  argued  before  Mr.  Justice  O’Donoghue 
and  he  ruled  thereon  (R.  245-250). 

To  avoid  repetition,  the  Court’s  rulings  on  the  excep¬ 
tions  to  the  Auditor’s  Report,  in  so  far  as  Mrs.  Evans 
is  interested  therein,  will  not  be  detailed  here,  but 
will  l)e  discussed  in  the  course  of  argument. 

Omitting  details,  in  the  statement  of  account  sub¬ 
mitted  by  plaintilf  to  the  Auditor,  Mrs.  Ockershausen 
claimed  that  she  had  paid  inaiiy  items  out  of  income, 
which  she  was  entitled  to  charge  against  corpus,  so 
that  the  cor})Us  of  the  trust  estate  owed  her  individually 
the  sum  of  $17,532.22. 

The  Auditor  disallowed  many  of  those  items  and  held 
that  various  items,  which  she  liad  paid  out  of  corpus, 
were  properly  chargeable  to  income,  with  the  result 
that,  according  to  his  Repori,  Mrs.  Ockershausen  owed 
the  corpus  of  the  trust  estate  a  balance  of  $5,174.47 
(R.  75). 

Mr.  Justice  O’Donoghue  held  that  certain  additional 
items,  paid  out  of  corpus,  wore  chargeable  to  income 
(R.  245-250),  with  the  result  that  Mrs.  Ockershausen 
owed  the  corpus  of  the  trust  estate  a  balance  of  $19,- 
120.60  (R.  131). 

Instead  of  the  trust  estate  owing  Mrs.  Ockershausen 
$17,532.22,  as  claimed  by  her,  the  lower  Court  found 
that  she  owed  the  trust  estate  $19,120.60,  even  upon 
the  theory  that  slie  was  entitled  to  all  of  the  income. 

Final  Decree. 

On  July  12,  1937,  Mr.  Justice  O’Donoghue  entered 
a  final  decree  repeating  the  order  entered  by  Mr.  Jus¬ 
tice  Bailey  on  June  22,  1936;  carrying  into  effect  the 
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rulings  on  the  exceptions  to  the  Auditor’s  Report ;  mak¬ 
ing  allowances  for  fees  of  Auditor,  counsel  and  guar¬ 
dians  ad  litem  and  decreeing  that  Bucy  and  Evans, 
Trustees,  recover  of  Ella  AI.  Ockershausen  the  balance 
of  $19,120.60  found  to  be  due  from  her  to  the  corpus  of 
the  trust  estate  (R.  129-132). 

Appeals. 

Appeals  and  cross-appeals.  Nos.  7062,  7063  and  7064, 
wore  noted  and  perfected  from  the  tinal  decree  (R. 
132-135,  152).  In  No.  7065,  David  F.  Smith  noted  an 
appeal  from  a  separate  order,  in  which  ^Irs.  Evans 
has  no  interest  (R.  150-151). 


ASSIGNMENT  OF  ERRORS  OF  HENRIETTA 
KOLIPINSKI  EVANS,  INDIVIDUALLY  AND 
AS  TRUSTEE,  APPELLANT  IN  NO.  7062: 


1.  The  (^ourt  erred  in  holding  that  the  plaintiff  Ella 
M.  Ockershausen  is  entitled  in  her  own  right  during 
her  life  to  all  of  the  net  income  of  the  trust  estate  cre¬ 
ated  by  tlie  \vill  of  Louis  Koli])iiiski,  deceased. 

2.  The  Court  erred  in  holding  tiuit  the  defendants, 
Emilie  Kolipinski  Bucy,  Henrietta  Kolipinski  Evans, 
Eleanore  Kolipinski  Smith  and  Louis  Kolipinski  have 
no  interest,  e(iuitable  or  legal,  or  estate  in  such  income 
until  after  the  death  of  said  Ella  M.  Ockershausen. 

3.  The  Court  erred  in  directing  the  defendants  Em¬ 
ilie  Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans, 
trustees  of  the  estate  of  Louis  Kolipinski,  deceased,  to 
pay  over  to  Ella  M.  Ockershausen  in  her  own  right  all 
of  the  net  income  of  and  from  said  trust  estate  created 
by  the  will  of  Louis  Kolipinski. 

4.  The  Court  erred  in  failing-  to  find  that  the  defend- 


20 


ants,  Emiiie  Kolipinski  Bucy  and  Henrietta  Kolipinski 
Evans,  Eleanore  Kolipinski  Smith  and  Louis  Koli¬ 
pinski,  individually,  children  of  Louis  Kolipinski,  de¬ 
ceased,  and  plaintiff,  Ella  M.  Ockershausen,  widow  of 
said  decedent,  have  an  equal  interest  and  estate  in  the 
net  income  of  the  trust  estate  during  the  life  of  the 
plaintiff. 

5.  The  Court  erred  in  failing  to  hold  that  the  de¬ 
fendants,  in  their  individual  capacities,  have  a  vested 
interest  in  and  right  to  receive  a  share  of  the  net  in¬ 
come  of  the  trust  estate  during  the  life  of  the  plaintiff. 

6.  The  Court  erred  in  failing  to  direct  the  trustees 
or  the  plaintiff  to  pay  over  and  deliver  to  said  four 
children,  individually,  during  the  lifetime  of  the  plain¬ 
tiff,  a  share  of  the  not  income  of  the  trust  estate  for 
the  benefit,  sup])ort  and  maintenance  of  said  children. 

7.  The  Court  erred  in  failing  to  direct  the  plaintiff 
to  use  the  net  income  of  the  trust  estate  for  the  benefit, 
support  and  maintenance  of  the  children  of  testator 
as  well  as  for  her  own  benefit,  sup])ort  and  mainte¬ 
nance  during  the  lifetime  of  })laintiff. 

8.  The  Court  erred  in  overruling  exception  Xo.  2  of 
defendants  Emiiie  Kolipinski  Bucy  and  Henrietta 
Kolipinski  Evans,  trustees,  to  the  rei)ort  of  the  au¬ 
ditor:  and  in  allowing  to  the  plaintiff  as  a  proper 
corpus  expenditure  the  amount  of  $3,444.00  for  re¬ 
frigerators. 

The  first  seven  assignments  will  be  considered  to¬ 
gether  under  the  first  main  heading.  Point  I,  in  the 
argument  below,  and  the  eighth  assignment  will  be 
discussed  separately  under  Point  II. 
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ARGUMENT  ON  BEHALF  OF  HENRIETTA  KOL- 
IPINSKI  EVANS,  APPELLANT  IN  NO.  7062. 

I.  Under  the  Will,  Each  of  Testator's  Four  Adult 
Children  is  Entitled  to  Share,  with  their  Mother 
in  the  Net  Income  Derived  from  the  Trust  Estate. 

There  is  no  controversy  between  the  parties  con¬ 
cerning  the  rules  of  law  relating  to  the  construction  of 
wills.  There  is  no  dispute  as  to  the  basic  facts  of  this 
case. 

The  issue  between  the  testator’s  widow  and  the  three 
daughters  arises  from  the  difference  in  their  applica¬ 
tion  of  the  rules  to  the  provisions  of  the  will,  taking 
into  consideration  the  circumstances  surrounding  the 
testator  when  the  will  was  executed,  together  with  sub¬ 
sequent  developments,  such  as  the  widow’s  remarriage 
and  the  children  becoming  adults,  which  the  testator 
had  in  mind  when  the  will  was  prepared. 

A.  Attitude  of  testator’s  children. 

Mrs.  Bucy  and  Mrs.  Evans  in  their  pleadings  and 
throughout  the  proceedings  in  the  lower  court  always 
claimed  that,  under  the  will,  they  were  entitled  to  share 
in  the  income. 

Mrs.  Smith  took  the  same  position  in  her  original 
answer  and  her  husband,  David  F.  Smith,  as  her  at¬ 
torney,  makes  an  able  argument  in  support  of  that 
position  on  pages  21-30  of  his  brief  in  Appeal  No.  7064. 
Even  while  estranged  from  her  husband  and,  it  may 
be  reasonably  assumed,  more  under  the  domination  of 
her  mother,  Mrs.  Smith  has  not  indicated  any  opposi¬ 
tion  to  the  contentions  made  by  and  on  behalf  of  her 
sisters. 

Louis  Kolipinski,  J]*.,  the  unmarried  son,  who  con¬ 
tinued  to  live  with  his  mother  until  his  marriage  in 
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July,  1937,  filed  a  noii-con:niittal  answer  joining  in  the 
request  to  have  the  will  construed.  However  the  issue 
may  be  ultimately  decided,  he  wins.  In  other  words, 
if  his  mother's  position  is  sustained,  lie  may  expect  to 
be  rewarded  by  her  for  not  joining  his  three  sisters  in 
opposing  her.  If  the  issue  is  decided  in  favor  of  his 
sisters,  he  will  be  entitled  to  share  in  the  income  equally 
with  them. 

While  this  brief  is  filed  on  behalf  of  Mrs.  Evans 
alone,  it  is  safe  to  say  that  none  of  the  four  children 

accuse  their  mother  of  anv  dishonestv  or  with  anv 

•  • 

gross  negligence  in  the  management  of  the  trust  estate. 

Mrs.  Buev  and  Mrs.  Evans  indicated  throughout  the 
proceedings  that  they  did  not  approve  of  the  manner 
in  which  their  mother  kept  them  in  igaiorance  of  the 
provisions  of  the  will  and  of  the  manner  in  which  she 
continued  to  act  as  trustee  for  seventeen  vears  after 
she  should  have  surrendered  the  trusteeship. 

Mrs.  Ockershansen  is  certainlv  not  to  lie  commended 
for  her  actir)!i  in  p(‘rsuading  Mrs.  Bucy  and  Mrs. 
Evans,  while  ^Mrs.  p]vans  was  ill  at  Saranac,  to  turn 
over  to  her  the  $84,000  representing  the  proceeds  of 
sale  of  the  Avenue  projierty  (R.  186-187).  Even  though 
her  letter  to  Mrs.  Evans  shows  that  her  counsel  gave 
instructions  for  tin*  endorsement  of  the  check  for 
$84,000  (R.  186),  Mrs.  Ockershansen  knew  that  she  had 
no  right  whatever  to  that  fund.  She  also  testified  that 
“some  of  the  $20,000  fund  was  used  to  make  improve¬ 
ments  on  the  Ingomar  Street  house”  (R.  196),  which 
she  owned  individually,  and  she  must  have  known  that 
she  had  no  right  to  use  that  fund  for  that  purpose. 

On  the  other  hand,  none  of  the  children  are  vindic¬ 
tive  or  desire  to  see  their  mother  punished  for  the  action 
which  she  took  on  the  advice  of  counsel.  If  this  Court 
.should  decide  that  the  children  are  entitled  to  share  in 
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the  income,  none  oi  them  seek  an  accounting  with  re¬ 
spect  to  the  incohu'  collected  by  her  up  to  her  surrender 
of  the  trust  estate  on  January  1,  1936. 

While  ]\[rs.  Evans’  cross-bill  prayed  for  an  account¬ 
ing  of  the  income  (R.  45-46),  she  testified  that  ‘‘she 
was  willing  to  let  the  account  of  the  income  of  the 
])ast  go;  that  she  was  not  interested  in  that”  (R.  195). 

Mrs.  Bucy  and  Mi's.  Evans,  however,  considered  that 
it  was  their  duty,  as  successor  trustees,  in  view  of  the 
interests  of  the  infant  remaindermen,  to  require  an  ac¬ 
counting  of  the  corpus  of  the  trust  estate.  The  guard¬ 
ians  uJ  Jifou  of  the  infant  remaindermen  agreed  with 
that  attitude  and  the  lower  Court  required  such  an 
accounting,  finallv  entering  a  decree  that  the  successor 
trustees  should  recover  $19^120.60  from  Mrs.  Ocker- 
sJtauseu  on  account  of  the  corpus  of  the  trust  estate 
(R.  131). 


B.  Genera]  rules  relating  to  construction  of  wills. 

The  general  rnl(‘s  governing  the  construction  of  wills 
are  well  settled.  More  than  a  hundred  years  ago. 
Chief  Justic(‘  ^Marshall  said:  • 


“Th('  first  and  great  rule  in  the  exjiosition  of 
wills,  to  which  all  otlier  rules  must  bend,  is,  that 
the  intention  of  tin*  testator,  expressed  in  his  will, 
shall  ]n*evail.  ])rovided  it  be  consistent  with  the 
rules  of  law.  *  *  Jn  the  construction  of 

ambiguous  (‘xpressions.  the  situation  of  the  parties 
mav  vei'v  v^rooerlv  b('  taken  into  view.  *  * 

•  •  t  i  • 

Xo  rule  is  b(‘tter  ^(‘tthM  than  that  the  whole  will 
is  to  be  taken  together,  and  is  to  be  so  construed  as 
to  give  effc'ct,  if  it  be  possible,  to  the  v;hole.” 
Syuith  V.  Rc/k  6  Pet.  68,  74-75. 
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Later,  ^Ir.  Justice  Strong  said: 

‘^It  is  a  common  remark,  that,  when  interpreting 
a  will,  the  attending  circumstances  of  the  testator, 
sucli  as  tlie  condition  of  liis  family,  and  the  amount 
and  character  of  his  ])ro])erty,  may  and  ought  to 
be  taken  into  consideration.  The  interpreter  may 
place  himself  in  the  position  occupied  by  the  testa¬ 
tor  when  he  made  the  will,  and  from  that  stand¬ 
point  discov’er  v/hat  was  intended.” 

Blake  v.  Ilau'khis,  98  V.  S.  315,  324. 


This  Court  has  stated  the  general  rule  (juite  succinct¬ 
ly  as  follows : 

“The  intent  of  the  testator,  to  be  gathered  from 
the  language  used  in  his  will  and  the  situation  and 
circumstances  surrounding  him,  must  control.” 

Bucl^anau  v.  National  Saw  ck  T.  Co.^  57  App. 
D.  C.  386,  388. 

Evidence  of  extrinsic  circumstances,  such  as  testa¬ 
tor’s  relation  to  persons,  amount  of  estate,  and  so 
forth,  is  admissible. 

Atkins  V.  Best,  27  App.  D.  C.  148. 

The  intention  of  the  testator  is  to  be  ascertained 
from  the  will  as  a  whole,’  not  from  isolated  phrases. 

DeVaiKjhn  v.  DeVaughn,  3  A])p.  D.  C.  50,  53; 

Cndt  V.  Given,  25  A])p.  D.  C.  514,  affirmed  203 
U.  S.  368. 

The  laws  favor  a  construction  of  a  will  which  vAW 
not  tend  to  disinherit  children  of  a  deceased  unless  an 
intention  to  do  so  is  clearly  expressed. 

Allen  V.  Reed,  57  A])]n  IL  C.  78. 
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C.  Application  of  general  rules  to  will  of  Louis 

Kolipinski. 

Adopting  the  suggestion  in  Blake  v.  Hawkins,  98 
U.  S.  315,  324,  that  “the  interpreter  may  place  himself 
in  the  position  occupied  by  the  testator  when  he  made 
the  will  and  from  that  standpoint  discover  what  was 
intended,”  it  will  be  noted  that  the  will  was  executed 
on  November  2,  1910,  the  testator’s  fifty-first  birthday, 
and  his  wife  was  then  only  thirty-two  years  old.  He 
had  six  young  children,  Emilie,  the  oldest,  being  seven 
years  old  and  the  youngest,  Andrew,  only  eight  months 
old.  The  testator  had  a  considerable  amount  of  real 
estate  and,  wdth  reference  thereto,  said  in  his  will,  “it 
is  my  intentions  that  my  real  estate  shall  be  preserved 
as  a  whole  for  the  benefit,  support  and  maintenance 
of  my  said  wife  Ella  M.  AND  MY  CHILDREN  during 
THEIR  lives.”  (R.  10.) 

Testator  was  just  as  much  concerned  about  the  sup¬ 
port  of  his  children  during  their  lives  as  he  was  about 
the  support  of  his  wife  during  her  life.  Testator’s 
solicitude  for  his  children  is  illustrated  bv  the  fact  that 
the  word  “children”  appears  nine  times  in  his  mil. 
In  the  clause  relating  to  the  $20,000  fund,  he  provided 
that  the  income  from  that  fund  should  be  added  “to 
the  income  hereinbefore  ])rovided  and  to  be  used  for 
the  benefit,  support  and  maintenance  of  my  said  mfe 
AND  CHILDREN”  (R.  11). 

Testator  knew  that,  his  wife  being  quite  young,  her 
life  and  her  children’s  lives  were  likely  to  run  con¬ 
currently  for  many  years  and,  during  that  period,  he 
wished  to  have  the  income  used  for  the  benefit  of  his 
wife  and  children,  not  for  the  wife  to  the  exclusion  of 
the  children  nor  for  the  children  to  the  exclusion  of  the 
wife. 
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AMiile  the  cliiklren  were  young,  it  was  natural  that 
thev  should  remain  under  the  care  of  their  mother. 
During  their  infancy,  she  was  the  best  judge  of  their 
needs  for  food,  clotliing  and  education. 

Accordini^Iv  the  testator  devised  his  real  estate  to 
his  wife  in  trust  to  u.sr  tlie  income  “for  the  benefit,  sup¬ 
port  and  maintenance  of  my  said  wife  Ella  M.  during 
her  life  and  the  lives  of  my  children  now  living  and 
for  any  children  that  may  hereafter  be  born  to  me” 
(R.  10). 

The  testator  certainly  did  not  intend  to  give  a  pref¬ 
erence  to  after-born  children,  whom  he  had  not  seen, 
over  the  living  children,  whom  he  knew  and  loved. 
The  word  “for"  must  apply  to  “children  now  living” 
as  well  as  to  after-born  children.  Therefore,  this 
])hrase  in  the  will  should  be  construed  to  mean  that 
the  should  usr  the  income  for  the  wife  and  for 

the  “children  now  living.”  Xo  children  were  born 
after  the  exeention  of  the  will. 

Imm(‘di;itely  aftin-  testator's  death,  the  widow  was 
to  ap})ear  in  two  ea])acities,  (1)  as  trustee  to  preserve 
the  real  estate  as  a  whole  and  to  //so  the  income  for  the 
benefit  of  hers(‘lf  and  children  and  (2)  in  her  individual 
capacity  as  ecstu}  r/ul  trust,  she  was  entitled  to  a  part 
of  the  income  for  her  own  support. 

It  clearly  ap])ears  from  the  language  of  the  will 

that  the  testator  realized  that  liis  wife,  nineteen  vears 

% 

vounger,  was  likelv  to  remarrv  and  if  and  when  she 
did  so,  he  provided  that  her  t ruste(‘sli}j)  sliould  termi¬ 
nate  and  tliat  ])roceedings  should  be  instituted  for  the 
appointment  of  a  “competent  trustee,  in  the  place  aiid 
stead  of  my  said  wife”  (R.  11). 

The  widow  was  7iot  to  continue  as  trustee  and  was 
not  to  control  the  use  of  the  income  after  she  came 
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under  the  influence  of  a  second  husband,  by  whom  slie 
might  have  children  in  wliose  welfare  testator  had  no 
interest.  The  testator  probably  assumed  that  it  would 
be  the  duty  of  the  second  husband  to  support  his  wife, 
but  the  testator  did  not  cut  olf  her  right,  as  an  indi¬ 
vidual  cestui  qui  trust,  to  a  share  of  the  income. 

In  Smith  v.  Bell,  6  Pet.  68,  76,  Chief  Justice  Marshall, 
referring  to  the  natural  desire  of  a  man  to  make  pro¬ 


vision  for  his  children  as  compared  with  his  desire  to 
provide  for  his  wife,  wlio  might  renian-y,  said:  • 


“Xo  principle  in  our  nature  could  prompt  him 

to  give  his  property  to  the  future  husband' of  his 

wife,  to  the  exclusion  of  his  onlv  child. 

/  * 


Under  the  will,  when  testator’s  two  oldest  living 
children  arrived  at  their  majority,  they  were  ‘‘ap¬ 
pointed  trustees  irifh  the  saufe  authoritif  and  power,  as 
herein  given  and  granted  unto  niy  said  wife”  (E.  11). 
What  was  the  authority  and  i)ower  theretofore  given 
to  the  wife?  It  was  the  authority  and  power  to  pre- 

I 

serve  the  real  estate  as  a  ichole  and  to  use  the  income 
for  the  benefit,  supi)ort  and  maintenance  of  the  wife 
and  children. 

If  the  widow,  as  trustee,  had  discretion  in  apportion¬ 
ing  income  to  herself  and  children,  then  after  her  re¬ 
marriage  and  after  the  two  oldest  daughters  attained 
their  majority,  the  two  oldest  daughters,  as  trustees, 
had  the  same  discretion,  authority  and  power. 

If  the  theorv  of  counsel  for  iMrs.  Ockershausen  is 
correct,  Mrs.  Bucy  and  !Mrs.  Evans,  as  trustees,  would 
not  have  the  same  authority  and  power  which  their 
mother  had  while  trustee.  Mrs.  Buev  and  Mrs.  Evans 
would  have  only  a  ministerial  duty  to  perform  so  far 
as  the  income  is  concerned,  namely,  to  sign  checks  at 
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certain  intervals  in  favor  of  their  mother.  The  mother 
would  then  continue  to  be  the  real  trustee  clothed  with 
power  and  authority  to  use  the  income,  in  such  propor¬ 
tions  as  she  might  see  fit,  for  herself  and  children. 

Mr.  Justice  O^Donoghue,  who  refrained  from  criti¬ 
cizing  Judge  Bailey’s  opinion,  pointed  out  that  the 
will  authorized  the  trustee  to  use  the  income  for  the 
benefit  of  the  ^^dfe  and  children,  but  did  not  direct  the 
trustee  to  ''PAY  it  over  to  the  wife^^  (R.  246).  While 
the  wife  was  trustee,  the  distinction  mav  have  been 
unimportant,  but  now  that  the  trustees  are  different 
individuals,  it  is  quite  significant  tlial  trustees  are  not 
directed  to  “pay”  the  income  to  the  wife  to  be  used  by 
her^  in  her  discretion,  for  the  support  of  herself  and 
children.  The  present  trustees  are  given  the  same 
authority  and  power,  that  is,  they  now  have  the  power 
and  duty  to  use  the  income,  in  their  discretion,  for  the 
support  of  the  wife  and  children. 

Mr.  Justice  O’Donoglme  evidently  did  not  agree  with 
the  construction  placed  u])on  the  will  by  ^Ir.  Justice 
Bailey.  Thus  in  ruling  upon  the  exceptions  to  the  Au¬ 
ditor’s  Report,  Mr.  Justice  O’Donoghue  said: 

“In  this  case  what  impresses  me  is  that  this 
woman  has  not  the  sole  life  estate  here  at  all,  in 
reading  this  will.  *  *  *  She,  along  with  her  other 
children,  to  have  the  income  of  this  estate  as  mav 
be  necessary  for  her  maintenance  and  support. 
There  is  no  actual  devise  to  her  of  a  life  estate, 
and  that  there  is  no  life  estate  given  to  her  by  w’ay 
of  a  beneficial  interest,  *  •  *.  This  property  is  de¬ 
vised  absolutely  in  fee  simple  to  a  certain  party 
and  then  directs  them  how  to  manage  it,  and  then 
it  says,  'use  the  income  for  the  benefit,  support  and 
maintenance  of  the  wife’;  it  does  not  even  pay  it 
over  to  the  wife.  *  *  (R.  246.) 
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After  consulting  counsel,  Mrs.  Ockershausen  stated 
her  position  in  her  letter  to  Mrs.  Evans,  dated  July  29, 
1935,  as  follows  (italics  supplied) : 

‘‘I  am  advised  under  your  father’s  will  the  en¬ 
tire  net  income  of  the  real  estate  he  left  in  trust  is 
mine,  for  my  benefit,  support  and  maintenance 
during  my  life,  and  upon  my  death  said  income  is 
then  for  the  benefit,  support  and  maintenance  of 
you  children.  While  I  live  it  conies  to  me  to  be  dis¬ 
bursed  by  me  as  I  think  just  and  proper.  If  I  care 
to  expend  only  a  part  of  it,  or  all  of  it,  for  the 
benefit  of  you  children,  it  is  my  right  to  do  so.  I 
am  under  no  requirement  to  expend  an  equal 
amount,  or  amj  amount,  for  each  of  you  children/^ 
(R.  191-192.)  * 

While  vigorously  protesting  that,  under  the  will,  she 
was  not  required  to  spend  any  part  of  the  income  for 
her  children,  Mrs.  Ockershausen  reiterates  time  and 
again  that  she  has  always  done  so  and  the  children 
admit  that  she  supported  them  during  their  minority 
and  has  given  each  of  them  a  monthly  ‘‘allowance’’ 
after  attaining  their  majority.  If  this  case  is  decided 
in  favor  of  Mrs.  Ockershausen,  however,  it  will  be  with¬ 
in  her  povrer  to  cut  oif  the  allowance  of  any  daughter 
wdio  may  opjiose  her,  or  has  opposed  her. 

The  statement  made  by  Mrs.  Ockershausen  in  the 
same  letter  that  in  the  past  she  had  expended  the 
“major  part”  of  the  income  for  the  support  and 
maintenance  of  her  children  (R.  192)  is  not  supported 
by  the  record.  For  example,  an  analysis  of  the  fiduciary 
income  tax  return  for  1934  wfill  show  that  the  total 
income,  $10,383.53,  plus  depreciation  of  $5,586.90  which 
Mrs.  Ockershausen  actually  received,  aggregated 
$15,970.43,  of  which  the  total  paid  the  children  was 
$6,592.72  and  Mrs.  Ockershausen  kept  the  balance  of 
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$9,377.71.  The  ‘‘major  part”  was  not  expended  for  the 
support  of  the  children,  three  of  whom  were  then  mar¬ 
ried  and  established  in  separate  homes.  If  there  had 
been  even  an  equal  distribution,  the  mother  and  the 
children  would  have  received  about  $3,200  each,  or  to 
be  more  exact,  the  mother  would  have  received  $3,194.08 
instead  of  the  $9,377.71  which  she  actually  received  and 
kept  for  her  own  use. 

There  was  certainly  no  ambiguity  in  the  provision  of 
the  will  that  in  the  event  of  the  widow’s  remarriage  and 
the  two  oldest  children  arriving  at  their  majority,  the 
two  oldest  children  ''arc  hereby  appointed  trustees 
icith  the  same  authority  and  poicer,  as  herein  given  and 
granted  unto  my  said  wifed^  (R.  11). 

If  the  decision  of  the  lower  Court  is  correct,  the  two 
oldest  daughters  would  be  trustees  in  name  only,  with¬ 
out  the  '‘same  authority  and  power”  theretofore  given 
to  the  wife,  to  use  the  income  for  the  widow  and  chil¬ 
dren.  The  widow  would  continue  to  be  the  actual  trus¬ 
tee,  clothed  with  the  same  authority  and  power  pre¬ 
viously  held  by  her,  to  dole  out  small  pa^Tuents  to  her 
children,  or  according  to  her  theory,  to  withhold  all  in¬ 
come  from  them,  even  though  the  children,  as  adults, 
with  separate  establishments,  need  more  income  than 
they  did  while  infants  living  in  their  mother’s  home. 
The  testator  clearlv  had  in  mind  that  after  his  children 
became  adults,  thev  would  need  more  income  and  their 
mother,  especially  if  slu*  married  a  second  husband, 
who  would  be  under  an  obligation  to  support  her,  would 
need  less  income. 

The  testimony  indicates  that  at  times  differences 
have  arisen  between  the  mother  and  one  or  more  of  the 
daughters.  This  is  illustrated  by  Mrs.  Ockershausen’s 
letter  quoted  above  (R.  190-192).  According  to  the 
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lower  Court’s  ruling  and  according  to  the  views  ex¬ 
pressed  in  that  letter,  Mrs.  Ockershausen  would  have 
power  to  refuse  to  give  Mrs.  Evans  any  part  of  the 
income,  if  from  mere  whim  or  caprice,  she  decided  to 
do  so.  According  to  the  sworn  statement  of  David  F. 
Smith,  Mrs.  Ockershausen  threatened  to  disinherit  and 
otherwise  punish  Mrs.  Smith,  if  Mrs.  Smith  took  fur¬ 
ther  adversary  proceedings  against  Mrs.  Ockershausen 
(R.  127)  .  Smith  further  alleged  that  he  was  informed 
that  such  threats  had  been  directed  by  Mrs.  Ocker¬ 
shausen  to  other  children  of  testator  (R.  127).  Under 
her  theory,  Mrs.  Ockershausen  may  arbitrarily  with¬ 
hold  all  income  from  any  daughter  with  whom  she  may 
have  differences. 

This  is  not  a  case  of  a  widow  in  necessitous  circum¬ 
stances.  Out  of  money  received  from  her  father’s 
estate  and  from  Dr.  Kolipinski’s  personal  estate,  she 
bought  and  paid  for  her  home,  3815  Ingomar  Street 
N.  W.  (R.  223).  The  net  income  from  the  trust  estate 
has  always  been  ample  and  far  more  than  was  needed 
to  support  the  widow  in  comfort. 

The  opinion  expressed  by  the  lower  Court  that  the 
widow  was  entitled  to  the  income  during  her  life  and 
the  children  were  not  entitled  to  anv  estate  in  the  in- 
come  until  after  her  death  (R.  67)  is  directly  contrary 
to  the  provisions  of  the  will  and  is  adding  a  provision 
not  found  in  the  will.  Prior  to  her  remarriage,  the 
widow  received  the  income,  not  in  her  own  right,  but 
as  trustee  to  use  for  the  benefit  of  herself  and  children. 
Upon  her  remarriage  and  upon  the  two  oldest  children 
attaining  their  majority,  they,  as  the  successor  trus¬ 
tees,  became  entitled  to  the  income  to  use  for  the  same 
purpose,  with  the  same  authority  and  power  previously 
exercised  by  the  widow,  as  trustee. 
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$9,377.71.  The  major  part”  was  not  expended  for  the 
support  of  the  children,  three  of  whom  were  then  mar¬ 
ried  and  established  in  separate  homes.  If  there  had 
been  even  an  equal  distribution,  the  mother  and  the 
children  would  have  received  about  $3,200  each,  or  to 
be  more  exact,  the  mother  would  have  received  $3,194.08 
instead  of  the  $9,377.71  which  she  actually  received  and 
kept  for  her  own  use. 

There  was  certainly  no  ambiguity  in  the  provision  of 
the  will  that  in  the  event  of  the  widow’s  remarriage  and 
the  two  oldest  children  arriving  at  their  majority,  the 
two  oldest  children  ''arc  hereby  appointed  trustees 
ivith  the  same  authority  and  poiver,  as  herein  given  and 
granted  unto  my  said  ivife/^  (R.  11). 

If  the  decision  of  the  lower  Court  is  correct,  the  two 
oldest  daughters  would  be  trustees  in  name  only,  with¬ 
out  the  ‘‘same  authority  and  power”  theretofore  given 
to  the  wife,  to  use  the  income  for  the  widow  and  chil¬ 
dren.  The  widow  would  continue  to  be  the  actual  trus¬ 
tee,  clothed  with  the  same  authority  and  power  pre¬ 
viously  held  by  her,  to  dole  out  small  pajments  to  her 
children,  or  according  to  her  theory,  to  withhold  all  in¬ 
come  from  them,  even  though  the  children,  as  adults, 
wdth  separate  establishments,  need  more  income  than 
they  did  while  infants  living  in  their  mother’s  home. 
The  testator  clearlv  had  in  mind  that  after  his  children 
became  adults,  thev  would  need  more  income  and  their 
mother,  especially  if  she  married  a  second  liusband, 
who  would  be  under  an  obligation  to  support  her,  would 
need  less  income. 

The  testimony  indicates  that  at  times  differences 
have  arisen  between  the  mother  and  one  or  more  of  the 
daughters.  This  is  illustrated  by  Mrs.  Ockershausen’s 
letter  quoted  above  (R.  190-192).  According  to  the 
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lower  Court’s  ruling  and  according  to  the  views  ex¬ 
pressed  in  that  letter,  Mrs.  Ockershausen  would  have 
power  to  refuse  to  give  Mrs.  Evans  any  part  of  the 
income,  if  from  mere  whim  or  caprice,  she  decided  to 
do  so.  According  to  the  sworn  statement  of  David  F. 
Smith,  Mrs.  Ockershausen  threatened  to  disinherit  and 
otherwise  punish  Mrs.  Smith,  if  Mrs.  Smith  took  fur¬ 
ther  adversary  proceedings  against  Mrs.  Ockershausen 
(R.  127)  .  Smith  further  alleged  that  he  was  informed 
that  such  threats  had  been  directed  by  Mrs.  Ocker¬ 
shausen  to  other  children  of  testator  (R.  127).  Under 
her  theory,  Mrs.  Ockershausen  may  arbitrarily  with¬ 
hold  all  income  from  any  daughter  with  whom  she  may 
have  differences. 


This  is  not  a  case  of  a  widow  in  necessitous  circum¬ 
stances.  Out  of  money  received  from  her  father’s 
estate  and  from  Dr.  Kolipinski’s  personal  estate,  she 
bought  and  paid  for  her  home,  3815  Ingomar  Street 
N.  W.  (R.  223).  The  net  income  from  the  trust  estate 
has  always  been  ample  and  far  more  than  was  needed 
to  support  the  widow  in  comfort. 

The  opinion  expressed  by  the  lower  Court  that  the 


widow  was  entitled  to  the  income  during  her  life  and 
the  children  were  not  entitled  to  anv  estate  in  the  in- 
come  until  after  her  death  (R.  67)  is  directly  contrary 
to  the  provisions  of  the  will  and  is  adding  a  provision 
not  found  in  the  will.  Prior  to  her  remarriage,  the 


widow  received  the  income,  not  in  her  own  right,  but 
as  trustee  to  use  for  the  benefit  of  herself  and  children. 


Upon  her  remarriage  and  upon  the  two  oldest  children 
attaining  their  majority,  they,  as  the  successor  trus¬ 


tees,  became  entitled  to  the  income  to  use  for  the  same 


purpose,  with  the  same  authority  and  power  previously 
exercised  by  the  widow,  as  trustee. 
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D.  Gift  of  income  to  a  class. 

Uuder  the  will  of  Louis  Kolipinski,  there  was  a  defi¬ 
nite  express  «:ift  of  an  equitable  interest  in  the  income 
to  a  class  coni])osed  of  testator's  widow  and  children. 
While  the  le^al  estate  in  the  corpus  went  first  to  the 
widow  as  trustee,  then  to  the  successor  trustees,  the 
equitable  estate  in  the  income  went  to  the  widow  and 
children,  share  and  share  alike.  The  interest  of  each 
child  is  an  interest  which  a  court  of  equity  will  recog¬ 
nize  and  enforce. 

If  the  widow,  while  acting  as  trustee,  had  attempted 
to  exclude  anv  one  child  entirely  from  the  benefit  of  the 
income,  as  she  claimed  she  had  a  right  to  do  (R.  191- 
192),  that  child  would  have  been  entitled  to  the  aid  of 
a  court  of  equity  to  enforce  his  or  her  right  to  share 
in  the  income. 

Tn  the  recent  case  of  Ilrphuru,  Executor  v.  Winfhrop, 
65  A])]).  D.  (\  309,  this  Court  construed  the  will  of 
Levi  P.  Morton  and  held  that  the  gift  therein  to  testa¬ 
tor’s  wife  and  four  daughters  was  a  “class  gift”  and 
“the  time  for  fixing  the  membership  in  a  class  taking 
under  a  wHl  is  the  death  of  the  testator.”  In  that  case 
the  wife  pre-deceased  the  testator  and  the  Court  held 
that  each  of  the  four  daughters  was  entitled  to  one- 
fourth  of  the  class  gift,  the  issue  of  a  daughter,  who 
predeceased  testator,  to  take  their  parent’s  share  under 
the  express  terms  of  the  will. 

In  the  case  just  cited  the  Court  repeated  the  defini¬ 
tion  frequently  given  of  a  “class  gift”  as  follows: 

“A  gift  of  an  aggregate  sum  to  a  body  of  per¬ 
sons  uncertain  in  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time,  who  are  all  to 
take  in  ecjual  or  some  other  definite  proportions; 
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the  share  of  each  being  dependent  for  its  ultimate 
amount  upon  the  ultimate  number.’’ 

See  Page  on  Wills ^  Sec.  540; 

Jarmaii  on  WillSy  5th  ed.,  p.  269; 

Ill  Ilephurn  v.  Wiufhrop,  Mr.  Chief  Justice  Groner 
also  said: 

‘‘The  ^vords  in  the  preceding  clause  created  a 
class  gift.  The  testator  knew  that  the  class  was 
subject  to  diminution  by  reason  of  future  deaths 
and  that  the  property  would  vest  only  in  such  per¬ 
sons  as  survived  him.  *  *  *  Taking  the  ^vill 

as  a  whole,  we  think  it  clearly  shows  a  purpose  to 
effect  an  eciual  division  of  the  residuary  estate 
among  the  members  of  testator’s  family  who 
should  survive  him.  For  this  ])urpose  he  provided 
that  his  residuarg  estate  shoidd  go  to  a  class,  of 
which  his  wife  and  his  daughters — living  at  the 
time  of  his  death — should  be  members.” 


While  such  gifts  are  frequently  made  to  testator’s 
“children,”  or  “nephews  and  nieces”  or  “cousins,”  it 
is  not  essential  that  the  class  be  in  equal  degree  of  re¬ 
lationship.  Thus,  a  gift  to  “my  daughter-in-law  and 
lier  children”  is  a  class  gift. 

Lynn  v.  Hall,  101  Ky.  738. 

An  interesting  discussion  of  the  attributes  of  a  gift 
of  income  to  a  class  will  be  found  in 

Walker  v.  First  Trust  and  Savings  Bank,  12 
Fed.  (2d)  896,  and 
Note,  75  A.  L.  R.  773-840. 


In  Hephnrn  v.  Winthrop,  supra,  Mr.  Chief  Justice 
Groner  remarked:  “It  has  been  aptly  said  that  no  will 
has  a  twin  brother”  and  it  is  safe  to  sav  that  no  will 
can  be  found  containing  language  bearing  even  a  close 
similarity  to  that  used  in  the  Kolipinski  will. 
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However,  in  Earnshaiv  v.  Dahjy  1  App.  D.  C.  219,  the 
facts  were  somewhat  similar  to  those  involved  in  the 
present  case.  There  the  will  of  Caspar  Herbert  pro¬ 
vided  : 

give,  devise  and  becpieath  to  my  beloved  wife, 
Eniilie  Herbert,  all  the  personal  pro[)erty  and  real 
estate  of  which  I  shall  die  possessed  or  shall  be 
entitled  to  at  the  time  of  my  death,  so  long  as  she 
mav  live  and  remain  mv  widow;  and  I  desire  her  to 
see  my  children  well  educated,  the  expense  of 
which  shall  be  paid  out  of  the  general  income. 
After  the  lawful  age  of  mv  voungest  child,  mv 
property  shall  he  sold  and  the  proceeds  thereof 
be  divided  eciually,  share  and  share  alike,  between 
my  children,  Amelia  Herbert,  Mary,  Sophia,  Fred¬ 
erick,  Anna,  Emma,  Caspar,  Henry,  or  any  other 
which  mav  be  born  during  mv  wedlock.’’ 

In  the  o])iiiion,  the  Court  said: 

“This  estate  was  charged  with  the  education  of 
the  children,  for  we  cannot  but  regard  the  words — 
‘and  T  desire  her  to  see  mv  children  well  educated, 
the  expense  of  which  shall  be  paid  out  of  the  gen¬ 
eral  income’ — as  something  more  than  advisorv 
merely.  The  subject  as  well  as  the  objects  of  this 
trust  were  certain  and  the  expression  of  the  desire 
was  followed  by  an  ex])licit  direction  of  the  manner 
of  its  satisfaction.  The  character  and  extent  of 
this  education  onlv  are  left  to  the  reasonable  dis- 

ft 

cretion  of  the  widow,  the  exercise  of  which  bv  her 

% 

is  subject  to  the  supervision  of  a  court  of  eciuity. 
*  *  *  The  children  took  a  vested  interest  upon 

the  death  of  the  testator,  the  full  enjoyment  of 
which  is  not  to  take  effect  until  the  majority  of 
the  voungest.” 

In  the  case  just  quoted  and  in  the  present  case,  the 
property  was  left  impressed  with  a  trust  to  use  the 
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income  not  only  to  support  the  widow,  but  also  for  the 
benefit  of  several  children.  In  neither  case  was  the 
widow  given  an  unlimited  right  to  use  the  income  for 
her  own  benefit  to  the  exclusion  of  the  children,  but 
the  children  were  given  a  vested  interest  in  the  income, 
which  would  be  protected  by  a  court  of  equity. 

In  Colton  V.  Colton,  127  U.  S.  300,  the  important  pro¬ 
vision  of  testator’s  vdll  was: 

“I  give  and  be<iueath  to  my  said  wife,  Ellen  M. 
Colton,  all  of  the  estate  real  and  personal,  of 
which  I  shall  die  seized,  possessed,  or  entitled  to. 
I  recommend  to  her  the  care  and  protection  of 
my  mother  and  sister,  and  request  her  to  make  such 
gift  and  provision  for  them  as  in  her  judgment 
will  be  best.” 

The  Supreme  Court  held  that  the  testator’s  mother 
and  sister  were 

‘‘entitled  to  take  a  beneficial  interest  under  the 
will  of  David  1).  Colton,  to  the  extent,  out  of  the 
estate  given  by  him  to  his  wife,  of  a  permanent 
provision- for  them  during  their  respective  lives, 
suitable  and  sufficient  for  their  care  and  protection, 
having  regard  to  their  condition  and  necessities, 
and  the  amount  and  value  of  the  fund  from  which 
it  must  come.” 

The  Colton  Case  has  sometimes  been  described  as 
upholding  the  doctrine  of  “precatory  trusts,”  but  the 
language  used  in  the  Kolipinski  will  is  much  more 
strongly  in  favor  of  testator’s  children  than  the  phrase¬ 
ology  of  the  Colton  vdll  was  in  favor  of  testator’s 
mother  and  sister.  In  the  present  case,  there  was  not 
merely  a  request,  but  the  property  was  left  to  a  trustee 
charged  with  the  express  duty  to  use  the  income  for  the 
benefit  of  testator’s  children  as  well  as  for  his  widow. 
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Under  the  pleadings  in  the  present  case,  we  have 
something  more  than  an  application  by  testator’s 
widow  for  a  construction  of  the  wdll.  (Her  designation 
of  herself  as  ‘‘executrix”  may  be  disregarded  as  her 
final  account  as  executrix  was  approved  more  than 
twenty  years  ago  (R.  180)).  We  have  the  cross-bill  of 
Mrs.  Evans,  in  her  individual  capacity,  asking  that 
her  right  to  share  in  the  income  be  determined,  and  as 
one  of  the  present  trustees,  asking  for  construction  of 
the  will  and  enforcement  of  its  provisions  (R.  45), 
which  includes,  in  elfect,  an  application  to  the  Court 
to  instruct  the  present  trustees  with  respect  to  the  dis¬ 
position  to  be  made  of  the  income. 

Mrs.  Evans  contends  that  the  lower  Court  erred  in 
holding  that  she,  as  one  of  the  children,  was  not  en¬ 
titled  to  share  in  the  income  until  after  the  death  of 
her  mother,  and  she  submits  that  her  right  to  share  in 
the  income  noiVy  on  an  equal  basis  with  her  mother,  sis¬ 
ters  and  brother,  should  be  sustained. 

As  stated  by  Judge  Gould,  construing  a  will,  in  which 
a  testator  bequeathed  his  personal  property  to  his  wife 
“part  in  trust”  for  his  son: 

“Equality  is  equity,  and  where  distribution  is 
to  be  made  between  two,  ^vithout  anything  to 
indicate  the  proportions  in  which  they  are  to  take, 
the  presumption  is  that  the  shares  are  to  be 
equal. 

Bond  V.  Grimm,  34  Wash.  Law  Rep.  724,  725. 

Similarly,  in  the  present  case,  the  presumption  is 
that  each  member  of  the  class,  that  is,  Mrs.  Ockershau- 
sen  and  each  of  her  four  children,  is  entitled  to  an 
equal  one-fifth  share  of  the  income,  unless  this  Court 
holds  that  the  present  trustees,  having  the  same  “au¬ 
thority  and  power”  as  that  previously  held  by  their 
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mother  while  she  was  trustee,  are  now  clothed  with 
discretion  to  apportion  the  income  as  they  may  see  fit. 

II,  Eighth  Assignment.  The  Lower  Court  Erred  in 
Holding  that  the  Expenditure  of  $3,444  for  Refrig¬ 
erators  Should  be  Charged  to  Corpus. 

The  Auditor  allowed  as  an  expenditure  chargeable 
to  corpus  the  cost,  $3,444.00,  of  installing  24  electric 
refrigerators  in  the  Royalton  Apartments  (R.  84). 

Mrs.  Ockershausen  testified  that  the  refrigerators 
were  necessary  to  modernize  the  building  (R.  211)' and 
she  expected  to  get  an  increase  of  $2.50  per  month  in 
the  rental  of  each  apartment,  ‘‘but  when  the  depres¬ 
sion  came,  we  had  to  cut  that  off.”  (R.  212.)  The 
money  to  pay  for  tliese  refrigerators  came  from  the 
proceeds  of  sale  of  the  Pennsylvania  Avenue  property 
(R.  185,  213),  although  !Mrs.  Ockershausen  never  seg¬ 
regated  income  from  capital  in  her  accounts  (R.  213). 

Bucy  and  Evans,  Trustees,  filed  the  following  excep¬ 
tion  to  the  Auditor’s  Report : 

“2.  The  Trustees  except  to  the  allowance  for 
refrigerators,  six  items  on  page  38,  aggregating 
$3,444.00.  In  Hill  v.  Fill,  61  App.  D.  C.  72,  the 
Court  of  Appeals,  without  entering  into  any  ex¬ 
tended  discussion,  held  that  the  purchase  of  re¬ 
frigerators  should  be  charged  to  principal,  but  in 
that  case  the  will  authorized  the  use  of  principal 
for  the  benefit  of  testator’s- wife  while  in  the  pres¬ 
ent  case,  the  will  does  not  authorize  the  use  of 
corpus  for  any  purpose  or  the  investment  of  cor¬ 
pus  in  anything  except  real  estate.  Without  ob¬ 
taining  specific  authority  from  Court  showing  some 
necessity  for  departing  from  the  provisions  of  the 
will,  plaintiff  had  no  authority  to  invest  in  re¬ 
frigerators,  which  are  certainly  personalty,  for  the 
purpose  of  increasing  the  rental  income.  As 
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pointed  out  by  Smith,  Guardian,  there  seems  to  be 
no  likelihood  that  the  remainderman  will  ever  re¬ 
ceive  any  benefit  from  the  purchase  of  this  per¬ 
sonal  property,  which  will  probably  become  obso¬ 
lete  or  useless  before  the  termination  of  the  life 
estates.  ’  ’ 

(R.  105.) 

A  similar  exception  was  filed  on  behalf  of  the  Smith 
infants  (R.  97-98)  and  adopted  by  Mrs.  Smith  (R.  103). 

The  question  was  argued  at  some  length  before  Mr. 
Justice  O’Donoghue,  who  overruled  the  exceptions  and 
sustained  the  Auditor.  To  this  action,  Bucy  and  Evans, 
Trustees,  noted  an  exception  (R.  248-249). 

As  stated  in  the  exception,  in  Hill  v.  Fill^  61  App. 
D.  C.  72,  the  will  authorized  the  use  of  principal  for  the 
benefit  of  testator’s  wife,  whereas  in  the  present  case, 
the  will  does  not  authorize  the  use  of  principal  for  any 
purpose.  On  the  contrary,  the  present  will  provides 
that  the  real  estate,  forming  the  corpus  of  the  trust 
estate,  should  not  be  sold  for  less  than  21/2  times  its 
assessed  value  and,  if  any  should  be  sold,  “it  is  my 
will,  and  I  so  direct  my  trustee  to  immediately  invest 
the  money  so  realized  from  said  sale  in  other  real 
estate  in  the  District  of  Columbia.”  (R.  10.) 

In  other  words,  the  ^vill  directed  that  there  should 
be  no  reinvestment  of  corpus  in  anything  other  than 
real  estate  and  electric  refrigerators,  which  are 
“plugged  in”  to  an  electric  connection  in  the  same 
manner  as  a  radio  or  electric  clock,  are  certainly  per¬ 
sonalty,  not  real  estate. 

The  guardian  ad  litem  of  the  Smith  infants  argued 
that  a  refrigerator  would  not  last  more  than  fifteen 
years  and  that  an  expert  testified  in  Hill  v.  Fill  that 
the  useful  life  was  only  five  years,  so  that  the  expendi- 
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lure  was  of  no  benefit  to  the  infant  remaindermen,  who 
would  not  acquire  possession  and  enjoyment  of  the 
property  for  many  years  (R.  248). 

Mr.  Justice  O’Donoghue,  however,  expressed  the 
view  that  refrigerators  would  last  fortv  or  fiftv  vears 
and  held  that  the  cost  of  refrigeration  in  apartment 
houses,  which  was  not  a  replacement  of  refrigeration 
already  there,  was  a  charge  against  corpus  (R.  249). 

It  is,  however,  respectfully  submitted  that,  in  view 
of  the  provision  of  the  ivill  above  quoted,  the  lower 
Court  erred  in  holding  that  the  corpus  of  the  trust 
estate  could  be  used  for  the  purchase  of  refrigerators. 

Reply  to  Brief  of  Ella  M.  Ockershausen,  as  Appellant 

in  No.  7063. 

The  $20,000  fund. 

The  lower  Court  was  right  in  holding  that  the 
$20,000  fund  created  by  the  sixth  paragraph  of  the  will 
was  part  of  the  trust  estate. 

Counsel  for  Mrs.  Ockershausen  devotes  much  space 
to  his  argument  that  the  $20,000  fund  is  not  part  of  the 
main  trust  estate,  composed  of  all  of  testator’s  real 
property,  but  a  separate  trust  fund.  In  view  of  the 
provisions  of  the  will,  this  is  a  distinction  without  a 
difference.  Counsel  for  Mrs.  Evans  agree  that  it  is  a 
fund  which  should  be  segregated  and  kept  separate  for 
the  special  purpose  of  settling  and  satisfying  all  claims 
that  may  arise  ‘‘in  the  management  and  protection  of 
my  said  real  estate”  (R.  11).  While  it  mentions  ‘*my 
wife  as  trustee,”  it  is  obvious  that  it  was  also  intended 
to  protect  her  successor  trustees,  who  w-ere  given  the 
“same  authority  and  power,  as  herein  given  and 
granted  unto  my  said  wife”  (R.  11). 
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Whether  the  $20,000  fund  and  the  real  estate  consti¬ 
tuted  one  trust,  or  two  separate  trusts,  is  of  minor 
importance.  The  main  purpose  of  the  “two’’  trusts, 
if  there  are  two,  is  the  same  and  the  beneficiaries  are 
the  same.  This  is  definitelv  established  bv  the  conclud- 
ing  phrase  of  the  i^aragraph  in  the  will  that  the  fund  of 
$20,000  is  to  be  kept  on  deposit  and  the  interest  added 
“to  the  income  hereinbefore  provided  and  to  be  used 
for  the  benefit,  support  and  maintenance  of  my  said 
wife  and  children.”  (R.  11.) 

If,  when  the  wife  ceased  to  be  trustee,  the  $20,000 
became  her  absolute  property,  as  she  claims,  how  would 
the  interest  therefrom  be  added  to  the  income  which 
was  provided  for  the  support  of  the  wife  AND  CHIL¬ 
DREN? 

It  is  unnecessary  to  examine  the  authorities  cited 
by  counsel  for  Mrs.  Ockershausen  upon  this  subject, 
because  it  is  clear  from  the  language  used  in  the  will 
that  the  lower  Court  was  right  in  holding,  in  effect, 
that  this  trust  fund  of  $20,000  was  to  be  held  by  and 
for  the  protection  of  the  successor  trustees  until  the 
final  termhiaiion  of  the  trusteeshi])  and  did  not  pass 
under  the  residuarv  clause  to  the  widow  when  she 
ceased  to  be  the  trustee. 

Mr.  Justice  O’Donoghue’s  Rulings  on  Exceptions  to 

Auditor’s  Report. 

Exce])t  with  res])ect  to  the  refrigerators,  counsel  for 
Mrs.  Evans  assert  that  Mr.  Justice  OT)onoghue's  rul¬ 
ings  on  the  excei)tions  to  the  Auditor’s  Report  were 
correct. 

It  may  be  true  that,  in  the  absence  of  any  provision 
in  the  will  on  the  subject,  special  assessments  and  in- 
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come  tax  on  the  profit  on  a  sale  of  real  estate  should  be 
charged  against  corpus. 

Here,  however,  the  will  provides  for  a  distribution 
of  income  after  payment  of  all  debts  and  costs  of  ad¬ 
ministration  ‘‘including  all  taxes  of  any  kind’’  (R.  10). 
The  phrase  “costs  of  administration”  evidently  does 
not  refer  to  costs  arising  during  the  executorship,  but 
the  costs  of  administering  the  trust  estate  until  the 
final  termination  of  the  trusteeship.  Special  assess¬ 
ments  and  income  taxes  certainly  are  “taxes”  and 
"'all  taxes  of  any  kind^'  must  be  paid,  according  to  the 
will,  out  of  the  “income  therefrom  arising,”  that  is, 
out  of  the  income  collected  bv  the  trustees  before  the 
balance  of  the  income  can  be  used  for  the  benefit  of 
testator’s  wife  and  children. 

This  thought  was  well  expressed  by  Mr.  Justice 
O’Donoghue  as  follows: 

“Now,  then,  from  the  other  terms  of  this  man’s 
will,  I  think  the  terms  of  the  will  are  more  impor¬ 
tant  and  have  to  govern  me  more  than  just  the 
general  law  with  regard  to  special  assessments  and 
the  general  law  with  regard  to  income  tax.  In  the 
terms  of  the  will  the  man  says,  ‘All  taxes  must  be 
paid’.  *  *  *  I  think  in  this  case  I  will  hold  that 
this  must  come  out  of  the  personal  estate.  *  *  * 
T  think  this  is  a  matter  where  the  estate  has  to 
pay  it  out  of  the  income  because  the  estate  is  got 
together  as  an  entirety.”  (R.  245.) 

Counsel  for  Mrs.  Evans  also  submit  that  Mr.  Justice 
O’Donoghue  was  right  in  holding  that  the  cost  of  re¬ 
pairs  and  replacements  should  be  charged  against  in¬ 
come.  While  Mrs.  Ockershausen  characterized  some  of 
these  items  as  “remodeling”  or  “modernizing”  oper¬ 
ations,  they  were  really  “ordinary  repairs”  and  re¬ 
placements. 


42 


The  lower  Court  held  that  expenditures  for  struc¬ 
tural  work,  permanent  improvements  and  betterments, 
additions  and  new  structures  were  chargeable  to  cor¬ 
pus  and  Mrs.  Ockershausen  thereby  obtained  all  allow¬ 
ances  to  which  she  was  entitled  (R.  247). 

As  above  stated,  Mrs.  Evans  has  no  desire  to  have 
her  mother  embarrassed  by  the  requirement  of  the 
lower  Court’s  decree  that  she  reimburse  the  corpus  of 
the  trust  estate  to  the  extent  of  $19,120.60  for  expendi¬ 
tures  improperly  made  from  corpus  (R.  131),  but  the 
successor  trustees  were  unquestionably  under  an  obli¬ 
gation  to  the  infant  remaindermen  to  request  an  ac¬ 
counting  from  the  retiring  trustee  with  respect  to  the 
corpus. 

Similarly,  it  appeared  to  be  the  duty  of  counsel  for 
the  successor  trustees  to  call  the  trial  Court’s  atten¬ 
tion  to  the  provisions  of  the  will  and  to  the  testimony 
concerning  the  character  of  the  expenditures  made  by 
Mrs.  Ockersliausen  while  acting  as  trustee. 

Having  taken  such  action,  the  present  trustees  were 
quite  willing  to  abide  by  tlie  decision  of  the  lower  Court 
relating  to  these  expenditures.  As  Mrs.  Ockershausen 
appealed  therefrom,  counsel  for  Mrs.  Evans  now  calls 
this  Court’s  attention  particularly  to  the  one  item  re¬ 
lating  to  refrigerators,  because  they  believe  that  the 
lower  Court  erred  in  its  ruling  relating  to  that  item. 

As  Mrs.  Ockershausen,  while  acting  as  trustee,  did 
not  establish  a  reserve  for  depreciation  and  obsoles¬ 
cence,  the  lower  Court’s  rulings,  which  had  the  etfect 
of  requiring  the  property  to  be  kept  in  proper,  rent¬ 
able  condition,  thus  complying  with  the  requirement  in 
the  will  that  it  be  preserved  as  a  whole ^  did  not  impose 
an  unreasonable  burden  upon  the  retiring  trustee. 
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Reply  to  Brief  of  Ella  M.  Ockershausen,  as  Appellee 

in  No.  7064. 

The  argument  made  on  behalf  of  Ella  M.  Ockershau¬ 
sen,  as  appellee  in  Xo.  7064  on  the  main  question  re¬ 
lating  to  income,  will  no  doubt  be  repeated  in  her  brief 
as  appellee  in  X'o.  7062.  This  is  intended  as  a  reply 
to  her  contentions  in  that  regard. 

Under  above  Point  I,  Mrs.  Evans  ^  position  on  the 
main  question  relating  to  income  ha^e  been  fully  stated 
and  need  not  be  repeated  here. 

Counsel  for  Mrs.  Ockershausen,  however,  on  pages 
7-12  of  her  brief  as  appellee  in  No.  7064,  discuss  sev¬ 
eral  cases  in  which  the  provisions  of  the  wills  there 
construed  are  asserted  to  be  similar  to  the  provisions 
of  the  Kolipinski  will. 

In  addition  to  the  remark  already  quoted  that  ‘‘no 
will  has  a  twin  brother,’’  we  have  eminent  authority 
for  the  following  statement : 

“It  has  been  said  truly,  (3  Wils.  141),  ‘that 
cases  on  wills  may  guide  us  to  general  rules  of 
construction;  but  unless  a  case  cited  be  in  every 
respect  directly  in  pointy  and  agree  in  every  cir¬ 
cumstance,  it  ivill  have  little  or  no  weight  with  the 
court,  who  always  look  upon  the  intention  of  the 
testator  as  the  i)olar  star  to  direct  them  in  the 
construction  of  wills.’  ” 

Adams  v.  Coiven,  177  U.  S.  471,  476. 

The  cases  cited  by  counsel  for  Mrs.  Ockershausen 
do  not  “agree  in  every  circumstance^’  with  the  facts 
involved  herein  and  they  should,  therefore,  have  “little 
or  no  weight  with  the  court.” 

Thus,  in  the  first  case  cited,  Thompson  v.  Maxwell 
Land  Grant  Co,,  168  U.  S.  451,  453,  there  was  no  dis¬ 
pute  between  the  widow  and  her  children.  The  widow, 
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in  whom  title  to  her  husband’s  property  vested  under 
his  will,  undertook  to  enter  into  a  settlement  with  re¬ 
spect  thereto  and  a  question  arose  as  to  whether  she 
was  authorized  to  do  so,  as  the  will  recited  that  the 
property  had  been  given  to  her  “for  maintenance  of 
her  and  my  three  children.”  The  Court  held  that  the 
will  passed  title  to  the  widow  and  she  had  authority 
to  enter  into  the  settlement,  the  real  question  involved 
being  stated  by  the  Court  as  follows: 

“The  question,  under  those  circumstances, 
would  be  not  whether  she  was  guilty  of  any  wrong¬ 
ful  use  of  the  funds  which  she  received,  but 
whether  she  as  the  holder  of  the  title  was  fraudu- 
lentlv  led  into  the  settlement.” 

In  Leicis  v.  Schafer,  61  App.  D.  C.  167,  the  testator 
gave  his  wife  an  absolute  legal  life  estate  in  certain 
real  property  and  then  directed  that  the  property 
should  be  held  in  trust,  after  her  deaths  for  the  benefit 
of  his  children.  As  Judge  O’Donoghue  pointed  out, 
the  Kolipinski  will  did  not  give  the  widow  a  life  estate 
(R.  246).  The  property  was  devised  to  her  in  trust  to 
use  the  income  in  the  manner  above  described,  with 
provision  for  the  appointment  of  a  successor  trustee 
upon  her  remarriage. 

In  Holler  v.  Helvering,  63  App.  D.  C.  35,  a  question 
arose  with  respect  to  the  income  tax  liability  of  a 
widow,  where  a  grocery  business  was  left  to  executors 
to  pay  the  net  income  to  the  widow  for  the  support  of 
herself  and  children.  It  was  held  that,  from  a  tax¬ 
ation  standpoint,  the  widow  received  the  income  first 
and  was  liable  for  the  tax  because  “the  interest  that 
the  children  had  in  the  income  for  the  years  in  question 
was  through  apportionment  by  their  mother.”  It  seems 
to  have  been  assumed  that  the  children  did  have  an  in- 
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terest  in  the  income.  In  the  present  case,  it  is  readily 
conceded  that  the  widow,  while  acting  as  trustee,  was 
liable  for  the  income  tax  on  the  net  income  of  the 
trust  estate,  but  that  does  not  mean  that  she  was  under 
no  obligation  to  distribute  some  of  that  income  to  her 
children.  Now  that  she  has  retired  from  the  trustee¬ 
ship,  the  duty  to  pay  the  tax  and  apportion  the  income 
among  the  widow  and  children  devolves  upon  the  pres¬ 
ent  trustees. 

Upon  examining  the  cases  of  McCroan  v.  Pope, 
17  Ala.  612,  decided  in  1850,  and  Jackson  v.  Jack- 
son,  13  Allen  (95  Mass.)  116,  decided  in  1866,  as  well 
as  Co'nrad  v.  Conrad,  123  Va.  711,  cited  by  counsel  for 
Ockershausen,  it  becomes  apparent  that  he  disregarded 
the  admonition  in  the  Conrad  case  that  ^‘Isolated 
clauses  or  sentences  are  not  to  be  considered  bv  them- 
selves.”  If  the  entire  opinions  and  wills  involved  in 
those  cases  are  studied,  it  will  be  seen  that  the  schemes 
of  testamentary  disposition  differed  substantially  from 
that  set  forth  in  the  Kolipinski  will. 

CONCLUSION. 

In  conclusion,  Mrs.  Evans  believes  that  the  rulings 
of  the  lower  Court  with  respect  to  the  accounting  be¬ 
fore  the  Auditor  were  correct,  (with  the  exception  of 
the  ruling  which  approved  of  the  investment  of  corpus 
in  refrigerators  although  the  will  required  such  invest¬ 
ments  to  be  made  only  in  real  estate),  but  such  rulings 
are  of  comparatively  minor  importance. 

The  ruling  on  the  more  important  question  that  the 
$20,000  fund  formed  part  of  the  trust  estate  was  cor¬ 
rect,  but  the  lower  Court  erred  in  its  decision  of  the 
main  question,  that  is,  in  holding  that  the  widow  is  en¬ 
titled  to  the  entire  net  income  of  the  trust  estate  during 
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her  life  and  that  the  children  will  have  no  vested  right 
to  share  in  such  income  until  after  her  death. 

Mrs.  Evans  feels  that,  aside  from  her  individual  in¬ 
terest,  this  question  is  most  important  in  the  lives  of 
all  of  the  children  and  grandchildren  of  her  father; 
that  a  large  amount  of  money  is  involved  and  that  it 
is  her  duty,  as  Trustee,  to  seek  a  final  determination 
of  the  question  by  this  Court. 

Obviously,  the  Kolipinski  will  is  poorly  expressed, 
whether  it  was  prepared  by  the  testator  or  by  some 
attorney,  but  the  entire  framework  of  the  will  shows 
that  the  dominant  purpose  of  the  testator  was  to  have 
his  real  estate  preserved  as  a  wJiole^^  for  the  benefit 
of  his  children  as  well  as  his  wife.  It  was  his  further 
intention,  plainly  expressed,  to  have  his  wife^s  control 
of  the  income  terminate  upon  her  remarriage  and  pass 
to  other  trustees,  the  control  finally  to  vest  in  his  two 
oldest  children  upon  attaining  their  majority. 

For  the  reasons  above  stated,  it  is  respectfully  sub¬ 
mitted  that  the  decree  of  the  lower  Court  should  be 
reversed,  with  directions  to  enter  a  decree  authorizing 
the  present  trustees,  in  the  exercise  of  the  ‘‘same  au¬ 
thority  and  power”  claimed  to  have  theretofore  been 
given  to  the  widow  as  trustee,  to  divide  the  income  col¬ 
lected  since  January  1,  1936,  and  future  income  among 
the  widow  and  children,  in  such  proportions  as  the 
trustees  may  determine,  or  to  pay  a  one-fifth  part  of 
the  net  income  to  the  widow  and  to  each  of  the  four 
children. 

Thomas  F.  Bukke, 

G.  Bowdoin  Craighill, 

Attorneys  for 

Henrietta  Kolipinski  Evans, 
Appellant  in  No.  7062  and 
Appellee  in  Nos.  7063  and  7064. 
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FOR  THE  DISTRICT  OF  COLUMBIA. 
October  Term,  1937. 


No.  7063. 


Ella  M.  Ockershausen,  Appellant, 

V. 

Henrietta  Kolipinski  Evans;  Henrie^fta  Kolipinski 
Evans  and  Emilie  Kolipinski  Bucy,  Trustees; 
Eleanore  Kolipinski  Smith  ;  Charles  Andrew 
Bucy,  Donald  L.  Bucy,  Karen  Marie  Bucy, 
Brockenbrough  Evans,  Jr.,  Joan  C.  Smith, 
Eleanore  M.  Smith  and  Robert  A.  Smith,  In¬ 
fants,  Appellees. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  CASE. 

This  cause  involves  four  appeals  from  decisions  of 
the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia,  in  Equity  cause  No.  59,573.  Said 
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proceeding  was  filed  for  the  construction  of  the  will 
of  Louis  Kolipinski,  deceased,  the  husband  of  this  ap¬ 
pellant,  Ella  M.  Ockershausen  (plaintiff  below),  the 
father  of  the  four  adult  defendants,  and  the  grand¬ 
father  of  the  seven  infant  defendants. 


Appeals  Xos.  7062,  7063  and  7064  were  noted  by  the 
respective  appellants  from  the  decree  entered  in  said 
cause  July  12,  1937  (R.,  pj).  129-134),  which  recited 
and  repeated  the  decree  entered  in  the  cause  June  22, 
1936  (R.,  pp.  68-69)  in  accordance  with  the  opinion 
of  the  Court  of  June  15,  1936  (R.,  pp.  66-67). 

Appeal  Xo.  7065  ai'ose  out  of  tlu'  dismissal  by  the 
defendant  Eleanore  Kolipinski  Smith  of  her  former 
counsel,  David  F.  Smith  (R.,  i)p.  121-128;  140-151;  153, 
154-156,  157,  158,  165,  173,  175,  176,  177),  and  has  no 
connection  with  the  points  at  issue  in  said  c(iuity  cause 
concerning  the  construction  of  said  will  or  the  ac¬ 
counting  of  the  corpus  of  the  trust  created  thereby. 

The  facts  upon  which  the  construction  of  said  will 
rests  are  not  in  dispute. 

Dr.  Louis  Kolii)inski,  a  resident  of  the  District  of 
Columbia,  on  Xovember  2,  1910,  made  his  last  will  and 
testament  (R.,  pp.  9-12).  At  that  time  he  and  his  wife, 
Ella  M.  Kolipinski,  to  whom  he  was  married  August 
20,  1902,  were  living  together  as  husband  and  wife  at 
631  I  Street,  Xorthwest,  Washington,  D.  C.,  with  their 
six  children,  Emilie,  born  August  31,  1903;  Henrietta, 
born  September  17,  1904;  Eleanore  and  Ottilie,  born 
October  7,  1905;  Louis,  born  April  26,  1907;  and  An¬ 


drew,  born  ^larch  9,  1910.  Dr.  Kolipinski  was  born 
Xovember  2,  1859;  his  wife  Ella  M.  Kolipinski  was 


born  Xovember  21,  1878.  Xo  children  were  born  to 


said  Louis  Kolipinski  and  his  wife  after  the  making 
of  said  will.  They  continued  to  live  at  said  address 
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until  December  15,  1914,  when  said  Louis  Kolipinski 
died,  leaving  surviving  him  his  said  wife,  Ella  M. 
Kolipinski,  (now  Ella  M.  Ockershausen,  this  appel¬ 
lant),  and  said  six  children.  Ottilie  married  one 
McGlue  and  died  in  1919,  intestate  and  without  issue; 
Andrew  died  in  1931  unmarried,  intestate  and; with¬ 
out  issue.  (R.,  pp.  161-162;  179-180.) 

The  defendants  named  in  the  bill  in  this  proceed¬ 
ing  are  the  four  surviving  children,  Emilie  Kolipinski 
Bucy,  Henrietta  Kolipinski  Evans,  Eleanore  Kolip¬ 
inski  Smith,  and  Louis  Kolipinski;  said  Emilie  Kolip¬ 
inski  Bucy  and  Henrietta  Kolipinski  Evans  are  also 
defendants  as  Trustees  of  the  estate  of  Louis  Kolip¬ 
inski,  deceased.  Seven  infants,  Charles  Andrew  Bucy, 
Donald  L.  Bucy,  and  Karen  Marie  Bucy,  children 
of  Emilie  Kolipinski  Bucy;  Brockenborough  Evans, 
Jr.,  child  of  Henrietta  Kolipinski  Evans,  and  Joan  C. 
Smith,  Eleanore  M.  Smith  and  Robert  Andrew  Smith, 
children  of  Eleanore  Kolipinski  Smith,  were  there¬ 
after  added  as  defendants  (R.,  pp.  27-28;  62,  63;  161- 
162;  179-180). 

By  the  second  Item  of  the  will  of  said  Louis  Kolip¬ 
inski,  he  provided  as  follows: 

“Item:  I  give  devise  and  bequeath  all  my  real 
estate  wheresover  situated  which  I  now  own,  or 
which  I  may  have  any  interest  in,  legal  or  equitable 
at  the  time  of  my  death,  unto  my  wife  Ella*  M. 
Kolipinski  absolutely  and  in  fee  simple  accord¬ 
ing  to  the  nature  of  property.  To  have  and  to 
hold  the  same  unto  and  to  the  use  of  my  said  wife 
Ella  M.  Kolipinski  her  heirs  and  assigns.  In  and 
upon  the  trusts  nevertheless  hereinafter  set 
forth,  that  is  to  say :  In  trust  to  manage  and  con¬ 
trol  the  same  and  to  collect  all  income  therefrom 
arising,  and  after  the  payment  of  all  my  funeral 
expenses,  all  my  just  debts  and  the  costs  of  the 
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administration  of  niy  estate,  including  all  taxes 
of  anv  kind,  then  to  use  said  income  of  mv  real 
estate  for  the  benefit,  support  and  maintenance  of 
mv  said  wife  P]lla  M.  durin<>:  her  life  and  the  lives 
of  mv  children  now  living  and  for  anv  children 
that  may  hereafter  be  ])oi-n  to  me.  Ui)on  tlie 
death  of  my  said  wife  and  children  said  real  estate 
shall  descend  to  their  right  heirs  at  law.” 

The  third  Item  provided: 

“Item:  P^'or  the  purpose  of  carrying  out  the 
full  ])rovisions  of  this  my  last  will,  it  is  my  inten¬ 
tions  that  my  real  estate  shall  be  })reserved  as  a 
whole  for  the  benefit,  su])port  and  maintenance  of 
mv  said  wife  P]lla  and  mv  children  during  their 
lives :  ’ 

He  authorized  and  em})owered  his  trustee  to  sell  any 
part  or  the  whole  of  his  said  real  estate  at  any  time 
for  not  less  than  two  and  one-half  times  its  then  as¬ 
sessed  value;  but  said  trustee  was  not  authorized  to 
mortgage  any  part  of  his  real  estate. 

The  fourth  Item  directed  the  i-einvestment  of  })ro- 
ceeds  of  such  sale  of  his  real  estate  in  other  real  estate 
in  the  District  of  Columbia, 

“the  income  therefrom  to  be  used  for  the  same 
})urpose  as  I  have  hereinbefore  more  fully  set 
forth.” 

The  fifth  Item  provided  that  $1*2,000.00  from  his 
personal  estate  be  invested  in  real  estate  notes,  and 
the  income  paid  to  his  sister  Emily  Weiss  during  her 
natural  life, 

”and  upon  her  death  said  princi])al  sum  and  any 

income  that  mav  be  due  mv  said  sister  shall  re- 

*  » 

vert  to  mv  estate.” 
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The  sixth,  seventh  and  eighth  Items  are  as  follows: 

“Item:  In  the  event,  that  the  total  value  of  my 
personal  estate,  consisting  of  either  money,  bonds, 
or  other  securities  shall  equal  the  sum  of  ten 
thousand  dollars  ($10,000.00)  or  more;  I  then  give 
and  bequeath  the  same  to  my  wife  Ella  M.  in  trust 
to  hold  as  a  fund,  with  which  to  settle  and  satisfy 
any  and  all  claims,  demands,  suits  or  damages 
that  mav  arise  against  mv  said  wife  as  trustee  in 
the  managemenl  and  protection  of  my  said  real 
estate;  Provided  that  said  trust  fund  shall  not 
exceed  the  sum  of  Twenty  thousand  dollars 
($20000.00).  Said  trust  fund  shall  be  kept  on  de¬ 
posit  in  one  or  more  Banking  institutions  at  in¬ 
terest,  which  interest  shall  be  addedc^Z  to  the  in¬ 
come  hereinbefore  jn'ovided  and  to  be  used  for  the 
benefit,  support  and  maintenance  of  my  said  wife 
and  children. 

“Item:  All  the  rest  and  residue  of  mv  estate 
of  which  I  may  die  seized  and  possessed,  or  to 
which  I  may  be  entitled  at  my  death,  I  g^ive  devise 
and  bequeath  unto  my  wife  Ella  M  Kolipinski  her 
heirs  and  assigns  forever  ; 

“Item:  Should  my  said  wife  Ella  'SI.  Kolipin¬ 
ski  marrv  at  anv  time  after  mv  death;  or  during 
the  niinoritv  of  either  of  mv  two  oldest  living  chil- 
dren ;  or  should  my  said  wife  die;  then,  in  either 
event  I  hereby  authorize,  direct  and  empower  any 
of  my  said  children,  to  institute  proceedings  in 
the  courts  of  the  District  of  Columbia  for  the  ap¬ 
pointment  of  a  competent  trustee,  in  the  place  and 
stead  of  my  said  wife,  who  shall  act  as  said  trus¬ 
tee  until  such  time  as  mv  two  oldest  living  chil- 
dren  shall  arrive  at  their  majority,  then  said  sub¬ 
stituted  trustee  shall  thereupon  surrender  his 
said  trust  to  and  in  favor  of  my  two  oldest  living 
children,  who  are  hereby  appointed  trustees  with 
the  same  authority  and  power,  as  herein  given  and 
granted  unto  mv  said  wife,  or  to  the  substituted 
trustee  appointed  in  her  place  and  stead.” 
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The  last  Item  provided : 

“Lastly :  Havinir  every  confidence  that  inv 
wife  will  carefully  carry  out  mv  wishes  in  this  mv 

to  *  to 

last  will,  I  hereby  nominate  and  ai)point  iny  said 
wife  Elia  M.  Kolipinski  to  be  the  executrix  of  this 
mv  last  will  and  testament,  and  that  she  is  hereby 
expressly  absolved  from  the  Ji'iyinir  any  bond 
either  as  said  executrix  or  trustee’’.  (R.,  pp. 
9-12.) 


Said  will  of  Louis  Kolipinski  was  admitted  to  pro¬ 
bate  and  record  and  Ella  M.  Kolipinski  qualified  and 
acted  as  executrix  thereof.  He  left  real  estate  in  the 


District  of  Columbia,  appraised  at  approximately 
$432,000.00,  and  personalty  inventoried  at  $39,855.65. 
During  the  period  of  administration  the  executrix  col¬ 
lected  all  income,  including  rents,  and  paid  all  ex¬ 
penses  of  maintaining  the  real  estate.  Decedent’s  fun¬ 
eral  expenses  and  all  his  just  debts,  including  all  taxes, 
were  fully  paid.  The  executrix  turned  over  to  herself 
as  trustee  the  $12,000.  fund  referred  to  in  the  fifth 


item  of  said  will  for  the  benefit  of  Emilv  Weiss  for 

to 


life,  and  the  fund  of  $20,000.  referred  to  in  the  sixth 
item  of  said  will,  and  turned  over  the  residue  of  the 
personalty,  $9,437.34,  to  herself  individually,  and  the 
final  account  of  the  executrix  was  ap])royed  and 
passed.  (R.,  pj).  180-181.)  Thereafter  said  Ella  M. 
Kolipinski  entered  upon  her  duties  as  trustee  under 
the  will,  and  managed  and  controlled  the  real  estate 
and  collected  the  income  therefrom  arising.  The 
$20,000.  fund  was  deposited  in  savings  accounts  in 
banks,  and  from  time  to  time  various  sums  were  de¬ 
posited  in  and  withdrawn  from  said  accounts.  (R.,  p. 
223.)  She  kept  accurate  accounts  of  her  management. 
Joseph  A.  Hayden,  real  estate  agent,  who  from  1910 
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had  collected  the  rents  for  Dr.  Kolipinski,  kept  the 
accounts  at  first  after  the  doctor’s  death;  and  he  con¬ 
tinued  the  collection  of  rents  for  plaintiff,  (R.,  pp. 
182,  196,  197) ;  but  Dr.  Kolii)inski  broke  her  in”  four 
years  before  his  death,  in  taking  care  of  the  real 
estate.  (R.,  p.  196.) 

August  15,  1918,  Ella  M.  Kolipinski  was  married  to 
one  Louis  F.  C.  Ockershausen.  (R.,  p.  200.)  At  the 
time  of  said  marriage  none  of  the  children  of  Louis 
Kolipinski  had  attained  the  age  of  21  years.  Plaintiff 
consulted  her  attorney  concerning  the  trusteeship,  in¬ 
formed  him  she  had  kept  full  and  comi)lete  accounts  of 
everything  she  had  done  as  trustee,  and  proposed  to 
keep  them,  and  he  advised  her  that  if  she  did  continue 
to  act  as  trustee  she  did  it  at  her  own  risk.  (R.,  p. 
189.)  Slie  did  not  take  any  action  to  have  a  new  trus¬ 
tee  appointed, 

‘‘because  everything  was  running  along  smoothly; 
no  one  was  doing  awav  with  anvthing;  the  chil- 
dren  were  all  small;  I  did  not  see  anv  need  for  it 
and  I  knew  just  how  Dr.  Kolipinski  felt  about 
everything  and  I  thought  I  was  doing  right.  My 
children  were  all  small  and  I  was  doing  every¬ 
thing  for  their  benefit”;  (R.,  pp.  181-182.) 

and  she  continued  to  act  as  such  trustee  in  the  active 
management  and  control  of  the  trust.  She  continued 
the  accounts  in  the  bank  under  the  name  of  “Ella 
Kolipinski”  and  paid  all  estate  bills  under  that  name. 
(R.,  p]).  187,  225.) 

Henrietta  Koli|)inski,  second  of  testator’s  oldest 
two  living  children,  was  married  September  1,  1925,  to 
Brockenbrough  Evans  (R.,  p.  182).  She  was  then 
very  ill,  suffering  from  tuberculosis,  and  had  been  at 
Saranac  from  February  until  July  of  that  year.  She 
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reached  the  age  of  twenty-one  on  September  17,  1925. 
Plaintiff  again  consulted  her  attorney  concerning  the 
continuance  of  her  management  of  the  trust.  She  in¬ 
formed  said  attornev  that  Henrietta  was  verv  ill,  and 
that  the  estate  was  going  along  all  right.  He  advised 
her  if  the  estate  was  going  along  all  right,  and  the  girls 
were  not  just  in  position  yet  to  take  hold  of  things, 
‘\just  kee})  on  doing  things,  go  ahead  as  you  have 
been”  (R.,  j).  182).  Shortly  thereafter  Henrietta  re¬ 
turned  to  Saranac;  she  was  also  in  Saranac  from  1929 
until  September  1933.  (R.,  pp.  182,  190.)  Plaintiff 

continued  to  act  as  trustee  in  fact.  (R.,  p.  163.) 

Decedent  ^s  will  authorized  sale  of  real  estate  only 
“for  a  sum  at  not  less  than  two  (2)  and  one  (1)  half 
(M>)  times  the  then  assessed  value  of  my  said  real 
estate”.  (R.,  p.  10.)  In  1930,  an  offer  was  received 
from  the  District  of  Columbia  for  the  purchase  of 
])roperty  belonging  to  the  trust  situated  at  Pennsyl¬ 
vania  Avenue  and  Four-and-one-half  Street,  North¬ 
west.  Einilie  Kolipinski  Bucy  was  then  living  in 
Brooklyn,  New  York,  and  Henrietta  Kolipinski  Evans 
in  Saranac,  New  York.  Plaintiff  told  them  of  the  of¬ 
fer,  that  they  were  trustees,  and  it  was  necessary  for 
them  to  sign  the  pai)ers.  December  23,  1930,  Emilie 
Kolipinski  Bucy  and  Henrietta  Kolipinski  Evans 
signed  and  verified,  in  the  District,  a  petition  in  which 
thev  were  averred  to  be  trustees  of  the  estate  of  Louis 
Kolipinski,  and  in  which  they  asked  authority  to  ac¬ 
cept  the  District’s  offer  of  $84,000  for  said  property, 
subject  to  real  estate  commission.  The  offer  to  pur¬ 
chase,  and  a  copy  of  the  will  of  Louis  Kolipinski,  were 
attached  to  the'  petition.  It  was  filed  in  Equity  No. 
52248  in  the  Supreme  Court  of  the  District  of  Colum¬ 
bia;  the  sale  was  authorized,  and  was  thereafter  con- 
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snmmated.  In  February,  1931,  check  for  $84,000  pay¬ 
able  to  the  order  of  said  trustees  was  by  them  en¬ 
dorsed  and  delivered  to  plaintiff;  she  paid  therefrom 
the  charges  incident  to  the  sale  (R.,  p.  79),  and  de¬ 
posited  the  remainder  in  said  savings  accounts  in 
banks,  at  interest,  in  the  name  of  “Ella  Kolipinski ’ 
(R.,  pp.  184-187,  192-194.) 

After  plaintiff’s  remarriage  in  1918,  Mr.  Ocker- 
shausen  made  out  her  income  tax  returns  until  his 
death  in  the  fall  of  1933.  (R.,  pp.  220-221.)  '  For  thel 

year  1931,  he  })rei)ared  her  return,  including  therein 
the  current  rental  income  which  she  had  received,  and 
also  an  amount  representing  the)  profit  on  the  sale  of 
said  Avenue  real  estate,  which  profit  was  not  distrib¬ 
uted  to  plaintiff  but  was  considered  as  part  of  the  cor¬ 
pus  of  the  trust,  the  total  purchase  price  being  ac¬ 
counted  for  by  her  in  this  cause.  (R.,  pp.  79,  200.) 
The  tax  calculated  on  the  return  so  made  was  paid. 
In  1934,  the  Bureau  of  Internal  Revenue  took  up  the 
matter  of  the  tax  due  by  the  trust;  plaintiff  employed 
A.  Harding  Paul,  an  income  tax  attorney,  to  handle 
the  Government’s  claim  for  her,  and  paid  him  a  fee  of 
$504.10  (R.,  pp.  200,  80).  He  separated  the  profit  on 
the  sale,  as  taxable  income  of  the  trust,  from  the  cur¬ 
rent  rental  income,  and  made  one  return  for  the  trust 
and  one  for  plaintiff  individually.  In  that  adjustment, 
the  trust  paid  a  net  tax  of  $3,554.93,  exclusive  of  in¬ 
terest,  on  the  profit  fixed  at  $40,312.08;  and  the  calcu¬ 
lation  of  tax  as  paid  and  as  found  due,  with  interest, 
resulted  in  a  refund  of  $255.00.  (R.,  pp.  80,  200,  226.) 

During  her  management  of  the  trust,  plaintiff  had 
the  entire  rental  income  therefrom;  she  expended  and 
used  it  in  preserving  the  real  estate  and  looking  after 
the  children  and  family;  after  paying  the  expenses  of 
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the  upkeep  of  the  real  estate  she  maintained  the  family 
home;  the  children  lived  in  her  home  and  she  sup¬ 
ported  them,  educated  them,  2)rovided  medical  atten¬ 
tion,  gave  them  S2)endiiig  money,  automobiles,  fur 
coats,  everything  they  wanted;  in  case  of  illness,  she 
made  si)ecial  provisions  for  their  care.  (R.,  pj).  187- 
188,  196,  219,  220.)  Whenever  one  of  them  came  to 
her  she  would  give  them  anvthing  thev  wanted,  “thev 
have  never  been  denied  anything  in  this  world”  (R., 
p.  187);  “I  have  always  provided  for  my  children  all 
the  time”  (R.,  p.  188). 

The  defendant  Henrietta  Kolii)inski  Evans  testi¬ 
fied  that  her  mother 

“bought  all  our  clothes,  gave  us  evervthing  we 
wanted  and  five  dollars  a  week  allowance,  but  if 
you  wanted  more,  anything,  she  would  give  you 
that  too.  *  "  We  got  evervthing  we  wmited.  AVe 
were  su])t)Osed  to  stick  to  five  dolhirs  a  week,  but 
of  course,  we  S2)ent  a  good  deal  more,  and  when¬ 
ever  we  wanted  more  she  gave  it  to  us.”  (R.,  p. 
190). 

Her  sister  the  defendant  Piinilie  Koli})inski  Bucy  cor¬ 
roborated  that  testimony  (R.,  j).  196). 

After  the  marriages  of  the  res2)ective  children, 
plaintiff  gave' them  regular  sums  of  money  each  month, 
termed  “allowances”,  commencing  with  $100.  a  month 
to  Henrietta  in  1925;  during  Henrietta’s  illness  in 
Saranac  in  1982  she  received  $200.  a  month  for  seven 
months.  The  allowances  were  increased  to  $130.00 
each,  then  $160.00  each,  and  in  June,  1935,  to  $175.00 
each  per  month,  and  on  sjiecial  occasions  she  made 
gifts  to  them.  (R.,  pp.  163,  182,  190,  220.) 

In  the  year  1935,  questions  arose  concerning  the  dis¬ 
tribution  of  the  income  from  said  trust  (R.,  pp.  188, 
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189, 190,  238) ;  and  in  response  to  letters  written  by  the 
defendant  Henrietta  Kolipinski  Evans  and  her  hus¬ 
band  Brockenbrough  Evans,  plaintiff  wrote  to  her 
daughter  Henrietta  the  letter,  introduced  in  evidence 
by  said  defendant  Ev^aiis,  appearing  on  pages  190-192 
of  the  Record. 

In  that  same  year,  1935,  at  the  request  of  the  defen¬ 
dant  trustees,  plaintiff  transferred  to  them,  as  corpus 
of  said  trust,  the  following  sums  on  deposit  in  banks 
to  the  credit  of  ^‘Ella  Kolipinski’’  (R.,  pp.  ,79,  164, 
186,  201)  : 

American  Security  and  Trust  Company, 

savings  account  $31,357.58 

Washington  Loan  and  Trust  Company, 

savings  account  13,634.26 

Lincoln  National  Bank,  savings  account  19,151.35 

American  Security  and  Trust  Com])any, 

Central  Branch,  checking  account  1.03 


$64,144.22 


Plaintiff  was  and  at  all  times  had  been  willing  and 
desirous  that  the  trustees  take  over  the  active  manage¬ 
ment  of  the  trust  and  do  the  work  she  had  been  doing 
in  their  behalf ;  but  she  claimed  to  be  entitled,'  before 
turning  over  such  management,  to  have  a  determina¬ 
tion  of  the  right  to  the  net  income  when  collected,  the 
right  to  the  $12,000.00  fund  referred  to  in  the  fifth 
Item  of  the  will,  and  the  right  to  the  $20,000.00  fund 
referred  to  in  the  sixth  Item.  Efforts  were  made, 
without  success,  to  come  to  a  settlement.  Finally 
plaintiff'  decided  the  only  way  to  arrive  at  any  satis- 
factorv  solution  of  the  situation  was  to  ask  the  court 
to  construe  the  will.  As  she  testified,  when  asked  by 
defendants’  counsel  if  she  felt  under  any  legal  obliga- 
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tion  under  the  will  to  pay  any  of  the  income  to  the 
children : 

“That  is  whv  1  am  here,  '  to  have  his  Honor 
construe  this  will  to  find  out  jusi  where  I  stand.” 
(R.,  }).  189.) 

September  25,  1935,  a  bill  for  the  construction  of  the 
will  was  filed  by  plaintiff,  in  her  own  rii^ht  and  as  exec¬ 
utrix  under  the  will  of  Louis  Kolii)inski,  deceased. 
She  recited  the  facts  of  the  situation,  and  her  claim 
to  be  entitled  to  the  income  for  life,  to  the  $12,000.00 
fund,  and  to  the  balance  of  the  $20,000.00  fund.  (R., 
pp.  1-12.) 

Each  of  the  answers  to  said  bill  also  asked  for  a 
construction  of  the  will  (R.,  ])p.  22,  29,  31,  33,  41,  45, 
60,  65). 

December  31,  1935,  under  order  (R.,  p.  61)  entered 
herein  on  ai>*reement  of  the  parties  (R.,  p.  241),  plain¬ 
tiff  turned  over  to  said  trustees  the  active  manage¬ 
ment  and  control  of  said  trust,  and  formallv  delivered 
to  them  all  of  the  real  estate  of  the  decedent  then  in 
her  possession,  without  ])rejudice  to  any  of  the  issues 
raised  in  the  cause.  (R.,  pp.  78,  164,  184,  200.) 

After  hearing  May  4  and  5,  1936,  (R.,  p.  66)  Mr. 
Justice  Bailey  filed  June  15,  1936,  his  opinion,  holding 
that  decedent’s  real  estate  constituted  a  trust,  first  for 
the  benefit,  sui)])ort  and  maintenance  of  2)laintiff,  wife 
of  the  testator,  during  her  life,  she  to  be  entitled  to  the 
net  income  during  her  life,  the  testator  reposing  confi¬ 
dence  in  her  use  of  it  for  her  support  and  that  of  his 
children,  but  without  giving  the  children  any  estate 
in  the  income  until  after  her  death;  that  the  fund  of 
not  to  exceed  $20,000.00  is  2)art  of  the  same  trust  fund; 
that  the  $12,000.00  fund  belongs  to  plaintiff  absolutely; 
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that  defendants  are  entitled  to  an  accounting  of  plain¬ 
tiff  of  the  corpus  of  the  trust  estate.  (R.,  pp.  ,  66-67.) 

June  22, 1936,  the  court,  in  accord  with  said  decision, 
decreed  that  plaintiff  is  entitled  in  her  own  right  dur¬ 
ing  her  life  to  the  income  of  said  trust  estate ;  that  the 
four  adult  defendants  have  no  estate  in  said  income 
until  after  her  death;  that  the  trustees  pay  over  to 
plaintiff  in  her  own  right  all  the  net  income  of  said 
trust  estate;  that  the  $20,000.00  fund  is  a  part  of  the 
trust  estate  created  by  the  will;  that  the  $12,000.00 
fund  belongs  to  i)laintiff  in  her  own  right.  The  cause 
was  referred  to  the  Auditor  for  an  accounting  by 
plaintiff  of  the  corpus  of  the  trust  estate,  and  to  re¬ 
ceive  testimony  and  make  recommendations  as  to  fees 
and  allowances,  if  any,  to  be  made  out  of  the  trust 
estate  to  the  guardians  ad  litem  and  to  counsel  for 
the  adult  })arties,  and  the  cause  was  continued  to 
await  the  Auditor’s  report  and  recommendations  and 
the  further  order  of  court  thereupon  (R.,  pp.  68*69). 

Exceptions  were  noted  on  behalf  of  all  the  defen¬ 
dants  other  than  the  defendant  Louis  Kolipinski.  The 
defendants  Henrietta  Kolipinski  Evans  and  Emilie 
Kolipinski  Bucy,  individually  and  as  trustees,  and  the 
defendant  Eleanore  Kolipinski  Smith  appealed  from 
the  decree  except  as  to  the  ruling  relating  to  the 
$20,000.00  fund ;  the  Smith  infant  defendants  appealed 
from  the  decree  in  that  it  directed  the  Auditor  to  rec¬ 
ommend  fees  to  counsel  payable  out  of  the  trust  Estate, 
from  the  ruling  as  to  the  $12,000.00  fund  and  as  to  the 
payment  of  income  to  plaintiff.  The  court  held  the  de¬ 
cree  was  not  a  final  one  such  that  an  appeal  could  be 
taken  therefrom,  and  declined  to  fix  bond  for  costs  or 
as  supersedeas  (R.,  pp.  68-71). 
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Plaintiff  presented  before  the  Auditor  (R.,  p.  199) 
her  account  of  the  corpus  of  said  trust  estate  as  found 
by  the  court.  She  charged  herself  with  the  real  estate 
devised  by  decedent,  including  proceeds  of  insurance 
policy  on  dwelling  destroyed  by  fire,  and  proceeds  of 
sale  of  the  Avenue  property,  and  with  the  $20,000.00 
fund,  and  claimed  credit  for  corpus  property  turned 
over  to  the  trustees,  and  for  expenditures  claimed  to 
be  properly  chargeable  to  corpus,  for  which  expendi¬ 
tures  she  produced  vouchers.  Said  account  showed  a 
net  balance  due  to  plaintiff  of  $17,522.22.  (R.,  pp. 

78-90.) 

Hearings  before  said  Auditor  were  had  October  28, 
November  10  and  November  20,  1936.  The  Auditor’s 
report  was  hied  Hay  19,  1937  (R.,  p.  74,  90).  The  re- 
])ort  charged  ])laintiff  with  said  moneys  received  by 
her  as  part  of  the  corpus  of  the  trust  estate  including 
the  $20,000.00  fund  and  credited  her  with  moneys 
transferred  to  the  successor  trustees,  and  with  expen¬ 
ditures  found  by  him  chargeable  to  corpus.  He  disal¬ 
lowed  as  charges  against  corpus  the  amount  of 
$4,059.03  representing  income  tax  on  profit  on  sale  of 
corpus  real  estate  and  attorney’s  fee  for  adjustment 
of  said  tax;  the  amount  of  $1,846.56  re2)resenting  spe¬ 
cial  assessments  for  paving  etc.  against  corpus  real 
estate,  and  a  number  of  the  expenditures  claimed  by 
her  for  improvements  and  betterments  of  the  trust 
])roperties.  Total  disallowances  amounted  to  $22,- 
696.69,  resulting  in  a  finding  that  th.e  balance  due  by 
plaintiff  of  the  corpus  of  the  trust  estate  created  by  the 
will  was  $5,174.47.  (R.,  p.  90.) 

Exceptions  were  filed  to  said  report  by  all  the  par¬ 
ties,  other  than  said  Louis  Kolipinski  (R.,  pp.  92-103, 
103-104,  104-109,  109-120  120-121). 
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Plaintiff  excepted  to  the  disallowance,  as  corpus  ex¬ 
penditures,  of  the  following: 

Income  tax  on  profit  on  sale  of  real  estate  (Excep¬ 
tion  No.  1);  special  assessments  for  paving  (Excep¬ 
tion  No.  2) ;  improvements  and  betterments  on  corpus 
l)roperties,  including  new  roofs,  and  rebuilding  and 
renovating  trust  properties  (Exceptions  Nos.  3j  4, 
5,).  She  further  excepted  to  the  failure  of  the  Audi¬ 
tor  to  find  that  she,  having  accounted  for  said  trust 
estate,  including  said  $20,000.00  fund  held  to  be  part 
of  the  trust  estate  created  by  the  will,  is  entitled  to  the 
iine^xpended  balance  of  $19,150.00  of  said  fund  re¬ 
maining  at  the  termination  of  her  trusteeship  (Excep¬ 
tion  No.  7) ;  to  the  finding  charging  her  with  $5,174.47, 
or  any  other  amount  (Excei)tion  No.  0) ;  and  from  the 
failure  to  find  that  there  is  due  her  from  said  trus¬ 
tees  the  sum  of  $8,542.56  plus  $19,150.00  (Exception 
No.  8)  (R.,  pp.  109-120). 

Thereafter  the  cause  came  on  for  hearing,  before 
Mr.  Justice  O’Donoghue,  on  said  exceptions  to  the 
Auditor’s  report  (R.,  p.  121)  resulting  in  a  finding  in 
part  for  plaintiff  and  in  part  for  defendants.  Plain¬ 
tiff’s  exceptions  (R.,  pp.  109-120)  were  overruled;  the 
exceptions  of  the  defendant  trustees  (R.,  pp.  104-109) 
were  granted,  except  their  exception  No.  2,  and  excep¬ 
tions  Nos.  3,  4,  6,  7,  8  and  9  of  the  Smith  defendants 
(R.,  pp.  84-104)  were  granted,  and  Nos.  1,  2,  5,  10  and 
11  were  overruled.  (R.,  pj).  129-132.) 

Thereupon  appeals  were  noted  (R.,  pp.  132-134). 
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ASSIGNMENT  OF  ERRORS. 

The  Court  erred: 

1.  In  holding  as  matter  of  law  that  the  fund  not  to 
exceed  $20,000.00  from  the  personal  estate  of  Louis 
Kolipinski,  deceased,  referred  to  in  the  sixth  item  of 
his  will,  is  a  part  of  the  trust  estate  created  by  said 
will. 

2.  In  failing  to  hold  as  matter  of  law  that  said  fund 
of  not  to  exceed  $20,000.00  was  for  the  protection  of 
plaintiff  only,  as  trustee,  and  upon  the  termination  of 
her  trusteeship  fell  into  the  residue  of  decedent’s 
estate,  bequeathed  to  plaintiff. 

3.  In  overruling  plaintiff’s  exception  No.  1  to  the  re¬ 
port  of  the  Auditor  filed  herein  May  19,  1937. 

4.  In  overruling  plaintiff’s  exception  No.  2  to  said 
report  of  the  Auditor. 

5.  In  overruling  plaintiff’s  exception  No.  3  to  said 
report  of  the  Auditor. 

6.  In  overruling  plaintiff’s  exception  No.  4  to  said 
report  of  the  Auditor. 

7.  In  overruling  plaintiff’s  exception  No.  5  to  said 
report  of  the  Auditor. 

8.  In  overruling  plaintiff’s  exception  No.  6  to  said 
report  of  the  Auditor. 

9.  In  overruling  plaintiff’s  exception  No.  7  to  said 
report  of  the  Auditor. 

10.  In  failing  to  find,  as  matter  of  law,  that  plaintiff, 
having  accounted  for  the  total  of  the  corpus  of  said 
trust  estate,  including  said  fund  of  not  to  exceed 
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$20,000.00  referred  to  in  said  sixth  item  of  said  will, 
is  entitled  in  her  own  right  to  the  unexpended  balance 
of  $19,150.00  of  said  fund  remaining  at  the  termina¬ 
tion  of  her  trusteeship  of  said  estate. 

11.  In  overruling  plaintiff  ^s  exception  No.  8  to  said 
report  of  the  Auditor. 

12.  In  holding,  as  matter  of  law,  that  income  tax, 
and  attorney’s  fee  for  adjustment  of  such  income  tax, 
paid  on  profit  realized  from  sale  of  corpus  real  estate 
of  said  trust  estate,  when  said  profit  was  added  to  said 
corpus,  should  be  charged  to  the  income  of  said  trust 
estate  and  paid  by  the  income  beneficiary. 

13.  In  holding,  as  matter  of  law,  that  special  assess¬ 
ments  for  paving  levied  by  the  District  of  Columbia 
against  corpus  real  estate  of  said  trust  estate  are 
chargeable  to  the  income  of  said  trust  estate. 

14.  In  holding,  as  matter  of  law,  that  expenditures 
for  permanent  improvements  and  for  betterments  of 
corpus  properties,  necessary  to  keep  said  trust  prop¬ 
erties  income-producing  and  to  preserve  them  for  sub¬ 
sequent  parties  in  interest,  are  chargeable  to  the  in¬ 
come  of  said  trust  estate. 

15.  In  sustaining  exceptions  Numbers  1,  3,  4,  5  and 
6  (with  certain  specified  modifications)  of  the  defen¬ 
dants  Emilie  Kolipinski  Bucy  and  Henrietta  Koli- 
pinski  Evans,  Trustees,  to  said  report  of  the  Auditor. 

16.  In  sustaining  exceptions  Numbers  3,  4,  6,  7,  8 
and  9  (with  certain  specified  modifications)  of  the 
Smith  defendants  to  said  report  of  the  Auditor. 

j 

17.  In  ratifying  and  confirming  said  report  of  the 
Auditor  in  so  far  as  said  report  disallowed,  as  charges 
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against  the  corpus  of  said  trust  estate,  the  amounts 
.  for  which  plaintiff  claimed  credit  as  corpus  expendi¬ 
tures,  as  set  out  in  her  exceptions  Xos.  1  to  8  inclu¬ 
sive. 


18.  In  failing  to  ratify  and  confirm  said  report  of 
the  Auditor  in  so  far  as  said  report  allowed  as  charges 
against  the  corpus  of  said  trust  estate  the  expenditures 
excepted  to  by  said  defendants  in  their  resi)ective  sus¬ 
tained  exceptions. 


19.  In  finding  and  holding  that  plaintiff,  Ella  M. 
Ockershausen,  is  indebted  to  Einilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  substituted  trustees 
of  the  estate  of  Louis  Kolipinski,  deceased,  in  the  sum 
of  $19,120.60,  or  any  other  sum,  on  account  of  the  cor¬ 
pus  of  the  trust  estate  created  by  the  will  of  said  Louis 
Kolipinski,  deceased. 


20.  In  failing  to  hold  that  said  Einilie  Koli])inski 
Bucy  and  Henrietta  Kolipinski  p]vans,  substituted 
trustees  of  the  estate  of  Louis  Kolipinski,  deceased, 
are  indebted  to  plaintiff  Ella  Ockershausen  in  her 
own  right,  in  the  sum  of  $8,542.56  from  the  corpus  of 
said  trust  estate,  for  expenditures  made  by  iilaintiff 
for  the  benefit  of  said  corpus  of  said  trust  estate,  and 
in  the  further  sum  of  $19,150.00  unexpended  balance 
of  said  fund  of  not  to  exceed  $20,000.00  referred  to  in 
said  sixth  item  of  said  will. 

(Addition  to  Recoj'd,  pp.  2-5.) 


POINTS  OF  LAW  TO  BE  DISCUSSED. 

1.  The  fund  not  to  exceed  $20,000.00,  referred  to  in 
the  sixth  item  of  the  will,  is  not  part  of  a  trust  estate 
created  by  the  will,  but  a  trust  fund  for  the  jirotection 
of  plaintiff,  only,  and,  in  either  aspect,  because  of  tlie 
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termination  of  her  trusteeship,  the  balance  of  said 
fund  passed  under  the  residuary  clause  to  plaintiff. 
(Assignments  Nos.  1,  2,  9,  10,  Addition  to  Record,  pp. 
2,  3.) 

2.  Income  tax  on  profit  on  sale  of  corpus  real  estate 
is  payable  from  corpus  and  not  income.  (Assign¬ 
ments  Nos.  3,  12,  Addition  to  Record,  p.  3.) 

3.  Special  assessments  for  paving  levied  against 
corpus  real  estate  are  payable  from  corpus  and  not 
income.  (Assignments  Nos.  4,  13,  Addition  to  Record, 
p.  3.) 

4.  Expenditures  for  structural  work,  permanent  im¬ 
provements  and  betterments  to  corpus  real  estate  are 
payable  from  corpus  and  not  income.  (Assignments 
Nos.  5,  6,  7,  14,  15,  16,  Addition  to  Record,  pp.  3,  4.) 

ARGUMENT. 

The  $20,000.00  Fund. 

Plaintiff’s  Assignments  of  Error  Nos.  1  and  2,  and 
9  and  10,  (Addition  to  Record,  pp.  2,  3)  are  directed  to 
the  decision  of  the  Court  below  that  the  $20,000.00  fund 
referred  to  in  the  sixth  item  of  the  will  of  Louis  Koli- 
pinski  deceased  is 

‘‘part  of  the  trust  estate  created  by  the  wilP’, 

and  in  failing  to  find  that  said  fund  was  a  separate 
trust  protection  for  plaintiff,  only,  which  upon  termina¬ 
tion  of  her  trusteeship  of  the  real  estate  fell  into  the 
residue  of  the  estate,  bequeathed  to  her;  further,  in 
failing  to  find  that,  in  any  event,  plaintiff  having  ac¬ 
counted  for  the  whole  corpus  of  the  trust  estate  created 
by  the  will,  as  found  by  the  Court  below,  including  that 
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fund,  is  now  entitled  in  her  own  riglit  to  the  unexpended 
balance  thereof  remaining  at  the  termination  of  the 
trust  created  bv  the  will  as  to  that  fund. 

The  clause  in  question  is  as  follows: 

^‘Item:  In  the  event,  that  total  value  of  my  per¬ 
sonal  estate,  consisting  of  either  money,  bonds,  or 
other  securities  shall  equal  the  sum  of  Ten  Thou¬ 
sand  dollars  ($10,000.00)  or  more;  I  then  give 
and  bequeath  the  same  to  my  wife  Ella  M.  in  trust 
to  hold  as  a  fund,  with  which  to  settle  and  satisfv 
any  and  all  claims,  demands,  suits  or  damages 
that  niav  arise  auninst  mv  said  wife  as  trustee  in 
the  management  and  j)rotection  of  my  said  real 
estate;  Provided  that  said  trust  fund  shall  not  ex¬ 
ceed  the  sum  of  Twenty  thousand  dollars  ($20,- 
000.00).  Said  trust  fund  shall  be  ke])t  on  dej)osit 
in  one  or  more  Banking  institutions  at  intei*est, 
which  interest  shall  be  addeded  to  the  income  here¬ 
inbefore  j)rovidod  and  to  be  used  for  the  ))enetit, 
supi)ort  and  maintenance  of  my  said  wife  and 
children.’’ 

Plaintiff  contends  that  said  fuud  is  foi*  her  ])rotec- 
tion,  only,  as  trustee;  that  the  trust  i)rovisions  of  said 
paragraph .  contem])late  its  continuation  only  during 
her  trusteeship  of  the  real  estate,  and  that  u])on  the 
termination  of  such  tiusteeshij)  said  fund,  no  i)rovision 
being  made  for  its  continuance  or  its  dis])osition,  fell 
into  the  residue  of  the  estate,  in  tlie  immediately  fol¬ 
lowing  ])aragraph  devised  and  becpieathed  to  her. 

The  will  of  Louis  Koli])inski  did  not  establish  a  com¬ 
posite  trust  from  the  residue  of  his  estate,  real  and 
personal,  or  otherwise.  The  first  j)rovision  of  the  will 
is  the  devise  of  ‘^all  mv  real  estate”  followed  bv  “In 
and  ui)on  the  trusts  nevertheless".  Xo  personalty  is 
included  in  that  trust, — nothing  but  “all  my  real 


21 


estate^ \  He  directs  the  collection  of  ^^all  income  there¬ 
from  arising”;  he  further  directs  the  payment  of 
funeral  expenses  and  debts  and  costs  of  administra¬ 
tion,  and  directs  the  use  of  ‘^said  income  of  my  real 
estate” 

‘‘for  the  benefit,  support  and  maintenance  of  my 

said  wife  Ella  M.  during  her  life  and  the  lives  of 

inv  children  now  living  and  for  anv  children  that 

mav  hereafter  bo  born  to  me.” 

%• 

Upon  the  death  of  his  said  wife  and  children  “said 
real  estate”  shall  descend  to  their  right  heirs  at  law. 

The  two  Items  next  following  give  })ower  to  “my 
said  trustee”  to  sell,  under  certain  conditions,  a  part 
or  the  whole  of  “my  said  real  estate”,  and  to  reinvest 
proceeds,  but  not  to  mortgage  “my  real  estate”.  Such 
sale  is  the  only  provision  in  the  will  for  any  change 
of  form  of  investment  of  “my  said  real  estate”,  and 
the  only  means  by  which  any  corpus  cash  could  be 
made  available. 

After  disj)osing  of  the  principal  i)art  of  his  property, 
— “all  my  real  estate”, — testator  establishes  in  the 
fifth  item  a  separate  trust  to  provide  a  life  income 
for  his  sister  Emily  Weiss  from  an  investment  of 
$12,000.00  “from  my  i)ersonal  estate”. 

Then  follows  the  sixth  Item,  here  under  considera¬ 
tion. 

Plaintiff  contends  the  court  below  was  in  error  in 
construing  the  $20,000.00  fund  to  be  “part  of  the  trust 
estate  created  bv  the  will”.  Testator  did  not  in  terms 
create  a  “trust  estate”;  that  phrase  does  not  appear 
in  his  \vill. 

The  sixth  Item  is  not  expressed  in  terms  similar  to 
those  of  the  second  Item,  referring  to  the  real  estate. 
The  “trust  fund”  is  not  stated  to  be  a  part  of  any  pther 
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trust.  It  is  clearly  a  separate  gift,  not  connected  with 
the  trust  established  in  “all  mv  real  estate”;  but  the 
fund  is  called  a  “trust  fund”  to  provide  means  of 
settling  claims  against  “my  said  wife  as  trustee  in  the 
management  and  protection  of  my  said  real  estate”. 
He  does  not  })rovide  for  settlement  of  claims  or  de¬ 
mands  against  a  “trust  estate”  or  against  “my  said 
real  estate”. 

The  second,  third  and  fourth  Items  state  their  sub¬ 
ject-matter  in  nine  instances  as  “all  my  real  estate”, 
“mv  real  estate”,  “said  real  estate”,  “mv  said  real 
estate”.  The  fifth  and  sixth  Items  as  carefully  desig¬ 
nate  the  source  of  their  subject-matter  as  “my  })ersonal 
estate”.  The  subjects  of  the  three  trusts  are  ade¬ 
quately  defined,  in  sei)arate  ])aragraphs,  with  no  in¬ 
timation  of  an  intent  to  mingle  “my  real  estate”  and 
“my  personal  estate”  in  one  conveyance  of  title,  or  to 
establish  any  “trust  estate”  comprising  both. 

In  United  States  Trust  Company  v.  Commissioner 
of  Internal  Revenue,  296  U.  S.  481,  488,  80  L.  Ed.  340, 
and  in  Commissioner  of  Internal  Revenue  v.  Mellvaine, 
(C.  C.  A.  7)  78  F  (2d)  787,  trust  instruments  were  held 
in  each  instance  to  create  three  separate  and  several 
trusts,  although  each  beneficiarv’s  interest  was  an  un- 
divided  one-third  of  slock  certificates  and  cash  held  by 
one  trustee.  In  the  Mcllvaine  case  the  court  said: 


“If  the  conditions  and  terms  of  the  several 
trusts  so  created  had  differed  radically  from  one 
another,  and  there  had  been  different  trustees, 
there  would  have  been  no  question  but  that  the 
trusts  were  separate  and  several.  But  is  this  dif¬ 
ferent  if  the  terms  of  each  of  the  trusts  which  the 
donor  thus  undertook  to  create  are  identical  and 
the  trustees  the  same?  This  of  itself  would  not 
amalgamate  into  one  trust  that  which  would  other¬ 
wise  be  three.” 
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A  comparison  of  the  language  of  the  testator  in  this 
and  other  paragraphs  of  his  will  clearly  shows  that  in 
such  other  paragraphs  he  had  in  mind  that  some  per¬ 
son  other  than  his  wife  might  be  charged  with  the  duties 
therein  set  out,  while  in  the  sixth  Item  he  shows  with¬ 
out  question  his  intention  to  make  that  fund  a  par¬ 
ticular  trust  fund  for  the  protection  only  of  ‘‘my  said 
wife  as  trustee”. 

When  he  authorizes  sale  of  real  estate,  he  says: 

‘‘I  therefore  authorize  and  empower  my  said 
truster  to  sell.  *  *  *  But  mv  said  trustee  is  not 
authorized  to  mortgage”  etc. 

Should  any  ])roi)erty  be  sold  he  directs  “my  trustee^ ^ 
to  reinvest  the  proceeds. 

He  gives  and  bequeaths  to  “my  executrix  and  trus¬ 
tee  herein  named”  the  $12,000  trust  fund  for  Emily 
Weiss. 

All  the  last-mentioned  references  are  to  an  unnamed 
person  in  an  official  capacity,  not  to  a  person  individu- 
allv  named. 

But  in  the  sixth  Item,  if  his  personal  estate  equals 
$10,000.  or  more,  he  gives  and  bequeaths  it,  provided 
it  shall  not  exceed  $20,000.00, 

“to  mv  wife  Ella  M.” 

in  trust  to  hold  as  a  fund  to  settle  claims  and  demands 

“that  mav  arise  against  mv  said  wife  as  trus- 
tee  in  the  management  and  protection  of  my  said 
real  estate”. 

He  carefully  refrains  from  giving  the  fund  to  “my 
executrix  and  trustee”  as  in  the  fifth  Item  of  $12,000. 
from  his  personal  estate,  or  to  “my  trustee”,  referred 
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to  in  the  third  and  fourth  Items.  The  fund  is  not  given 
‘‘to  my  wife  Ella  as  trustee  hereinbefore  ap¬ 
pointed’’;  there  is  nothing  to  indicate  the  $20,000  fund 
was  a  part  of  the  trust  comprising  the  real  estate,  or 
even  an  adjunct  to  it. 

AVhen,  having  once  used  for  his  testamentary  pur¬ 
poses  his  own  conception  of  the  words  “my  trustee”, 
the  testator  rejected  that  word  in  a  later  portion  of  his 
will, 

‘*he  at  least  suggested  the  possibility  that,  in 
refusing  the  word  once  used,  and  laying  hold  of 
another,  he  intended  not  merely  a  departure  in 
expression,  which  would  have  been  utterly  idle, 
but  a  change  in  ])urpose,  which  was  substantial.” 

In  rc  V(nght\^  Estate.  164  X.  Y.  S.  738. 

While  he  states  his  intentions  that  “mv  real  estate” 

% 

shall  be  i)reserved  as  a  whole  for  the  benefit  of  his  wife 
and  children  “during  their  lives”,  the  sixth  Item  con¬ 
tains  no  such  provision  for  the  continuance  of  the  use 
of  the  income  from  the  trust  fund. 

“Although  it  is  not  provided  in  s})ecitic  words 
in  the  trust  instrument  when  the  trust  shall  termi¬ 
nate,  the  settlor’s  intention  as  to  the  termination 
of  the  trust  may  be  shown  by  the  pur})oses  of  the 
trust  as  declared  in  the  trust  instrument.” 

Bestatinnent  of  Trusts^  Sec.  334  comment  b. 

The  absence  of  any  limitation  of  time  during  which 
the  interest  from  the  fund  shall  be  used  as  directed 
clearlv  shows  that  testator  considered  the  language  of 
the  paragraph  was  in  itself  an  expression  of  the  time 
of  its  continuance,  for  the  fund  could  not  be  used  for 
its  designated  purpose  except  while  plaintiff  was  “trus¬ 
tee  in  the  management  and  protection  of  my  said  real 


25 


estate.”  The  very  nature  of  that  purpose  necessarily 
limited  its  duration  to  that  trusteeship. 

In  In  rr  EFtate  of  Marshall  Bunting,  220  Iowa  186, 
190,  193^,  261  X.  W.  922,  it  was  held  that  a  trust  ‘‘for 
the  use  and  ])enefit  of  my  daughter  Oharlotta  Case” 
the  income  to  be  used  in  the  discretion  of  the  trustee 
“for  the  care  and  support  of  my  said  daughter”,  termi¬ 
nated  upon  the  daughter’s  death,  and  the  fund  fell  into 
the  residue  of  the  estate.  The  court  said : 


“If  the  testator  had  said  ‘for  the  care  and  sup¬ 
port  of  my  said  daughter  during  her  lifetime’,  it 
could  hardlv  be  argued  that  anv  right  to  the  fund 
vested  in  the  i)orsonal  representatives  of  the 
daughter  after  her  decease,  yet  the  addition  of 
the  words  ‘during  her  lifetime’  would  not,  in  fact, 
add  anything  to  the  language  used,  because  the 
fund  could  not  be  used  for  her  care  and  support 
except  during  her  lifetime.  The  very  nature  of  the 
ex})enditures  to  be  made  necessarily  limited  their 
making  to  the  term  of  the  natural  life  of  the 
daughter.  *  *  * 

“The  fact  is  that  the  will  makes  no  specific  pro¬ 
vision  for  the  disposition  of  the  fund  in  the  event 
it  cannot  be  used  for  the  care  and  support  of  Char- 
lotta  Case  because  of  her  death.  It  must  therefore 
be  considered  to  be  a  part  of  the  estate  not  Specifi¬ 
cally  devised  and  passing  under  the  residuary 
clause  of  the  will.” 


In  Hentschel  v.  Fid  el  if  g  d  Deposit  Co.  of  Maryland, 
86  F  (2d)  833,  it  was  said: 


“The  creator  of  a  trust  may  manifest  an  inten¬ 
tion  that  the  trust  shall  cease  or  fail  unless  the  per¬ 
son  named  by  the  creator  as  trustee  shall  continue 
to  act  as  trustee,  or  if  the  purposes  of  the  trust 
could  not  be  carried  out  unless  he  acts,  and  under 
such  circumstances  the  trust  will  fail  for  lack  of 
a  trustee.  Restatement  of  Law,  Trusts,  p.'  111”. 
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When  plaintiff  ceased  to  be  trustee  of  the  real  estate, 
the  necessity' and  occasion  for  the  trust  fund  was  at  an 
end.  There  is  no  direction  that  the  fund  shall  be  kept 
on  deposit  for  any  longer  term,  or  for  the  protection  of 
any  one  else. 

When  the  object  of  the  trust  has  been  accomplished, 
or  is  at  an  end,  the  subject  of  the  trust  reverts  to  the 
grantor  or  his  estate. 

‘^The  doctrine  is  well  settled,  that  whatever  the 
language  by  which  the  trust  estate  is  vested  in  the 
trustee,  its  nature  and  duration  are  governed  by 
the  re(]uireinents  of  the  trust.  *  *  * 

‘‘This  subject  is  considered  and  the  authorities 
fully  reviewed  by  ^Ir.  Justice  Swayne,  in  Doe, 
Lessee  of  Poor,  v.  Ponsidine,  6  Wall.  458.  ‘It  is 
well  settled’,  says  lie,  ‘that  where  no  intention  to 
the  contrary  appears,  the  language  used  in  creat¬ 
ing  a  trust  will  be  limited  and  restrained  to  the 
purposes  of  its  creation.  And  when  they  are  satis¬ 
fied,  the  estate  of  the  trustee  ceases  to  exist,  and 
his  title  becomes  extinct.  The  extent  and  duration 

of  the  estate  are  measured  bv  the  obiects  of  its 

•  ** 

creation.’  ” 

Y()U}t(j  V.  BrdfJlcij,  101  U.  S.  782,  787,  788. 

See  also: 

Copenliavvr  v.  PotdlctoiK  155  Va.  463,  155  S.  E. 

802; 

Dai'is  V.  Williams,  85  Tenn.  646,  quoted  in 

Tramell  v.  Trnmc'll,  162  Tenn.  1,  34; 

Mayhew  v.  Godfrey,  103  !Mass.  290. 

In  re  Kruce's  Estalc,  51  P.  (2d)  1174  (California, 
1935),  considered  a  tiust  established  by  the  will  of 
Edwin  J.  Kruce,  for  the  benefit  of  his  daughter;  the 
residue  of  his  estate  was  given  to  his  wife.  The  court 
said: 
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‘‘We  are  not  asked  to  construe  an  imperfect  or 
incomplete  disposition,  but  to  supply  one  which  is 
not  expressed  at  all,  and  which,  we  think,  is  not 
necessarily  implied.  If  the  testator  omitted,  as 
we  are  satisfied  lie  did,  to  make  a  specific  disposi¬ 
tion  of  the  remainder  of  the  trust  estate  in  the 
event  that  has  occurred,  that  omission  may  not  be 
supplied  by  the  court.  This  is  true  whether  the 
omission  be  the  result  of  design  or  oversight.  *  •  * 
The  residuary  provision  is  controlling  in  the  ab¬ 
sence  of  a  contrary  specific  disposition.’’ 


Even  if  it  be  considered  that  the  $20,000  fundds  part 
of  a  “trust  estate  created  by  the  will”,  plaintiff,  having 
accounted  for  all  which  the  court  found  was  in  her  pos¬ 
session  as  corpus  of  “the  trust  estate  created  by  the 
will,”  is  entitled  to  have,  as  and  for  her  own,  as  part 
of  the  residue  of  the  decedent’s  estate,  the  unexjpended 
balance  of  $19,150.00  thereof  remaining  at  the  close  of 
her  trusteeship  (R.  p.  80),  when  there  was  no  longer 
any  necessity  or  occasion  for  such  ])ortion  of  the  trust. 

In  either  aspect — whether  the  $20,000.  is  a  separate 
“trust  fund”  for  the  benefit  of  plaintilf,  only,  or 
whether  it  is  a  part  of  a  “trust  estate  created  by  the 
will”  as  found  by  the  court  below — the  language  creat¬ 
ing  it  is  limited  and  restrained  to  the  purposes  of  its 
creation,  and  when  thcv  were  satisfied  the  trust  ceased 
and  the  fund  became  distributable  under  the  residuary 
clause  of  the  will. 

In  In  re  Henry's  Estate,  275  N.  Y.  S.  454,  457,  it  was 
said : 


“A  general  residuary  clause  carries  every  in¬ 
terest,  whether  known  or  unknown,  immediate  or 
remote,  unless  it  is  manifestly  excluded.  The  in¬ 
tention  to  include  is  presumed.” 


28 


And  ill  In  re  Frey's  Tr?7^,  277  X.  Y.  S.  269,  consider¬ 
ing  whether  certain  jn’operty  was  incliuled  in  a  gift  to 
testator’s  son  or  in  the  residue  given  to  testator’s  wife, 
the  court  said : 

“  ‘Tlie  inclusion  of  a  residuary  clause  in  a  will 
calls  for  a  ditVerent  construction  of  preceding 
paragraphs  thaii  in  wills  which  do  not  contain  a 
residuan,"  gift.’  Matter  of  Reynolds,  124  X.  Y. 
388,  20  X.  E.  954.  ^  ' 

“*  *  *  A  gift  of  the  residue  means  all  of  which 
no  effectual  dis])osition  is  made  by  the  will,  other 
than  bv  the  residuarv  clause.'' 


Chief  Justice  Taney,  in  his  opinion  in  Bosley  v. 

Wyatt j  14  How.  390,  397,  399,  said: 

“But  it  must  be  remembered  that  the  residuary 
clause  in  the  codicil  gives  to  his  wife  ail  his  real  as 
well  as  ])ersonal  property,  not  otherwise  disposed 
of ;  and  therefore  is  broad  enough  to  embrace  the 
interest  in  question,  although,  in  contemplation  of 
law,  it  belongs  to  the  real  tv.  *  *  * 

^  It  is  manifest,  from  the  whole  context  of 
the  will  and  codicil,  that  he  did  not  moan  to  die 
intestate  of  any  t»ortion  of  his  ])roperty;  and  that 
what  did  not  pass  to  otliers  by  a  specific  devise  or 
bequest,  should  go  to  his  wife.” 


Plaintiff  submits  that  the  action  of  the  court  below 
with  respect  to  said  ^1^20, 000.00  trust  fund  should  be  re¬ 
versed,  and  the  trustees  of  the  estate  of  Louis  Kolipin- 
ski  should  be  required  to  pay  to  her  said  unexpended 
balance  of  $19,150.00  of  said  trust  fund. 
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INCOME  TAX  ON  PROFIT  ON  SALE  OF  TRUST 

REAL  ESTATE. 

Plaintiff’s  Assignments  of  Error  Nos.  3  and  12  (Ad¬ 
dition  to  Record,  p.  3)  are  based  upon  the  charge  to 
cu]*rent  income  of  the  income  tax  paid  to  the  United 
States  on  profit  from  sale  of  part  of  the  trust  real 
estate,  which  profit  was  not  distributed  to  the  income 
beneficiary,  but  added  to  the  cor])us  (R.,  pp.  79-80,  200, 
226) ;  the  Assignment  also  includes  the  attorney’s  fee 
for  adjusting  said  tax  with  the  government  (R.,  pp. 
79-80,  200).  ' 

The  original  tax  return  made  for  plaintiff  for  the 
vear  1931,  when  the  sale  of  the  Pennsylvania  Avenue 
l)roperty  for  $84,000.00  was  consummated,  included 
both  the  current  rental  income  and  the  amount  calcu¬ 
lated  as  profit  on  said  sale;  and  the  tax  of  $3,903.30 
shown  on  that  return  was  paid.  In  1934  the  Govern¬ 
ment  required  a  return  for  the  trust  on  the  profit  re¬ 
ceived,  and  the  matter  was  adjusted  on  behalf  of  the 
tax])ayer  by  A.  Harding  Paul,  an  income  tax  attorney, 
who  ])repared  separate  returns  for  the  current  income 
juid  for  the  trust.  The  tax  due  by  the  trust  was  fixed 
at  $3,554.93,  on  profit  of  $40,312.08  (R.,  pp.  80,  200, 
226),  and  Mr.  Paul  was  paid  a  fee  of  $504.10  for  his 
services  (R.,  p.  200). 

At  the  time  of  sale,  after  paying  commission  and  ex¬ 
penses,  the  net  proceeds  were  placed  on  deposit  in  sav¬ 
ings  banks  awaiting  a  favorable  reinvestment  (R.,  p. 
194)  and  were  considered  as  corpus  of  the  trust  repre¬ 
senting  the  real  estate  so  sold. 

The  amount  allocated  to  ^‘profit”  for  income  tax 
pur])oses  was  not  separated,  or  considered  as  “in¬ 
come”  from  the  trust  to  be  distributed,  and  it  was  not 
distributed,  but  was  added  to  corpus  and  accounted 
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for  as  such  in  this  proceedin«:.  Plaintiff  claims  the 
corpus  is  therefore  liable  for  the  tax  thereon,  and  for 
the  lei>:al  services  required  in  making  the  adjustment 
with  the  government. 

In  Chambers  v.  Commissioner  of  Infernal  Revenue, 
77  F.  (2d)  95,  the  Court  affirmed  the  decision  of  the 
Hoard  of  Tax  Appeals  holding  gains  realized  from 
sales  of  stock  and  real  estate  belonging  to  a  trust  es¬ 
tate  were  not  gains  and  profits  to  the  beneficiaries,  nor 
income  from  operation  of  the  property  distributable 
to  the  beneficiaries,  but  were  gains  accumulated  to 
corpus,  which  became  i)art  of  the  corpus,  and  that  in¬ 
come  tax  thereon  was  payable  by  the  trustees  from 
corpus,  and  not  by  the  income  beneficiaries.  The  will 
])rovided  that  the  trustees 

“should  keep  said  estate  together  and  intact  as  to 
|)rincip  iF’ 

except  as  provided  for  distribution  of  ])rinci})al ;  and 
the  trustees  contended  because  of  that  ])rovision,  and 
a  state  statute  prohibiting  accumulations  of  trust 
funds,  all  of  the  income  except  an  amount  necessai-y 
to  keep  the  estate  “intact”  must  be  distributed.  The 
Hoard  held  (29  B.  T.  A.  971) : 

“The  capital  gain  which  became  a  part  of  the 
corpus  of  the  trust  is  not  income  distributable  un¬ 
der  the  will  to  the  beneficiaries,  and  is  not  taxable 
to  them.” 

The  decision  of  the  court  quoted  from  the  Board’s  find¬ 
ing: 

“  ‘The  petitioners  have  failed  to  show  that  any 
part  of  the  gain  here  in  question  was  from  income 
or  that  it  was  actuallv  distributed’  ”, 

•>  7 
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and  held  the  gain  was  taxable  to  the  trustees  and  not 
to  the  beneficiaries. 

In  Letts  V.  Co7nn(issiovcr  of  Internal  Revenue,  84  F. 
(2d)  760,  the  trust  provided  that  trustees  should  pay 
from  gross  income,  among  other  things: 


“all  taxes,  assessments,  costs,  charges,  and  ex¬ 
penses  incurred  in  the  care,  administration  and 
})rotection  of  the  trust  property  and  in  the:  main¬ 
tenance  and  protection  of  this  trust  *  *  ” 


and  distribute  net  income  as  directed.  Resulting  gain 
from  liquidation  of  a  corporation  in  which  the:  trust 
held  stock  was  decided  to  be  “taxable  income’’.  The 
court  held  that  only  such  part  of  that  “taxable  in¬ 
come’’  as  was  currently  distributable  to  the  benefici- 
aries  was  taxable  to  them. 

In  Commissioner  of  Internal  Revenue  v.  Grosvenor, 
85  F.  (2d)  2,  the  Commissioner  claimed  deficiency  in 
income  tax  returns  because  of  failure  to  include  gain 
on  sale  of  trust  property.  The  court  said: 

I 

“As  to  the  gains  on  sales  of  trust  property,  the 
respondent  is  not  taxable.  There  were  not  cur¬ 
rently  distributable  to  the  beneficiaries,  and  should 
properly  be  taxed  to  the  trustee.” 


In  Matter  of  Tracy,  179  N.  Y.  501,  the  Surrogate’s 
Court  charged  against  the  income  of  the  beneficiaries 
the  state  transfer  tax  and  the  United  States  War  Rev¬ 
enue  tax  on  life  estates  created  by  the  will.  The  court 
held  that  the  taxes  were  payable  from  corpus,  and 
said : 

“The  result  is  that  the  life  tenant  loses,  during 
the  continuance  of  his  estate,  the  interest  upon 
corpus  of  the  trust  so  paid  out,  and  eventually  the 
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remainderman  receives  his  estate  diminished  by 
the  amount  of  said  payment.” 

In  Gates  v.  Plainfield  Trust  Co.,  121  N.  J.  Eq.  450, 
191  A.  304,  transfer  inheritance  taxes  ai>:ainst  a  life 
estate  were  held  payable  out  of  corpus,  and  not  income, 
of  trust  estate,  and  the  trustee  was  directed  to  refund 
to  the  widow,  out  of  corpus,  the  amount  she  paid  for 
such  tax. 

In  Re  King^  130  Misc.  296,  224  X.  Y.  S.  283,  the  court 
said : 


“Income  taxes  paid  on  the  income  of  an  estate 
are  properly  charged  against  principal  in  so  far 
as  the\  are  imposed  on  profits  made  by  the  estate 
not  distributed  or  distributable  to  the  life  bene- 

ficiarv  as  income.” 

•> 

In  City  Bank  Farmers  Trust  Company  v.  Green,  289 
X.  V.  S.  473,  the  will  of  John  E.  Green  directed  the 
trustee : 

“And  after  deducting  its  commissions  and  all  the 
other  ex])enses,  including  any  federal,  state  and 
municipal  taxes  that  may  be  imposed  on  the  in¬ 
come  or  principal  of  the  trust  created  herein” 

to  distribute  income.  The  court  held  that  an  estate 
tax  imposed,  not  on  the  property  itself  but  on  its  trans¬ 
fer,  was  not  such  tax  as  w’as  included  in  the  terms  of 
the  will,  and  should  be  paid  from  principal. 

In  Judson  v.  United  States,  15  Fed.  Supp.  62  (Court 
of  Claims),  the  question  was  wdiether  $44,000.00  profit 
on  sales  of  stocks  and  bonds,  held  by  the  trustee  with 
direction  to  collect  income  and  pay  “all  necessary  and 
})roper  expenses  and  charges”  and  ])ay  net  income  to 
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beneficiary  for  life,  should  be  taxable  to  the  beneficiaiy 
or  to  the  trustee.  The  court  said: 

‘‘Although  this  gain  was  ‘income’  in  a  general 
sense,  it  does  not  follow  that  such  gain  was  a  part 
of  the  ‘net  income’  distributable  to  the  beneficiary 
and  taxable  to  her.  *  *  *  It  seems  clear  there¬ 
fore  that  the  profit  derived  from  the  sale  of  the 
trust  property  constituted  an  accretion  to  the  trust 
corpus  rather  than  the  income  from  such  corpus, 
and  the  profit  derived  from  the  sale  of  the  securi¬ 
ties  in  question  was  taxable  to  the  trustee  and  not 
to  the  life  beneficiary.  *  *  * 

“The  item  here  in  controversy  was  a  part  of  the 
corpus  of  the  trust  as  distinguished  from  income 
of  the  trust  as  the  term  ‘income’  appears  to  have 
been  used  in  the  trust  and  as  understood  bv  the 
parties,  and  we  find  nothing  in  the  trust  agree¬ 
ment  which  required  the  trustee  to  distribute  the 
profits.” 

In  the  instant  case,  Dr.  Kolipinski’s  will  directs  that 
if  any  of  his  real  estate  is  sold 

“the  money  so  realized  from  said  sale” 

j 

shall  be  reinvested  in  real  estate  in  the  District  of  Co¬ 
lumbia  (R.,  p.  10). 

Wilcox  V.  Wilcoxy  26  Haw.  219,  Anno.  108  A.  L.  R., 
following  p.  1134,  held  that  federal  income  tax  of  trust 
estate  on  profit  from  sale  of  securities,  which  profit 
became  part  of  the  trust  estate,  should  be  paid  out  of 
principal,  and  not  out  of  the  ordinaiy  income  of  the 
trust.  Recognizing  the  general  rule  that  ordinary  cur¬ 
rent  taxes  are  payable  from  trust  income,  the  court 
held  the  income  tax  was  not  an  ordinary  current  tax, 
and  said : 
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“The  argument  *  *  that  this  is  an  ordinary 
tax  because  it  is  a  tax  which  will  run  from  vear 
to  year  so  long  as  the  government  has  need  of 
money,  the  same  as  any  other  property  or  income 
tax,  is  sound  only  when  applied  to  the  general  na¬ 
ture  of  an  income  tax.  The  pi*oiit  upon  whicli  this 

tax  is  levied  is  decidedlv  not  oi'dinarv  income  in 

*  • 

the  sense  that  dividends  and  interest  are.  It  is 
true  that  under  the  Federal  Income  Tax  Siatute 
such  a  profit  is  held  to  be  income  and  therefore 
taxable  under  that  statute  as  such,  *  *  ^  but  it 

is  not  such  income  as  is  likelv  to  recur  fi-om  vear 

•  • 

to  veai-  as  is  ordinarv  income  from  dividends,  in- 
terest,  etc.’’ 


Another  reason  of  the  court  for  reaching  its  conclusion 
was  that  if  the  tax  were  i)aid  from  income,  it  would  re¬ 
duce  the  income  of  the  large  trust  estate  to  a  small 
amount,  to  tlie  detriment  of  those  for  whom  the  testa¬ 
tor  had  shown  the  most  solicitude,  and  would  enrich 
the  estate  which  would  ultimatelv  go  to  those  more  i*e- 
mote  from  the  testator,  and  that  such  result  would  be 
inequitable. 

Holcombe  V.  (i'nnij  6  X.  E.  (*2d)  ool  (Supreme  Judi- 
/lal  Court  of  Massachusetts)  was  a  proceeding  by  the 
trustees  of  the  estate  of  Edwin  Giim,  for  instruction 
on  the  allocation  as  between  cai)ital  and  income  of 

“deficienev”  income  taxes  assessed  l)v  the  Connnis- 

«  • 

sioner  of  Internal  Kevenue  U])on  tr.xabie  “  income in 
the  way  of  profit  from  sale  of  capital  assets.  The  court 
said  : 


“So  much  of  the  taxes  paid  as  are  attributable 
to  ‘capital  gains’  should  be  charged  against  prin¬ 
cipal.  Although  the  h^ederal  statutes  which  were 
in  force  during  the  vears  hei-e  involved  treat  and 
tax  capital  gains  as  a  form  of  income  (statutes 
and  cases),  yet  for  ])urposes  of  accounting  l)y  fidu- 
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claries  such  gains  are  additions  to  principal.  Tax 
Commissioners  v.  Putnam,  227  Mass.  522,  529,  116 
X.  E.  904,  L.  R.  A.  1917,  F.  806;  Williams  v.  Mil¬ 
ton,  215  Mass.  1,  11,  102  N.  E.  355.  A  tax  upon 
such  gains  is  a  tax  upon  capital  transactions  the 
substantial  benefit  of  which  goes  to  capital.  ■  It  is 
an  expense  incident  to  dealings  in  capital  aiid  not 
an  expense  incident  to  the  collection  of  income.  It 
differs  from  the  ordinary  annual  taxes  assessed 
locally  upon  real  estate,  and  formerly  also  upon 
securities,  which  in  Parkhurst  v.  Ginn,  228  Mass. 
159,  170,  117  X.  E.  202,  Ann.  Cas.  1918-E  982,, were 
held  chargeable  to  income,  in  that  instead  of  being 
imposed  at  stated  intervals  simply  as  a  condition 
to  continuing  o\vnership  and  in  the  nature  of  a 
current  expense,  it  is  imposed  with  respect  to  par¬ 
ticular  transactions  resulting  in  profit,  and  only 
if  such  transactions  take  place.  See  Cogswell  v. 
Weston,  228  Mass.  219,  222,  117  X.  E.  37 ;  Plymp- 
ton  V.  Boston  Dispensary,  106  Mass.  544.  The 
true  character  of  this  tax  in  so  far  as  it  affects  the 
relation  between  fiduciaries  and  beneficiaries  is 
not  obliterated  by  the  fact  that  capital  gains  are 
income  within  the  broad  sweep  of  the  Sixteenth 
Amendment  to  the  Constitution  of  the  United 
States  or  by  the  requirements  of  annual  return 
and  assessment.  The  American  Law’  Institute  in 
its  Restatement  of  Trusts,  Sec.  233,  comment  f, 
lavs  dowm  the  rule  as  follow’s:  ‘Anv  tax  levied  bv 
any  authority,  federal.  State  or  foreign,  upon 
profit  or  gain  wdiich  is  allocable  to  principal  is 
payable  out  of  principal,  although  such  tax  may 
be  denominated  a  tax  upon  income  by  the  taxing 
authorities.’  To  the  same  effect  is  Wilcox  v.  Wil¬ 
cox,  26  Hawaii,  219,  233.  Any  other  rule  might 
w’ell  result  in  seriously  reducing  the  income  ap¬ 
plicable  for  life  tenants  in  the  years  in  which^  the 
transactions  of  the  trusts  are  most  profitable. 

^‘That  portion  of  the  Federal  income  tax  not 
attributable  to  capital  gains  is  a  regularly  recur- 
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ring  incident  of  the  receipt  or  collection  of  income 
and  is  properly  chargeable  to  income.  *  *  *  And 
it  is  true  that  the  Federal  government,  in  c()ni])ut- 
ing  its  tax,  allows  a  trustee  to  deduct  from  ‘net 
income’  the  amount  of  income  of  the  trust  ‘which 
is  to  be  distributed  currently  by  the  fiduciary  to 
the  beneficiaries’  *  *  ♦  ^ 

“I’he  Federal  law  establishes  the  nature  of  the 
tax  as  a  true  tax  upon  income,  assessed  to  the 
trust  as  an  entity  and  based  u])on  income  received 

bv  the  trust.  But  that  law  does  not  control  the 

* 

accounting  between  the  trustee  and  his  benefici¬ 
aries,  and  the  law  which  does  control  that  account¬ 
ing,  in  accord  with  sound  general  ])rinci])les  of 
long  standing,  requires  that  ordinary  items  of  cur¬ 
rent  expense  such  as  taxes  assessed  u])on  the  right 
to  receive  income  should  be  charged  to  income.” 

Ginn’s  widow  claimed  that  under  an  agreement  made 
January  5,  1915,  by  which  the  trustees  were  to  relieve 
her  from  paying  any  share  of  “annual  taxes  assessed 
to  said  trustees  on  personal  ])ro])erty”,  she  should  be 
relieved  by  them  from  paying  any  ])art  of  income  taxes 
on  income  distributed  to  her.  The  court  held  that  the 
agreement 

“cannot  fairlv  be  construed  as  intended  to  include 
Federal  income  taxes  which  were  not  then,  in  the 
ordinary  sense,  assessed  to  trustees  as  taxpayers 
at  all,  Smietanka  v.  First  Trust  &  Safe  Dei)osit 
Go.,  *257  U.  S.  602,  and  which  were  assessed  on  in¬ 
come  from  real  property  as  well  as  from  ])ersonal 
])ro])erty.  At  the  time  when  the  agreement  was 
made  trustees  were  annually  assessed  on  })ersonal 
])ro])erty  in  this  Commonwealth  (statute).  That 
was  the  tax  which  was  meant.” 

November  2,  1910,  when  Dr.  Koli])inski ’s  will  was 
executed,  there  was  no  income  tax  statute  in  existence, 
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and  testator  cannot  be  understood  as  having  had  any 
intention  to  make  a  special  direction  concerning  pay¬ 
ment  of  taxes  which  would  make  the  current  income 
from  his  estate  liable  for  income  taxes  on  profits  not 
distributed. 


‘‘While  the  will  speaks  from  the  time  of  the 
death  of  a  testator,  for  purposes  of  construction 
it  is  always  permissible  to  consider  the  condUions 
existing  at  the  time  of  its  execution.” 

Gould  V.  Gould,  213  N.  Y.  S.  286,  299; 

Restatement  of  the  Law  of  Trusts,  Sec.  164, 
comment  a; 

In  re  Peleijger\<;  Estate,  285  N.  Y.  S.  723,  736. 


hlven  at  the  time  of  testator’s  dccdli,  in  Decetnber 
1914,  the  income  tax  statute  in  force  did  not  inp)ose 
any  tax  on  income  accumulated  in  the  hands  of  the 
trustee  and  not  distributed  to  the  beneficiarv.  :  See 
opinion  of  Mr.  Chief  Justice  Taft,  in  Julius  F.  Hmic- 
tanka.  Collector  of  Internal  Revenue  v.  First  Trust  and 
Savings  Bank,  2b7  U.  S.  602,  66  L.  ed.  391. 

Under  the  general  law  as  thoroughly  established,  the 
income  tax  liere  in  question  is  chargeable  to  the  corpus 
of  the  trust. 

A  reading  of  the  language  of  the  court  below  in  over- 
ruling  plaintiff’s  exception  relating  to  said  income  tax 
(R.,  p.  245)  indicates  that  while  recognizing  the  gen¬ 
eral  law  with  res|)ect  to  income  tax  on  profits,  yet  be¬ 
cause  of  “the  terms  of  the  will”  he  made  the  charge 
against  income: 


“Xow,  then,  from  the  other  terms  of  this  man’s 
will,  I  think  the  terms  of  the  will  are  more  impor¬ 
tant  and  have  to  govern  me  more  than  just  the 
general  law  wdth  regard  to  special  assessments 
and  the  general  law  with  regard  to  income  tax.  In 
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the  terms  of  the  will  the  man  says,  ‘All  taxes  must 
be  paid.’  *  *  *  j  think  in  this  case  I  will  hold 
that  this  must  come  out  of  the  personal  estate. 
*  *  *  I  think  this  is  a  matter  where  the  estate  has 
to  pay  it  out  of  the  income  because  the  estate  is 
^ot  together  as  an  entirety.”  (R.,  p.  240.) 


Such  inter])retation  of  the  will  is  wholly  erroneous. 
The  court  evidently  referred  to  the  i)hrase  included  in 
the  second  Item  in  which  testator  devised  all  his  real 
estate  to  plaintitf: 


“In  trust  to  manage  and  control  the  same,  and  to 
collect  all  income  therefrom  arising,  and  after  the 
payment  of  all  my  funeral  exjxmses,  all  my  just 
debts  and  the  costs  of  the  administration  of  mv 
estate,  including  all  taxes  of  any  kind,  then  to  use 
said  income  of  my  real  estate  for  the  benefit,  sup¬ 
port  and  maintenance” 


of  plaintiff  during  her  life  and  the  lives  of  testator’s 
children  (R.,  p.  10). 

Testator  did  not  direct  that  his  funeral  expenses, 
debts  and  the  costs  of  the  administration  of  his  estate 
should  be  paid  out  of  income;  he  did  not  say  “after 
the  payment  therefrom^ \  He  did  not  make  any  ])ar- 
ticular  ])art  of  his  ])roperty  liable  for  such  charges, 
which  are  in  due  course  paid  out  of  })ersonalty  of  the 
estate  unless  the  testator  makes  some  other  fund  liable 
therefor.  The  word  “after”  relates  only  to  point  of 
time,  expressing  his  knowledge  that  those  charges 
must  be  ])aid  before  the  estate  was  available  for  the 
beneficiaries.  The  subject  matter  of  said  i)aragraph, 
“all  my  real  estate”,  i)assed  at  once  to  plaintiff,  with 
directions  to  manage  and  control  it  and  collect  all  in¬ 
come  therefrom  arising.  Decedent  knew  that  anv  real 
estate  taxes  and  i)ersonal  taxes  due  by  him  at  the  time 
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of  his  death  would  be  liabilities  of  his  estate,  to  be  paid 
bv  liis  executrix,  not  liabilities  or  debts  of  those  who 
would  succeed  him  in  title, 

With  the  intention  of  naming  his  wife  executrix,  and 
expressing  every  confidence  that  she  will  carry  out  his 
wishes,  he  intended  that  after  she  had  as  executrix 
paid  his  funeral  expenses,  debts  and  administration 
costs,  including  all  taxes  which  he  might  owe  at  the 
time  of  his  death,  and  had  settled  the  estate  in  the 
probate  court  in  the  usual  manner,  she  should  as  trus¬ 
tee  manage  and  control  all  his  real  estate  and  use  the 
income  therefrom  arising. 

As  a  matter  of  fact,  that  is  just  what  i)laintitf  did. 
In  her  accounts  as  executrix  she  charged  herself  with 
the  personalty  of  the  estate,  and  with  rentals  from  the 
real  estate  for  the  period  of  accounting;  and  took 
credit  for  repairs,  etc.,  on  the  properties,  for  payment 
of  funeral  expenses,  his  debts  and  the  costs  of  the  ad¬ 
ministration  of  his  estate,  and  for  real  estate  taxes  and 
])ersonal  taxes  due  by  him  to  the  District  of  Columbia, 
and  income  tax  for  the  vear  1914  due  bv  him  to  the 
Federal  government  (R.,  pp.  180-181). 

It  might  be  argued,  with  more  reason  than  is  in  the 
contention  that  testator’s  mention  of  ‘^all  taxes  of  anv 
kind”  directed  payment  of  a  then  non-existent  income 
tax  on  undistributed  profit  on  sale  of  real  estate,'  that 
the  order  of  the  court  in  Equity  No.  52248,  authorizing 
and  directing  the  trustees  to  accept  the  District’s  offer 
for  said  real  estate,  which  provided: 

“all  un])aid  taxes  -  *  to  be  paid  to  date  of 

transfer” 

(R.,  p.  193)  imports  a  direction  by  the  court  to  pay  the 
income  tax  which  at  the  instant  of  transfer  accrued  on 
the  profit  made  on  the  sale. 
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In  the  remark  that  the  estate 
“is  <»-ot  toi>-ether  as  an  entirety” 

(lu,  p.  245)  the  court  apparently  had  in  mind  the  third 
and  fourth  Items  of  the  will,  in  which  testator,  for  the 
])urpose  of  carryini;-  out  the  full  provisions  of  his  will, 
authorized  his  trustee  to  sell  any  })art  or  the  whole 
of  his  real  estate,  with  restriction  as  to  ])rice,  and  to 
reinvest  ])roceeds  in  real  estate  in  the  District,  stating 
his  “intentions”  that  his  real  estate  “shall  be  pre¬ 
served  as  a  whole”  for  the  benefit  of  his  wife  and 
children  during  their  lives  (R.,  p.  10). 

The  expression  of  testator’s  “intentions”  exhausts 
itself  entirely  in  the  averment  of  a  reason  why  he  re- 
quires  reinvestment  in  real  estate,  and  it  goes  no  fur¬ 
ther  in  requiring  the  estate  to  be  “got  together  as  an 
entirety”  than  to  hold  that  if  a  sale  is  made  the  pro¬ 
ceeds  shall  be  reinvested  in  real  estate;  he  wishes  the 
character  of  the  corpus  of  the  trust  to  remain  as  when 
he  established  it,  real  estate. 

The  court  was  further  in  error  in  saving: 

“In  this  case  what  ini])resses  me  is  that  this 
woman  has  not  the  sole  life  estate  here  at  all,  in 
reading  this  will.  *  *  *  She,  along  with  her  other 
children,  to  have  the  income  of  this  estate  as  may 
be  necessary  for  her  maintenance  and  support. 
There  is  no  actual  devise  to  her  of  a  life  estate, 
and  that  there  is  no  life  estate  given  to  her  bv  wav 
of  a  beneficial  interest,  *  *  *  .  This  ])roi)erty  is 
devised  absolutely  in  fee  simple  to  a  certain  party 
and  then  directs  them  how  to  manage  it,  and  then 
it  says,  ‘use  the  income  for  the  benefit,  support 
and  maintenance  of  the  wife’;  it  does  not  even  pay 
it  over  to  the  wife.”  (R.,  p.  246.) 
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Plaintiff  contends  the  construction  set  out  in  the 
court’s  opinion  of  June  15,  1936  (R.,  pp.  66-67)  and 
made  effective  by  the  decree  of  June  22,  1936  (R.,  pp. 
68-69),  which  referred  the  cause  to  the  Auditor,  cor¬ 
rectly  interprets  the  provisions  of  the  will  entitling 
1  plaintiff  during  her  life  to  the  net  income  of  the  trust, 
and  correctlv  holds  that  decedent’s  children  have  no 
estate  in  said  income  until  after  the  death  of  plaintiff ; 
and  plaintiff  further  contends  that  the  justice  .ruling 
upon  the  exceptions  to  the  Auditor’s  Report  was  bound 
bv  that  construction. 

‘‘The  terms  of  the  will”  direct  the  trustee  to  “use 
said  income” — not  “net  income”,  nor  “such  income 
as  may  be  necessary”,  but  “all  income”  arising  from 
“all  my  real  estate” — for  the  “benefit,  support  and 
maintenance  of  my  said  wife  Ella  M.”  No  interest  in 
said  income  is  given  to  any  one  other  than  “my  said 
wife  Ella  M.”  There  is  no  direction  that  such  amount 
“as  may  be  necessary  for  her  maintenance  and  sup- 
])ort”  shall  be  so  used;  the  gift  is  of  “all  income  there¬ 
from  arising”.  Nowhere  in  the  will  is  there  any  in¬ 
terest  of  any  kind  devised  or  bequeathed  to  testator’s 
children. 

The  court’s  statement  that  the  will,  after  devising 
the  property  to  a  party,  “then  directs  them  how  to 
manage  it”,  is  not  justified  by  the  words  used  by  the 
testator.  There  is  no  word  of  instruction  on  how  to 
manage  or  operate  the  trust  property.  The  phrase 
“costs  of  the  administration  of  my  estate”  is  too  well 
understood  to  be  distorted  to  mean  operating  expenses 
of  “all  mv  real  estate.” 

As  heretofore  commented,  testator  does  not  in  any 
part  of  his  will  refer  to  the  real  estate  devised  in  trust 
as  a  “trust  estate”,  or  as  “my  estate”.  In  every  in- 
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stance  ho  carefully  and  ])articularly  calls  it  ‘‘my  real 
estate”.  See  second,  third,  fourth  and  sixth  Items  (R., 

pp.  10-11). 

In  only  three  places  in  the  will  does  he  use  the  words 
“my  estate”.  The  first  is  in  the  phrase  “the  costs  of 
the  administration  of  my  estate’^;  the  second  is  in  the 
fifth  Item  providing  for  the  Emily  AVeiss  trust  fund 
of  .$12,000.  “from  my  personal  estate”,  which  u])on  her 
death  “shall  revert  to  my  estate'^''',  and  after  the  be¬ 
quest  in  the  sixth  Item  of  $20,000.  from  “my  i)ersonal 
estate”  to  settle  claims  against  his  wife  as  trustee  “in 
the  management  and  protection  of  my  said  real  es¬ 
tate”,  the  third  is  in  the  seventh  Item,  the  residuary 
clause:  “all  the  rest  and  residue  of  my  rsfafc^\  etc. 

In  none  of  those  instances  can  the  words  have  ai)- 
propriate  meaning  as  referring  to  “real  estate"  or 
“trust  estate”,  for  the  connection  ])i'()hil)its  it.  As 
said  in  Wright  v.  Denn^  10  Wheat.  204: 


“the  words  attain  their  force  from  their  juxtapo¬ 
sition  with  other  words,  which  fix  the  sense  in 
which  the  testator  has  used  them.” 


PlaintilT  as  executrix,  after  administ(‘ring  the  estate 
and  setting  aside  the  two  trust  fimds,  distributed  to 

herself  individuallv  under  the  residua rv  clause  the  rest 

*  • 

and  residue  of  the  estate,  which  residue  was  j)erson- 
alty  (R.,  pp.  180-181).  There  is  no  (question  of  the 
meaning  of  the  words  “mv  estate"  in  that  clause.. 

The  decision  that  the  $12,000  fund  ‘M)elongs  abso- 
lutelv  to  said  Ella  M.  Ockershausen  iii  her  own  right" 
(R.,  p.  68)  fixed  the  meaning  of  the  words  “my  estate” 
as  used  in  the  fifth  Item,  and,  under  the  recognized 
rules  of  construction,  its  meaning  wherever  used  in 
the  will,  including  the  phrase  “costs  of  the  adminis¬ 
tration  of  my  estate^ \ 
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The  second  of  Sir  James  Wigram’s  seven  proposi¬ 
tions  is  as  follows: 

“II.  Where  there  is  nothing  in  the  context  of  a 
will  from  which  it  is  apparent  that  the  testator  has 
used  the  words  in  which  he  has  expressed  himself 
in  any  other  than  their  strict  and  primary  sense, 
and  where  his  words  so  interj)reted  are  sensible 
with  reference  to  extrinsic  circumstances,  it  is  an 
inflexible  rule  of  construction  that  the  words  of 
the  will  shall  be  interpreted  in  their  strict  and 
])rimary  sense,  and  in  no  other,  although  they  may 
be  capable  of  some  popular  or  secondary  interpre¬ 
tation,  and  although  the  most  conclusive  evidence 
of  intention  to  use  them  in  such  popular  or  sec¬ 
ondary  sense  be  tendered.’’ 

In  Cross  V.  Nccu  IS  F.  Supp.  589,  the  court  said: 

“Words  used  in  different  parts  of  an  instrument 
are  ])resumed  to  have  been  used  in  the  same  sense. 
*  *  *  Such  strong  ex])ressions  of  a  particular  in¬ 
tent  will  not  be  overcome  by  any  im])lied  general 
intent.” 


The  ])hrase  considered  in  Tu  Re  DurJicft^^  Estate,  214 
Pa.  362,  363,  63  A.  830,  was  “lawful  issue  of  my  said 
children”.  The  court  said: 

“The  will  before  us  furnishes  us  a  key,  by  means 
of  which  the  sense  in  which  the  testator  used  the 
words  is  easilv  discoverable.” 


In  two  instances  testator  used  the  words 


4  . 


issue’ 


and 


“children”  interchangeably,  and  the  court  said: 


“This  repeated  use  of  the  word  issue  to  designate 
children,  forbids  that  it  should  be  given  any  dif¬ 
ferent  meaning  in  the  residuarv  clause,  in  the  ab- 
sence  of  anything  to  show  that  other  meaning  was 
intended.” 
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In  Northern  Trust  Company  v.  Wheeler,  345  Ill.  182, 
177  X.  E.  884,  the  court  said: 

“Whatever  opinion  a  jndu'e  may  have  in  regard 
to  the  intention  of  a  testator  which  he  has  not  ex¬ 
pressed  by  the  language  he  has  used,  it  is  not  with¬ 
in  the  rules  of  construction  for  him  to  apply  to 
the  words  which  the  testator  has  used  any  other 
than  their  natural  meaning,  unless  it  is  justified 
by  a  special  context.  *  *  *  The  testator  is  ])re- 
sumed  to  have  known  the  meaning  of  the  terms 
used.  *  *  *  We  have  no  right  to  make  a  new  will 
for  him.” 


Archer  v.  Deneale,  1  Pet.  (26  U.  S.)  585,  589,  590, 
an  appeal  from  the  Pii-cuit  Court  for  the  District  of 
Columbia,  was  a  suit  to  subject  the  lands  of  George 
Deneale  to  payment  of  a  debt  for  which  he  was  surety. 
He  referred  in  his  will  to  said  debt,  ;uul  directed  that 
“mv  estate  must  ])e  changed  with  anv  deficiencv”. 

!Mr.  Chief  Justice  Marshall  delivered  the  opinion  of 
the  Court: 


“That  the  word  ‘estate'  is  sufficiently  compre¬ 
hensive  to  embrace  ])i‘operty  of  every  descrij)tion, 
and  will  charge  lands  with  debts  if  used  with  other 
words  which  indicate  an  intention  to  charge  them, 
is  a  proposition  which  cannot  be  controverted.  As 
little  is  it  to  be  denied  that  the  word  alone,  if  not 
used  with  an  intent  to  subject  the  lands  of  the 
testator  to  the  payment  of  his  debts,  cannot  have 
that  effect. 

“In  the  will  under  consideration  the  testator 
alludes  in  two  instances  to  his  proi)erty  generally; 
in  both,  he  uses  the  words  ‘estate’,  both  ‘real  and 
personal’.  In  the  next  instance  the  word  estate  is 
introduced  alone  *  *  *  .  In  this  clause,  the  word 
estate  is  plainly  confined  to  personalty.” 
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After  quoting  the  two  other  instances  in  which  the 
word  ‘‘estate”  was  used  in  the  last-mentioned  clause, 
the  decision  continued: 

“There  is  no  foundation  for  the  opinion  that  the 
testator  has  used  the  word  estate  in  this  part  of 
the  sentence  in  a  different  sense  from  that  in 
which  it  was  used  in  the  same  sentence  immedi¬ 
ately  before,  while  treating  of  the  same  subject. 
*  *  *  He  means  only  his  personal  estate.” 

The  court  held  it  would  be  an  entire  perversion  of  the 
language  used  bv  the  testator  to  construe  those  words 
as  charging  his  real  estate  with  the  debt. 

In  the  will  considered  in  Hill  v.  Filly  61  App.  D.  C. 
72,  testator  gave  all  his  property,  “real  and  personal”, 
to  a  trustee,  with  direction  to  pay  to  testator’s  wife  the 
net  income  and  such  part  of  the  principal  as  he  might 
deem  proper.  In  the  provisions  foi-  the  wife  the  words 
“real  and  personal  estate”  were  used  four  times.  He 
then  directed  that  after  the  death  of  the  wife  the  net 
income  from  “said  real  estate”  should  be  paid  to  his 
wife’s  mother  and  sister  for  their  lives,  and  upon  their 
death  the  estate  “both  real  and  personal”  should  be 
converted  into  cash  and  distributed.  On  behalf  of  the 
mother  and  sister  it  was  contended  that  testator  in¬ 
tended  them  to  have  the  income  from  both  real  and 
personal  estate,  and  the  trial  court  found  in  their  fa- 
voi*;  but  on  appeal  the  decision  was  reversed,  this  court 
saying: 

“This  language  is  unambiguous,  and  to  construe 
it  as  including  the  personal  estate  would  be,  to 
that  extent,  to  make  a  new  will  for  the  testator, 
which  of  course  we  have  no  authority  to  do.”  ' 
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In  Bartlett,  et  al.  v.  Mutual  Benefit  Life  Ins,  Co.,  358 
Ill.  452,  193  X.  E.  501,  it  was  said: 

“The  intention  of  the  testator,  when  clearly  ex- 
j)ressed,  must  be  «:iven  effect  in  preference  to  any 
surmise  that  he  did  not  mean  what  he  said  but  in¬ 
tended  what  he  said  to  mean  somethiiii*-  else." 

The  intention  of  the  testator  is  to  be  arrived  at  bv 

“what  the  will  actually  savs,  and  not  bv  what  we 
may  imau'ine  the  testator  intended  to  sav  or  would 
have  said  if  he  had  decided  to  further  explain  his 
intention.’’ 

Gardner  y.  VanLandinqham,  69  S.  W.  (2d)  947 
(Mo.). 

In  this  case,  the  profits  derived  from  the  sale  of  real 
estate  are  not  distributable,  but  bv  the  terms  of  de- 
cedent’s  will  are  required  to  be  reinvested  in  other 
real  estate.  It  is  established  on  the  above  authorities 
that  income  tax  on  such  profits  is  payable  from  cor- 
j)us  and  not  from  income. 

SPECIAL  ASSESSMENTS  AGAINST  TRUST 

PROPERTIES. 

Plaintiff’s  Assignments  of  Error  Xos.  4  and  13  (Ad¬ 
dition  to  Record,  p.  3)  are  directed  to  the  charge  to 
current  income  of  payments  made  for  special  assess¬ 
ments  for  luiving  levied  against  trust  real  estate. 

The  discussion  hereinbefore  appearing  of  the  words 
of  the  will  relating  to  payment  of 

‘‘all  my  funeral  exi)enses,  all  my  just  debts  and 
the  costs  of  the  administration  of  my  estate,  in¬ 
cluding  all  taxes  of  anv  kind” 
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as  bearing  upon  income  tax  on  profits,  is  equally  ap¬ 
plicable  to  the  matter  of  special  assessments. 

Under  the  statutes  in  this  jurisdiction  the  payment 
by  the  property  owner  of  paving  assessments  is  final, 
since  all  future  replacements  of  the  improvement  are 
paid  out  of  general  taxation  and  not  again  assessed  to 
the  property-owner. 

The  Act  of  July  21,  1914,  38  Stat.  L.  517,  524,  and 
the  amendment  of  September  1,  1916,  39  Stat.  L.  676, 
716,  were  considered  in  Johnson  v.  Rudolph ^  57  App. 
D.  U.  29,  decision  rendered  December  6,  1926.  Follow¬ 
ing  that  decision  the  amendment  was  further  amended 
Feb.  9, 1927,  by  providing  that  no  frontage  or  abutting 
property  on  which  assessments  had  been  made  for 


paving  or  repaving  should  be  liable  for  any  further 


assessment.  February  20,  1931,  an  act  was  passed 


practically  reenacting  the  statute  as  it  stood,  and  pro¬ 
viding  (Public  No.  703,  H.  R.  14049) : 


‘‘Sec.  5.  No  property  on  which  a  legal  assess¬ 
ment  has  been  levied  and  ])aid  for  paving  or  re¬ 
paving,  curbing  or  curbing  and  guttering,  on  the 
i-oadway  of  any  street,  avenue,  or  road,  shall  be 
liable  for  any  further  assessment  hereunder  on 
account  of  the  rei)lacement  of  such  ])avenient, 
curbing,  or  curbing  and  guttering.” 


That  was  further  amended  by  the  Act  of  June  28, 1935, 
Public  No.  179,  H.  R.  7526,  by  adding  a  new  section: 

“Sec.  14.  (a)  The  provisions  of  sections  5,  6 
and  7  hereof  shall  not  preclude  the  levying  of  as¬ 
sessments  hereunder  if  the  improvement '  for 
which  such  prior  assessment  was  levied,  or,  if  the 
original  paving,  curbing,  or  curbing  and  gutter¬ 
ing,  laid  at  the  whole  cost  of  the  owner,  were  com¬ 
pleted  prior  to  January  1,  1885”. 
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The  special  assessments  here  in  question  were  paid 
from  1915  to  1931.  (R.,  pp.  80,  201-202.) 

The  overwhelming  weight  of  authority  is  against 
the  decision  that  special  assessments  are  so  far 
“taxes”  as  to  be  chargeable  against  income,  whether 
that  conclusion  be  reached  on  the  general  principle 
that  taxes  are  payable  by  the  life  tenant,  or  by  ex¬ 
tending  the  testator’s  said  direction  for  payment  of 
“all  taxes  of  any  kind”  so  as  to  cover  the  period  of 
the  management  of  the  trust.  Either  basis  would  un¬ 
justifiably  extend  the  coverage  of  the  word  “taxes” 
to  take  in  assessments  for  improvements. 


To  the  effect  that  the  use  of  the  words  “tax”, 
“taxes”,  and  “taxation”  will  not  be  held  to  include 
“special  assessments”,  see  the  following  authorities: 


Hamilton:  “The  law  of  Special  Assessments”, 
Secs.  9,  18,  20,  21,  21-h,  36. 

McQuillin  on  Municii)al  Corporations,  Vol.  5 
(2d  ed.)  Sec.  2165,  p.  570; 

Coolev  on  Taxation  (4th  ed.)  Vol.  1,  Sec.  31,  p. 
105“; 

Page  on  Taxation  bv  Assessment,  Vol.  1,  Sec. 

Dillon  on  Municipal  Corporations  (5th  ed.) 
\'ol.  4,  Sec.  1433. 


In  Illinois  Central  R.  B.  v.  Decatur,  147  U.  S.  190, 
the  Supreme  Court  of  the  United  States  construed  the 
act  of  the  Legislature  of  Illinois  incorporating  the  rail¬ 
road,  which  act  levied  a  special  tax  on  its  property  and 
declared : 

“The  said  corporation  is  hereby  exemi)ted  from 
all  taxation  of  every  kind  except  as  herein  ])ro- 
vided  for”. 


The  City  of  Decatur  sought  to  collect  $262.70  as 
benefit  resulting  to  the  railroad’s  right  of  way  from 
street  grading  and  paving,  and  the  company  urged 
the  exemption  of  the  charter.  The  Supreme  Court  af¬ 
firmed  the  decision  of  the  Illinois  courts  that  such  ex¬ 
emption  did  not  include  special  assessments.  :  Mr. 
Justice  Brewer,  delivering  the  opinion,  said: 

“Between  taxes,  or  general  taxes  as  they  are 
sometimes  called  bv  wav  of  distinction,  which  are 
the  exactions  placed  upon  the  citizen  for  the  sup¬ 
port  of  the  government,  paid  to  the  State  sls  a 
State,  the  consideration  of  which  is  protection  by 
the  State,  and  special  taxes  or  special  assess¬ 
ments,  which  are  imposed  upon  property  within 
a  limited  area  for  the  payment  for  a  local  improve¬ 
ment  supposed  to  enhance  the  value  of  all  prop- 
ertv  within  that  area,  there  is  a  broad  and  clear 
line  of  distinction,  although  both  of  them  are 
properly  called  taxes,  and  the  proceedings  for 
their  collection  are  bv  the  same  officers  and  bv 
substantiallv  similar  methods.  * 

“On  the  other  hand,  special  assessments  or  spe¬ 
cial  taxes  proceed  upon  the  theory  that  when  a 
local  improvement  enhances  the  value  of  neigh¬ 
boring  property  that  property  should  pay  for  the 
improvement  (cases).  *  * 

“These  distinctions  have  been  recognized  and 
stated  bv  the  courts  of  almost  everv  State  in  the 

•r  ^ 

Union,  and  a  collection  of  the  cases  may  be  found 
in  anv  of  the  leading  textbooks  on  taxation. 
Founded  on  this  distinction  is  a  rule  of  very  gen¬ 
eral  acceptance — that  an  exemption  from  taxation 
is  to  be  taken  as  an  exemption  simply  from  the 
burden  of  ordinary  taxes,  taxes  proper,  and  does 
not  relieve  from  the  obligation  to  pay  special, as¬ 
sessments.” 
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See,  also : 

Lcu'is  V.  Url'niquoif  IahkIs,  18*2  Ark.  838,  846; 
Mcllroy  v.  Fugiif,  182  Ark.  1017 ; 

City  of  Bridgeport  v.  N.  Y.  <£:  C.  By.  C<j.,  36 
Conn.  263; 

A,  M.  Klenim  v.  E.  M.  Daren  port ,  Maijor^  100 
Fla.  627,  129  So.  904; 

City  of  Wiehita  Falls  v.  Williams,  119  Tex.  163. 


In  will  cases  the  same  question  has  frequently  arisen, 
and  the  ruling*  has  been  the  same.  Among*  tlie  cases 
holding*  that  provisions  in  wills  directing  payment  of 
“taxes”  do  not  include  “special  assessments”  are  the 
following 

In  Plympton  v.  Boston  Disprnsary,  106  Mass.  544, 
the  court  said: 

“An  assessment  for  betterments,  under  oui* 
statute,  111)011  the  laying  out  of  a  highway,  is  a 
tax;  but  it  is  not  an  ordinary  tax;  it  is  an  extra¬ 
ordinary  assessment  laid  on  the  premises,  in  view 
of  the  permanently  increased  value  of  tlie  estate 
by  reason  of  the  public  iinpi'ovement  in  the  vicin¬ 
ity.  (Cases.)  It  must  tluu'efore  be  treated,  as 
between  tenant  for  life  and  remainderman,  as  an 
encumbrance  on  the  whole  estate,  to  which  the 
tenant  for  life  must  conti-ibute  to  tlie  extent  of  in¬ 
terest  during  his  life  on  the  amount  paid,  and  at 
his  death  the  remaindermen  bear  the  charge  on 
tlie  pi’incipal.  *  *  *  iPat  sum,  having  lieen  paid 

from  the  i)rinci]ial  of  the  trust  fund,  will  propor¬ 
tionately  diminish  the  income  payable  during  the 
rest  of  her  life  to  her  and  to  the  other  ecstui  qui 
trusts 


In  Chambers  v.  Chambers,  20  R.  I.  370,  39  A.  243,  it 
was  held  that  assessments  for  sewei's  and  curliing  were 
not  “taxes”  within  the  meaning  of  a  devise  for  life 
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requiring  the  life  tenant  to  pay  all  necessary  taxes  and 
repairs  on  the  property. 

In  Chamberlain  v.  Gleason,  163  N.  Y.  214,  57  N.  E. 
487,  it  was  held  that  the  word  ‘‘taxes”,  as  used  in  a 
will  providing  that  testator’s  widow  should  pay  all 
taxes  assessed  against  the  house  during  her  life-time, 
did  not  include  assessments  for  permanent  improve¬ 
ments. 

In  Rhode  Island  Hospital  Trust  Co.  v.  Babbitt,  22 
R.  I.  113,  there  was  a  testamentary  devise  in  trust  di¬ 
recting  the  trustee  out  of  the  income  to  pay  all  taxes, 
rates,  assessments  and  expenses  for  insurance  and  re¬ 
pairs,  and  other  expenses  and  outgoings  of  every  na¬ 
ture  upon  or  in  respect  of  the  trust  estate,  and  to  pay 
over  the  residue  of  the  income  to  the  benficiary  for 
life,  and  upon  her  decease  to  convey  the  trust  estate  in 
fee.  The  court  held  that  the  word  “assessments’’  did 
not  include  assessments  for  benefits  of  the  estate  re¬ 
sulting  from  the  new  lav-out  of  a  street  or  for  the 
construction  of  sewers,  and  that  such  expenses  should 
be  apportioned  between  the  life  tenant  and  the  re¬ 
mainderman  in  the  proportion  which  the  life  estate 
bore  to  the  whole  estate.  But  the  court  further  found : 

I 

“The  case  shows  that  the  assessment  for 
sewers  on  the  unimproved  lots  was  paid  by; the 
complainants  (trustees)  out  of  the  price  received 
for  certain  unimproved  lands  of  the  trust  estate 
sold  by  the  complainants  March  13,  1899,  which 
price,  after  the  sale,  formed  part  of  the  principal 
of  the  trust  estate  to  the  income  of  which  the  life 
tenant  was  entitled  during  her  life.  We  think  as 
contended  by  the  life  tenant,  that  such  payment 
by  the  trustee  was  in  itself  an  equitable  apportion¬ 
ment  of  the  assessment  between  herself  and  the 
remainderman,  since  by  such  payment  she  loses 
during  her  life  the  income  of  the  sum  paid  and 
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the  increased  value  c:iven  hv  the  betterment  to 
the  trust  estate  takes  the  place  of  the  sum  paid  and 
enures  to  the  benefit  of  the  remaindermen.” 


Quoted  and  followed  in  Sheffield  v.  Cooky  39  R.  I. 
217,  231. 

The  testator  whose  will  was  considered  in  In  re  Se¬ 
curity  Trust  Company  (In  re  Estate  of  Ardrey),  232 
N.  Y.  109,  135  N.  E.  369,  ^ave  to  his  wife  the  use  for 
life  of  certain  real  and  personal  property  and  directed 
the  retention  of  a  sufficient  amount  “to  keep  any  of 
the  improvements  upon  the  real  estate  in  »ood  condi¬ 
tion  and  to  take  care  of  the  necessary  taxes,  insurance, 
or  special  improvements  which  mi^ht  at  any  time  be 
assessed  against  the  same.”  Mr.  Justice  Cardozo 
said: 


“Resort  may  be  had  to  principal  for  the  dis¬ 
charge  of  those  expenses  wliicli  are  for  the  bene¬ 
fit  of  ])rincipal,  as  e.  g.,  i)ei‘nianent  improvements 
and  extraordinary  assessments,  l)ut  not  the  ])ay- 
ment  of  taxes  or  insurance  or  everyday  rej)aii’s.” 


See,  also  :  Abell  v.  Bradijy  79  Md.  94. 

p]ven  granting  for  the  sake  of  argument  that  the 
provision  of  decedent’s  will  reejuired  2)ayment  of 
“taxes”,  s])eeial  assessments  for  im])rovenients  would 
not  be  embraced  thereby,  and  they  are  properly 
chargeable  against  corpus. 


PERMANENT  IMPROVEMENTS  AND  BETTER¬ 
MENTS  TO  TRUST  PROPERTIES. 

Plaintiff’s  Assignments  of  Error  Xos.  5,  6,  7,  14,  15 
and  16  (Addition  to  Record,  pp.  3,  4)  are  directed  to 
the  court’s  action  in  charging  to  income  certain  ex- 
])enditures  made  for  structural  work,  permanent  im¬ 
provements  and  betterments  to  said  real  property  de- 
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vised  in  trust,  for  which  plaintiff  in  her  account 
claimed  credit  as  corpus  expenditures. 

Assignment  No.  5  covers  the  disallowance  of  items 
amounting  to  $2,623.53  for  new  roofs  put  on  fourteen 
of  the  dwellings  and  stores  belonging  to  the  trust  (R., 
pp.  78-90;  112-113;  203,  204,  205,  206,  207-8,  210, i  211). 

Assig7iment  No.  6  covers  disallowance  of  expendi¬ 
tures  amounting  to  $640.05  out  of  a  total  of  $1,640.05, 
for  reconstruction  of  a  building  condemned  by  the 
Building  Inspector  of  the  District  of  Columbia  (R., 
p]).  78-90;  114,  203-4). 

Assignment  No.  7  covers  disallowance  of  expendi¬ 
tures  amounting  to  $4,586.86  for  other  structural 
work,  permanent  improvements  and  betterments  of 
cori)us  properties  (R.,  pp.  78-90;  115-118;  202-211, 
213-220,  226-228). 

Assignment  No.  15  is  to  the  sustaining  of  exceptions 
Nos.  1,  3,  4,  5,  and  6  of  tlie  defendant  trustees  to  items 
allowed  by  the  Auditor  as  cor]ms  ex])enditures ;  and 
Assignment  No.  16  to  the  sustaining  of  similar  excep¬ 
tions  Nos.  3,  4,  6,  7,  8  and  9  of  the  Smith  defendants, 
to  a  large  extent  identical  with  those  of  the  defendant 
trustees.  The  result  of  the  court’s  action  on  the  de¬ 
fendants’  exce])tions  is  to  charge  to  income  a  total  of, 
to  wit,  $13,946.13  claimed  by  plaintiff  to  be  properly 
chargeable  to  corpus  and  so  allowed  by  the  Auditor 
(R.,  pp.  78-90). 

Assig-nment  No.  14  states  plaintiff’s  contention  on 
the  law  govei-ning  expenditures  properly  chargeable 
to  the  corpus  of  the  trust.  (Addition  to  Record,  p.  3) 

The  plaintiff,  Ella  M.  Ockershausen,  is  executrix  of 
the  will  of  Louis  Kolipinski,  deceased,  was  named  trus¬ 
tee  in  his  will  and  has  acted  and  accounted  as  such 
trustee,  and  she  is  also  life  beneficiary  thereunder. 
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After  her  remarriage  in  1918,  in  the  absence  of  pro¬ 
ceedings  for  appointment  of  a  substitute  trustee,  she 
remained  the  lawful  trustee  of  said  estate  until  de¬ 
cedent’s  oldest  two  living  children  attained  their  ma¬ 
jority,  whereupon  they  became  legally,  and  now  are, 
the  trustees,  although  ])laintiff  continued  until  Decem¬ 
ber  31,  1935,  to  act  as  trustee  and  do  for  them  the  work 
required  by  that  office. 

Mile  re  projierty  is  settled  upon  a  trustee  to  hold  in 
trust  for  one  person  for  life,  and  the  remainder  over 
to  some  other  j)erson,  it  is  the  duty  of  the  trustee  to 
consult  the  interests  of  both  the  tenant  for  life  and  the 
remainderman,  favoring  neither  at  the  expense  or  to 
the  prejudice  of  the  other. 

Ro?rrIJs  v.  Bcbb,  (1900)  ‘2  (3i.  107. 

Perry,  I'nfsfs,  Vol.  II,  p.  906,  Sec.  539. 

Under  the  general  powers  of  trustees,  and  particu- 
larlv  in  view  of  the  language  of  the  will  and  of  testa- 
tor’s  confidence  expressed  therein,  plaintiff  was 
vested  with  discretion  in  the  making  of  permanent 
and  in  some  instances  extensive  improvements  of  the 
trust  estate.  The  will  devised  all  his  real  estate  “in 
trust  to  manage  and  control  the  same.”  Other  than 
power  to  sell  given,  and  power  to  mortgage  withheld, 
the  will  does  not  direct  the  trustee  how  she  shall  “man¬ 
age  and  control”  it.  The  thought  of  the  testator  was 
to  leave  his  estate  under  one  management,  to  be  con¬ 
trolled  as  he  had  controlled  it.  His  wife  was  intended 
to  take  his  place  in  the  management  of  the  estate;  and 
with  everv  confidence  in  her  integritv  and  her  abilitv 
to  manage  it,  he  left  to  her  discretion  the  method  of 
its  management  and  control. 


55 


Testator  knew  that  many  of  his  properties  were  old 
when  he  made  his  will  and  when  he  died — old  even  w’hen 
he  acquired  them  (R.,  pp.  201,  204,  206,  207,  220) — and 
because  of  their  then  condition  would  require  expen¬ 
ditures  for  improvement  and  betterments  in  addition 
to  ordinary  repairs,  if  they  were  to  provide  income  for 
his  wife  adequate  for  hei-  sui)port  and  that  of  their 
children,  and  be  preserved  for  the  remaindermen.  For 
four  years  preceding*  his  death — and  his  will  was  ex¬ 
ecuted  a  verv  little  over  four  vears  before  his  death — 
he  was  training*  his  wife  to  look  after  his  real  estate 
(R.,  p.  196) ;  and  in  his  will  he  expressed  ‘‘every  con¬ 
fidence’’  that  she  would  “carefullv  carrv  out”  his 
wishes.  (R.,  p.  12.) 

The  situation  of  the  trust  proi)erty  is  in  many  re¬ 
spects  similar  to  that  in  Belmont  v.  Andrews,  63  App. 
I).  C.  109.  There  the  estate  devised  in  trust  consisted 
of  five  pieces  of  improved  real  estate;  the  trustees 
were  authorized  to  sell  and  required  to  reinvest  pro¬ 
ceeds  in  other  productive  real  estate;  there  was  no 
cash  available  for  necessary  corpus  expenditures,  re¬ 
duction  of  moi*tgages,  and  capital  betterments  and 
charges.  The  life  beneficiaries  consented  that  certain 
current  income,  distributable  to  them,  might  be  used 
to  meet  such  corpus  requirements;  and  thereafter, 
when  under  authority  of  court  a  refinancing  of  prop¬ 
erties  was  had,  by  which  cash  was  available,  the  court 
held  the  income  so  retained  and  used  for  the  benefit 
of  corpus  belonged  to  the  life  beneficiary  as  of  the 
time  originally  distributable,  and  in  the  accounting  of 
the  trustees  should  be  repaid  to  him. 

Here  plaintiff,  prior  to  the  sale  of  the  Pennsylvania 
Avenue  property,  when  there  was  no  cash  in  the  cor¬ 
pus  of  the  trust,  used  from  the  income  what  was  neces- 
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sary  for  capital  improvements  and  betterments  for  the 
benefit  of  the  trust,  to  preserve  the  property  and  make 
it  available,  and  valuable,  for  the  remaindermen;  and 
she  is  entitled  to  have  a  refund  from  corpus  cash  now 
available  for  the  amounts  so  advanced  bv  her  from 
her  income.  After  the  Avenue  sale,  from  the  pro¬ 
ceeds  in  bank,  other  similar  expenditures  were  made, 
which  were  to  that  extent  reinvestments  in  real  estate 
as  directed  by  the  will,  for  which  she  is  entitled  to 
credit  in  her  account  of  the  corpus. 

All  said  improvements  and  betterments  were  perma¬ 
nent  in  character,  and  benefitted  the  principal;  and 
the  effect  was  merely  to  substitute  one  form  of  princi¬ 
pal  for  another.  The  cost  of  the  improvements  should 
therefore  ))e  i)aid  out  of  ])rinci])al.  While  the  bene- 
ficiarv  entitled  to  the  income  mav  have  received  a 
benefit  from  the  im})rovenients  in  the  form  of  in¬ 
creased  i-entals,  this  is  balanced  by  the  fact  that  she 
no  long:er  received  income  from  that  part  of  the  prin¬ 
cipal  expended  in  niakini>:  the  improvements. 

See:  Restatement,  Trusts,  par.  233  comment  k. 

It  is  undisputed  that  plaintiff,  in  addition  to  the 
corpus  items  for  which  she  claims  credit,  kept  the 
properties  of  the  estate  in  excellent  repair,  kept  them 
insured,  and  paid  all  taxes;  exclusive  of  the  corpus 
items  in  her  account,  she  spent  from  income  from 
$4000  to  $6000  a  year  for  repairs  to  roofs,  plumbing, 
floors,  electric  fixtures,  heating  plants,  elevators,  fire 
escapes,  etc.,  and  for  pai)ering  and  painting,  and  for 
replacing  gas  stoves,  screens,  awnings,  etc.  (R.,  pp. 
219-220;^  226-227). 

Because  of  the  age  of  the  buildings,  and  in  order  to 
obtain  tenants  for  them,  and  especially  in  order  to  pre¬ 
serve  them  for  the  benefit  of  the  remaindermen,  it  has 


been  necessary  in  many  instances  to  do  work  going  far 
beyond  the  scope  of  ‘‘ordinary  repairs”  for  which  a 
life  tenant  is  responsible,  and  constituting  permanent 
improvements  and  betterments  of  the  properties,  mod¬ 
ernizing  them  and  curing  otherwise  inevitable  obso¬ 
lescence. 

The  two  apartment  buildings  included  in  the  trust 
were  old-style.  One,  the  Valjean,  was  an  old  dwelling 
made  over  into  apartments  by  the  decedent  (R.,  p. 
205)  and  had  never  had  electricity  in  it.  When  all  the 
tenants  but  one  moved  out,  because  it  was  not  up-to- 
date,  plaintiff  renovated  and  modernized  it,  and  in¬ 
stalled  electricity.  (R.,  pp.  205-207) 

The  other  apartment,  the  Royalton,  had  electricity, 
but  had  old-style  combination  gas-and-electric  fix¬ 
tures,  usable  but  obsolete ;  the  plumbing  was  also  old- 
stvle  and  obsolete — closets  with  high  flush  tanks,  old 
galvanized  sinks,  etc.,  and  tenants  wanted  up-to-date 
lighting  and  plumbing  equipment,  also  additional  lights 
and  base  plugs,  which  the  building  did  not  have.  She 
modernized  the  apartments,  i:)utting  in  entirely  new 
electric  fixtures  of  modern  type,  also  new  side  wall 
lights  and  additional  fixtures  and  base  plugs  where 
none  of  such  conveniences  had  i)reviously  been.  She 
also  put  in  modern  plumbing,  new-style  closets, '  new 
bathtubs,  new  enamel  sinks  and  drainboards,  new  wash 
travs,  etc.  It  is  a  modern  building  todav.  Plumbing 
in  a  number  of  other  buildings  was  improved  and  mod¬ 
ernized  in  the  same  way.  (R.,  pp.  215-217.) 

Also  in  the  Rovalton  she  built  a  brand-new  and 
larger  return  line  for  the  heating  system,  put  in  'new 
water  storage  tank  and  heater,  much  larger  than  the 
old  one,  which  was  inadequate  to  meet  the  needs  of 
the  tenants;  she  removed  old  boilers  which  had  been 
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in  since  the  beginninir  of  the  building,  and  would  not 
heat  it  properly,  and  put  in  two  large  new  boilers,  new 
modern  air  valves  on  radiators,  and  also  put  in  new 
radiators  where  there  had  been  none  before,  in  order 
to  give  sufheient  heat,  and  ])ut  weatlier  strips  in  cer¬ 
tain  apartments,  also  fire  door  from  furnace  to  area¬ 
way  of  the  building  (R.,  pp.  *207,  216-218).  In  the 
Valjean  a  new  boiler,  much  larger  than  the  old  one, 
was  installed  (R.,  ]).  217):  new  floors  were  laid,  and 
the  side  of  the  apartment  was  cemented  when  the  ad¬ 
joining  building  was  removed  (R.,  pp.  206,  207). 

In  1922  alterations  and  improvements  were  made  on 
property  359  Pennsylvania  Avenue  X.  W.,  because  of 
the  requirement  that  a  wooden  beam  be  replaced  by 
iron  beams,  and  the  work  was  done  under  plans  pre¬ 
pared  by  the  District  Building  Inspector,  at  a  total 
cost  of  $1,860.95  (R.,  ]).  205). 

The  $640.05  claimed  in  Exception  Xo.  4  is  balance  of 
cost  of  rebuilding  a  bulging  wall  and  the  roof,  cement 
and  carpenter  work,  glazing,  plumbing  and  painting 
necessary  to  such  rebuilding,  the  work  being  i-equired 
by  the  Building  Inspector,  who  condemned  the  place. 
(R.,  pp.  203-204.)  The  Auditor  allowed  a  charge  of 
$1000.  for  the  front  wall,  but  disallowed  the  remaining 
items  made  necessarv  bv,  and  done  in  connection  with, 
the  work  on  the  front  wall.  (R.,  p.  81.) 

A  series  of  stores  on  Eleventh  Street  X.  W.  was  im¬ 


proved;  in  some  cases  the  whole  store  was  renovated, 

amounting  to  reconstruction  of  the  complete  interior 

and  a  large  part  of  the  exteilor  of  the  building;  in 

other  cases  show-windows  were  rebuilt  ^‘because  thev 

% 

w’ere  out  entirely’’  (R.,  pp.  208-210);  new  skylights 
were  put  in,  new  ceilings  and  floors  built,  doorways 
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bricked  up,  and  a  new  sidewalk  made.  (R.,  pp.  108- 

210.) 

Similarly,  the  descriptions  of  the  work  done  on 
premises  1339  Ninth  St.,  227  K  Street  N.  W.  (R.,  pp. 
202-203),  35  H  Street,  X.  W.  (R.,  p.  205),  625  I  Street 
Northwest  (R.,  p.  207),  1405  Ninth  St.  N.  W.  (R.,  p. 
208),  and  610  Massachusetts  Avenue,  N.  W.  (R.,  p. 
211)  show  beyond  question  the  character  of  that  work 
as  permanent  improvements  and  betterments. 

New  water  services  were  added  in  six  buildings;  gas 
service  in  one;  electric  lighting  systems  installed  com¬ 
plete  in  six  other  old  houses  which  had  never  had  elec¬ 
tricity  before,  and  in  other  instances  the  limited  Water, 
gas  and  electric  services  were  extended  throughout 
the  buildings.  (R.,  pj).  213,  215,  218.)  New  hot  water 
heaters  were  installed,  and  new  gas  stoves  where  none 
had  been  before,  in  addition  to  replacing  from  time  to 
time  stoves  to  the  aggregate  cost  of  over  $2000  for 
which  she  made  no  claim  (R.,  pp.  215-217). 

Othei*  structural  improvements  were  required  by  the 
District  of  Columbia  authorities,  such  as  steps  in  area¬ 
way,  under  Fire  Marshal’s  orders  (R.,  ]).  206);  wire 
gates  on  diinib  waiters  (R.,  p.  207) ;  a  greasetrap  at  an 
automobile  establishment;  and  a  stack  from  the  gas 
heaters  in  an  apartment  building.  (R.,  p.  218.). 

No  word  of  evidence  was  offered  in  contradiction  of 
plaintiff’s  testimony  concerning  the  extent  and  charac¬ 
ter  of  the  work  done  by  her  on  the  trust  properties,  and 
her  careful  and  prudent  management  thereof  was  not 
questioned. 

In  the  case  of  pro])erty  devised  to  pay  income  to  one 
for  life  with  remainder  to  others,  the  income  is  respon¬ 
sible  for  ordinary  repairs  necessary  to  preserve  the 
property  and  prevent  its  going  to  waste.  But  where 
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improvements  of  a  permanent  character  have  been 
made,  by  compulsion  as  in  the  case  of  municipal  im¬ 
provements,  or  where  bnildinsr-^  have  become  unten¬ 
antable  without  nei»-lect  on  the  part  of  the  life  tenant, 
or  where  im])rovements  are  necessaiy  because  of 
chan«-ed  conditions,  or  in  order  to  obtain  a  reasonable 
return  fi’om  propei'ty  which  is  uni)roductive,  and  the 
expenditure  for  such  im])rovement  is  foi*  the  best  in¬ 
terests  of  the  remainderman  as  well  as  the  life  tenant, 
the  cost  of  such  improvement  should  be  paid  out  of 
the  cori)us  of  the  estate. 

Plaintiff  recognized,  and  has  fully  met,  her  respon¬ 
sibility  as  trustee,  and  as  life  beneficiary,  to  ])ay  for 
usual  and  ordinary  repairs  out  of  income,  to  pay  all 
usual  and  ordinarv  taxes,  and  all  usual  and  ordinarv 
ex])enses  of  manaii'ement  of  the  real  estate.  She  con¬ 
tends  she  was  not  re(iuii*ed,  either  as  trustee,  or  as  life 
tenant,  to  expend  income  to  make  old  proijerty  up-to- 
date,  to  replace  obsolete  eciuipment,  or  to  prevent  ob¬ 
solescence;  but  that  obsolescence  and  depreciation 
must  fall  ui)on  the  remainderman. 

See:  Whifc())nh  v.  Blair.  58  A])]).  I).  (\  104; 

Lajlin  v.  Commissioner.  69  F.  (2d)  460. 

Fisher's  Execafor  v.  IBnirf/.  ISO  Ky.  257,  states  the 
duty  of  a  tenant  for  life  as  follows: 

“A  tenant  for  life  is  not  held  to  a  hii>‘h  dei»'ree 
of  accountabilitv  and  is  under  no  dulv  to  make 
costly  or  extensive  repairs,  nor  is  he  to  be  held 
accountable  for  depreciation  in  value  that  may  re¬ 
sult  from  the  reasonable  and  i)roper  use  of  the 
premises.  He  is  only  required  to  exercise  reason¬ 
able  cai’e,  or  such  care  as  a  })erson  of  ordinary 
prudence  would  exercise  in  the  surrounding  cir¬ 
cumstances,  to  so  manage  the  property  as  to  pre- 
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vent  it  from  getting  out  of  repair  and  deteriorat¬ 
ing  in  value  by  failure  to  keep  it  in  reasonable 
repair.” 

In  In  rc  Wliitneu,  136  X.  Y.  S.  633,  by  requirement 
of  the  Health  Department,  a  well  on  a  dairy  farm,  part 
of  trust  estate,  was  deepened  and  piped.  The 'court 
allowed  the  expenditure  from  corpus,  and  said: 

‘‘There  is  no  dispute  that  the  deepening  of  the 
well  was  almost  an  absolute  necessitv.  It  certainlv 
was  an  act  of  «:ood  husband rv.  That  it  increased 

the  value  of  the  farm  bv  the  entire  amount  of  its 

* 

cost  or  more  is  not  denied,  and  the  remaindermen 
will,  therefore,  lose  nothing  if  the  expenditure  is 
charged  to  the  corpus  of  the  estate.  So  far  as 
thev  are  concerned  it  merelv  amounts  to  a  change 
in  the  character  of  a  small  part  of  their  inherit¬ 
ance  from  personal  to  real  estate.” 

In  Ahrll  v.  Abril,  75  Md.  44,  23  A.  71,  the  will  di¬ 
rected  trustees  to  collect  rents  of  real  estate  and  after 
])aying 

“all  necessary  expenses  of  the  management  there¬ 
of,  and  all  charges,  taxes  and  repairs  thereon” 

to  pay  net  income  to  testator’s  daughters.  The  court 
held  life  beneficiaries  were  pro})erly  chargeable  only 
with  ordinary  expenses  and  repairs,  , 

“and  that  the  cost  of  new  buildings  and  such  per¬ 
manent  improvements  as  may  be  called  better¬ 
ments  must  be  paid  out  of  the  corpus  of  the  es¬ 
tate.” 

Later  the  case  again  came  before  the  court,  in  Abell  v. 
Brady,  79  Md.  94,  28  A.  817,  on  an  accounting  which 


included  charges  termed  “betterments”.  The  court 
said: 


“All  buildings  are  subject,  more  or  less,  to  nat¬ 
ural  and  unavoidable  decay,  and  ‘ordinary  re¬ 
pairs’  when  used  in  reference  to  buildings  means 
expenses  reasonably  incurred  in  keeping  the  prop¬ 
erty  in  good  condilioii  and  order.  ‘Betterments’  it 
mav  not  be  easv  to  define.  All  buildings  are  bet- 
ter  by  being  repaired;  but  betterments  means 
something  more  than  mere  repairs,  and  may  be 
said  to  mean  ini])rovements  upon  the  building  it¬ 
self,  or  so  near  to  it  as  to  enhance  its  value.  Any 
addition  or  alteration  made  to  the  buildings,  or 
expenses  incurred  in  draining  or  paving,  may  be 
said  to  be  betterments.  The  items  in  the  account, 
such  as  constructing  partitions  in  warehouses, 
whether  temporary  or  permanent  for  the  si)ecial 
accomodation  of  tenants;  boilers  and  engines  and 
furnaces  for  heating;  elevators,  gas  machines, 
asphalt  pavements;  opening  and  widening  streets 
adjacent  to  the  property, — these  and  other  like  ex¬ 
penses  cannot  be  said  to  be  expenses  incurred  for 
ordinary  repairs.  'VMiether  they  are  to  be  classed 
as  betterments  or  improvements,  or  some  of  them 
as  fixtures,  they  are  not  properly  chargeable  to  the 
repair  account.” 

In  Sp()0)ier  v.  Duvhip,  ISO  A.  256  (New  Hampshire), 
the  court  said: 

“The  ‘trustee  is  under  the  dutv  to  the  benefici- 
arv  to  use  reasonable  care  and  skill  to  make  the 
trust  property  productive.’  American  Law  Insti¬ 
tute,  Restatement  of  Trusts,  Sec.  176.  This  duty 
involves  the  power  to  lease  and  to  make  such  other 
use  of  the  real  estate  as  prudent  business  manage¬ 
ment  would  suggest  for  the  purpose  of  obtaining 
rents  and  profits.  See  Hale  v.  Hale,  146  Ill.  227, 
33  X.  E.  858,  20  L.  R.  A.  247.  The  trustee,  there- 


63 


fore,  has  authority  to  make  such  repairs  and  al¬ 
terations  as  may  be  necessary  to  secure  or  retain 
tenants,  and  to  pay  taxes  and  water  rates.  Since 
the  prime  object  of  the  trust  is  to  furnish  an  in¬ 
come  to  the  life  beneficiary,  the  use  of  the  rentals 
for  permanent  improvements  would  not  be  justi¬ 
fied.  ’  ’ 

In  re  Heroy\s  Estate,  169  N.  Y.  S.  807 :  Part  of  the 
trust  estate  was  a  building,  productive  when  testator 
died;  thereafter  the  character  of  the  business  in  the 
locality  changed,  and  in  order  to  rent  the  building  the 
trustee  had  to  install  an  elevator,  strengthen  floors, 
put  in  coinent  floors  and  electric  wiring  and  other  ad¬ 
ditions,  besides  changes  required  by  the  Fire  Depart¬ 
ment.  The  special  guardian  fo]*  infant  parties  in  in¬ 
terest  did  not  object  to  the  changes  being  made,  but 
objected  to  the  charge  to  princii)al.  The  court  said : 

‘‘He  (the  trustee)  had  on  his  hands  a  building 
located  in  a  business  section  which  was  totally  un- 
adai)ted  to  conditions  of  business  of  today  and 
totally  unrentable.  Consequently  it  was  the  duty 
of  the  trustee  to  preserve  the  building  for  the  re¬ 
maindermen,  and  at  the  same  time  to  produce  an 
income  sufficient  to  render  the  j)remises  self-sus¬ 
taining  and  an  aid  to  the  beneficiaries.  It  ;  was 
under  these  circumstances  the  inq)rovements  were 
])erformed,  the  cost  of  which  is  the  subject  of  the 
objections  filed.  The  improvements  made  by  the 
trustee  resulted  not  only  in  increasing  the  income 
derived  from  this  particular  property  approxi¬ 
mately  $1750.00  per  annum,  but  added  greatly  to 
the  value  of  the  remainder  as  well.  *  *  * 

“The  immediate  object  of  the  testator’s  bounty 
was  to  provide  for  the  support  of  his  wife  and 
daughters.  *  *  *  The  permanent  improvements 
made  by  the  trustee  were  as  important  for  the 
])reservation  of  the  principal  of  the  trust  estate 
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as  to  insure  some  return  to  those  entitled  to  the 
income,  and  were  not  made  by  the  trustee  pri¬ 
marily  for  the  benefit  of  the  equitable  life  tenants. 
I  am  of  the  opinion,  therefore,  that  the  trustee  had 
the  power  under  the  will  to  invest  the  proceeds 
of  the  trust  in  making  the  permanent  improve¬ 
ments  where  it  would  bo  reasonably  antici})ated 
that  such  investment  would  be  beneficial  to  both 
the  remaindermen  and  the  life  beneficiaries.  Un¬ 
dercircumstances  where  special  equities  are  found 
to  exist,  and  where  relief  is  sought  from  a  court  of 
equity,  a  case  may  be  made  which  would  justify  a 
charge  against  the  ca])ital  of  the  trust  estate  for 
])ernianent  improvements  which  were  necessary 
for  the  ])reservation  of  the  pro])erty.  Ford  v. 
Kna])]),  102  X.  Y.  135,  6  X".  F.  283;  'Matter  of 
Whitnev,  75  Misc.  610,  136  X.  Y.  S.  633.  In  mv 
o])inion  such  s])ecial  equities  are  shown  by  the 
stiindated  facts  to  exist  in  this  matter,  irrespec¬ 
tive  of  the  powers  given  the  trustee  under  the 
\\ull.” 


In  Woody  v.  Christian,  205  X.  C.  610,  172  S.  E.  210, 
the  will  provided  for  })ayment  of  “rej^airs”  from  in¬ 
come.  The  trustee  borrowed  monev  from  the  bank 
and  made  therewith  extensive  re])airs  to  put  the  real 
estate  in  condition  to  produce  rental  income,  using  the 
rents  to  repay  the  loan.  The  court  said  under  the  facts 
and  circumstances  of  the  case  the  corpus  could  be  used 
for  the  extensive  repairs,  and  the  rents  divided  as  set 
forth  in  the  will. 


In  Middleton  v.  Rlgshee,  102  S.  E.  780  (Xorth  Caro¬ 
lina),  the  court  authorized  sale  of  one  of  the  proper¬ 
ties  devised  in  trust,  to  provide  funds  for  ‘^repairs, 
new  roofs,  painting,  etc.,  in  order  to  keep  them  in  con¬ 
dition  and  make  them  attractive,”  also  to  comply  with 
the  order  of  the  citv  to  install  sewerage. 


-'«r«  wft 
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In  Deckelman,  et  al,  v.  Braunsdorf,  32  N.  Y.  S.  404, 
the  trustee  received  the  property  in  untenantable  con¬ 
dition  ;  the  life  tenant  demanded,  and  the  court  on  her 
petition  ordered,  that  the  premises  be  kept  tenantable 
at  the  exi)ense  of  the  principal  of  the  trust;  on  the 
theory  that  it  was  an  expenditure  to  make,  not  a  new 
thing,  but  the  thing  received  available,  and  preserve 
it  from  destruction  and  decay. 

In  re  Jackson^ s  Will,  239  N.  Y.  S.  362,  135  Misc.  329, 
involved  accounting  by  testamentary  trustees.  The 
court  said: 

“Charges  for  repairs  should  be  met  by  the 
life  beneficiary,  but  the  life  beneficiary  is  under 
no  obligation  to  make  improvements.  *  *  *  The 
items  of  $70.00  and  $1,105.00  for  new  roofs  on  of¬ 
fice  building  and  warehouse:  I  think  these  were 
replacements  or  improvements.  As  capital  expen¬ 
ditures,  they  are  chargeable  to  principal  and  not 
income.  ’  ’ 

The  court  further  charged  to  principal  an  item  of 
$165.00  for  a  new  fence,  “a  permanent  improvement”; 
$1,725.00  for  cement  work  and  $400.00  for  enclosing  a 
shed,  as  “improvements,  not  repairs”;  and  $130*00  for 
building  a  concrete  wall,  as  “an  improvement  to  prop¬ 
erty”,  which  “should  not  have  been  charged  to  income 
account”. 

The  case  of  Northwestern  Lumber  <&  W recking  C om- 
pany  v.  Parker,  125  Minn.  107,  145  N.  W.  964,  discus¬ 
sing  the  question  of  “repairs”  and  “improvements”, 
said : 

“It  is  doubtless  true  that  painting  and  papering 
done  by  a  tenant  at  recurring  periods  during  his 
tenancy  properly  come  under  the  denomination  of 
repairs.  But  painting  and  papering  of  the  char- 
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acter  done  here,  as  part  of  a  o'eneral  plan  of  fitting 
up  the  premises  for  the  initial  occupancy  of  the 
tenant  are  properly  classed  as  improvements  and 
not  repairs. 

‘‘We  have  no  difficult v  in  holdini>-  that  a  section 
of  new  roof  put  on  to  enable  tlio  tenant  to  enter 
into  occupancy  of  the  premises  is  ])roperly  an  ‘im¬ 
provement’  and  not  ‘repairs’.” 


In  In  re  SIafer\^  WUL  137  Misc.  54,  242  X.  V.  S.  733, 
the  court  directed  the  reimbursement  of  the  life  tenant 
for  items  of  weather  strips,  co])per  gutter,  payments 
on  oil  burner,  and  repairs  to  road,  as  “betterments  and 
permanent  improvements.  ’  ’ 

A  recent  case  stating  the  position  of  life  beneficiary 
and  remainderman  of  trust  pro])erty  is  I)i  re  I)en.^en\s 
Estate,  296  X.  Y.  S.  567  (decided  June  1,  1937).  Speak¬ 
ing  of  life  interests  and  remainders,  the  court  said : 

“It  is  not  only  unnecessary  but  im})roper,  that 
either  gift  should  be  ])ermitted  to  encroach  U])on 
the  other.  The  thing  given  has,  at  the  date  of  gift, 
a  certain  intrinsic  value.  This  is  what  is  given  to 
the  remaindermen  with  the  time  of  enjoyment 
post])oned  until  the  happening  of  the  conditioning 
event.  If,  in  the  interval  during  which  the  re¬ 
maindermen  are  denied  possession  by  the  terms 
of  the  gift,  the  intrinsic  value  of  the  thing  given 
increases  by  the  operation  of  unusual  causes,  they 
will,  when  their  time  of  enjoyment  arrives,  receive 
a  thing  of  greater  value  than  that  which  the  donor 
himself  possessed.  If  it  deteriorates,  its  worth 
will  be  less.  All  to  which  the  remaindei*man  is  en¬ 
titled  in  either  event  is,  however,  the  thing  given 

in  the  state  in  which  it  is  at  the  time  when  deliverv 

• 

to  him  was  directed,  without  diminution  in  value 
because  of  the  acts  of  neglect  of  the  x^erson  to 
whom  its  intermediate  use  was  granted.  *  *  * 
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*  *  *  The  thing  given  to  the  primary  donee 
is  the  use,  and  any  benefits  derivable  from  such  use 
constitute  the  subject-matter  of  his  gift. 

correct  solution  in  any  given  case 
is  most  readily  perceivable  when  the  matter  is 
viewed  from  the  standpoint  of  the  remainderman. 
He  is  entitled  only  to  receive  the  thing  originally 
given  at  the  time  appointed  for  the  effectuation  of 
his  gift,  plus  such  increase  in  value  as  may  have 
occurred  from  natural  causes  during  the  period 
of  his  postponement.  This  is  the  maximurh  of  his 
valid  demand.  He  may  receive  less ;  he  cannot  be 
awarded  more. 

^Ht  follows  that  nothing  which  is  attributable  to 
the  use  of  the  thing  during  the  period  prior  to  the 
effectuation  of  the  gift  to  the  ultimate  donee  may 
properly  be  awarded  to  the  latter.  There  are  few 
principles  more  firmly  grounded  in  the  law. 

Plaintiff’s  contentions  discussed  in  this  section  of 
the  brief  are  supported  by  uncontroverted  evidence  of 
the  condition  of  the  trust  properties  and  the  character 
of  the  improvements  and  betterments  made  thereon 
during  ])laintiff’s  management  and  control  thereof, 
and  should  be  sustained. 

CONCLUSION. 

Plaintiff  submits  that  in  accord  with  the  intention  of 
the  testator  as  disclosed  in  his  will,  under  the  undis¬ 
puted  facts  in  evidence,  and  under  the  law  as  estab¬ 
lished  by  the  decisions  of  the  courts,  each  of  her  assign¬ 
ments  of  error  should  be  sustained,  and  the  decree  of 
the  court  below  reversed  in  so  far  as  may  be  necessary 
to  that  end. 

John  E.  Laskey, 

Attorney  for  Appellant, 


:0  STATES 

CC*J~C  r  APPEALS 

D :  5T?^ ;  cr  OF  cOLiiM^4 

■It  rn  . 


\l^ij  mARS 


IN  THE 


‘Enited  States  Court  of  appeals 


FOR  THE  DISTRICT  OF  COLUMBIA 


October  Term,  1937 


No.  7063. 


Ella  M.  Ockershausen,  Appellant, 


V, 

Henrietta  Kolipinski  Evans;  Henrietta  Kolipinski 
Evans  and  Emilie  Kolipinski  Bucy,  Trustees, 
ET  AL.,  Appellees. 


BRIEF  ON  BEHALF  OF  ELEANORE  EOLIPINSEI 
SMITH;  JOAN  C.  SMITH,  ELEANORE  M. 
SMITH  AND  ROBERT  A.  SMITH,  INFANTS, 
APPELLEES. 


David  F.  Smith, 

Attorney  for  Eleamore  Kolipinski  Smith. 

Gaurdian  Ad  Litem  for  Joan  C. 
Smith,  Eleanore  M.  Smith  and 
Robert  A.  Smith,  Infants. 


PRKSS  OF  FRANC.  E.  SHEIRY.  »Oa  TWELFTH  STREET.  N.  W. 


INDEX. 


Subject  Index. 


PAGE 

1 


Statement  of  Taso . 1 

Aiv;'nment — 

^  The  $20,000  Fund . 2 

Income  Tax  on  Profit  on  Sale  of  Trust  Real 

Estate  . 5 

S])ecial  Assessments  ag-ainst  Trust  Properties.:.  8 
Permanent  Improvements  and  Betterments  to 

Trust  PrO})erties . 13 

Conclusion  . 18 


Citations. 


Abernethv  v.  Oi-lon.  42  Or.  437 . .  17 

Act  of  Feb.  20,  1031,  46  Stat.  1197,  Chap.  246 . ;  12 

Andrews  v.  Boyd,  5  ^le.  190,  203 . j  16 

Boggs  V.  Taylor,  29  Ohio  St.  172 . .  16 

]^-rown  V.  Brown,  72  X.  J.  Eo.  667 . j  11 

Bnsli  Const.  Co.  v.  Vrillmell,  190  ]Mo.  App.  33 .  11 

Cadmus  v.  Combes,  37  N.  J.  Eq.  259 . ■  16 

Caperton  v.  Todd,  142  Ky.  611 .  16 

Cliaml)erlin  v.  Gleason.  163  N.  Y.  S.  214 .  11 

Cooper  V.  Barton,  208  Iowa  447 .  11 

Cros])y  V.  Dodge,  60  Api).  I).  C.  36 . ^  12 

Crowell  V.  Seelbinder,  83  A.  I..  R.  789  and  Notes .  9 

Defreese  v.  Labes,  109  ^licli.  415 .  16 

Dougherty  v.  Am.  Sec.  T,  Co.,  59  App.  D.  C.  301....  12 

Dougherty  v.  Tleurich,  59  A])p.  D.  C.  303 .  12 

Figgins  V.  Figgins,  53  Ind.  App.  43,  46 .  15 

Goodwin  v.  McGanghey,  108  lilinn.  248 . '16 

Hackworth  v.  Louisville  Stone  Co.,  106  Ky.  234 .  11 

Hicks  V.  Xorsworthy,  176  Ark.  786 .  10 

Holcombe  v.  (linn,  6  X.  E.  (2d),  351 .  6 

Huston  V.  Tribbetts,  171  Ill.  547 .  10 

In  Re  Heaton,  21  X.  J.  En.  223 .  17 

In  Re  Steele,  19  X.  J.  E(i.  120 .  17 

Johnson  v.  Rudol])h,  57  App.  D.  C.  29 .  12 

Kearney  v.  Kearney,  17  X.  J.  Eq.  59 .  17 

Kirchner  v.  Kirclmer,  127  X.  Y.  S.  399 .  11 

Kline  v.  Dowling,  176  Ind.  521 .  11 


PAGE 

Kory  V.  Less,  180  Ark.  342 .  10 

Matter  of  Boyle’s  Est.,  151  N.  Y.  S.  197 .  15 

Matter  of  Frost,  184  App.  Div.  702;  172  N.  Y.  S. 

442  111  .  15 

Matter  of  Shepard’s  Est.,  241  X.  Y.  S.  86 . .  15 

Matter  of  Van  Riper ’s  Est.,  90  N.  J.  Eq.  217,  220....  16 

^McDonald  v.  Fulton  Trust  Co.,  62  App.  D.  C.  35 .  8 

Milton  Warehouse  Co.  v.  Basche-Saice  Hardware 

Co.,  147  Or.  563 .  17 

Moore  v.  Simonsen,  27  Or.  117 .  16 

Murch  V.  J.  0.  Smith  Mfg.  Co.,  47  N.  J.  Eq.  193 .  17 

Nation  v.  Green,  188  Tnd.  697 .  15 

Parish  v.  Champlin,  139  Tnd.  1,  15 .  15 

Pelcyger’s  Est.,  285  X.  Y.  S.  723,  737,  738 .  14 

Pratt  V.  Douglass,  38  X.  J.  Eq.  516 .  16 

Re  Albertson,  113  X.  Y.  434,  439 .  14 

Re  Archer,  23  X.  Y.  S.  1044 .  16 

Re  Ardrey’s  Est.,  232  X.  Y.  109,  111 .  15 

Re  Jackson’s  will,  239  X.  Y.  S.  362 .  18 

Re  Miner,  201  Mich.  115 .  11 

Re  Tuttle,  49  X.  J.  Eq.  259 .  16 

Reddish  v.  Johns,  190  Iowa  49 .  11 

R.  I.  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I.  113 .  11 

Rothschild,  Exrs.  v.  Weinthal,  17  A.  Ij.  R.  1377 .  15 

ITeyburn  v.  Wallace,  93  Mo.  326 .  10 

Stahl  V.  Schwartz,  81  Wash.  293 .  16 

Spangler  v.  York  County,  13  Pa.  322 .  16 

Stone  V.  Littlefield,  151  ^lass.  485 .  16 

Taliaferro  v.  Railway  Terminal,  59  App.  D.  C.  376..  12 

Thomas  v.  Evans,  105  X.  Y.  601 .  11 

Whitson  V.  Whitson,  53  X.  Y.  479 .  16 

Wilcox  V.  Wilcox,  26  Haw.  219 .  6 

Wordin’s  Appeal,  71  Conn.  531 .  9 

32  L.  R.  A.  744,  Note  X,  ‘‘Devise  of  income” .  16 


In  The 


Bnltd  States  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 
October  Term,  1937 


No.  7063. 


Ella  M.  Ockershausen,  Appellant, 

V. 

Henrietta  Kolipinski  Evans;  Henrietta  Kolipinski 
Evans  and  Emilie  Kolipinski  Bucy,  Trustees; 
Eleanore  Kolipinski  Smith;  Charles  Andrew 
Bucy,  Donald  L.  Bucy,  Karen  Marie  Bucy, 
Brockenbrough  Evans,  Jr.,  Joan  C.  Smith,  Elea¬ 
nore  M.  Smith  and  Robert  A.  Smith,  Infants, 
Appellees. 


BRIEF  ON  BEHALF  OF  ELEANORE  EOLIPINSEI 
SMITH;  JOAN  C.  SMITH,  ELEANORE  M. 
SMITH  AND  ROBERT  A.  SMITH,  INFANTS, 
APPELLEES. 


STATEMENT  OF  THE  CASE. 

I 

An  adequate  statement  of  the  facts  of  the  case  is  con¬ 
tained  in  the  appeal  of  these  appellees  in  No.  7064. 
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Insofar  as  the  statement  of  the  case  by  appellant  in  this 
appeal  varies  from  their  statement  in  No.  7064,  the 
variance  is  disputed  on  the  record.  The  assignments 
of  appellant  herein  will  be  treated  in  the  same  order 
presented  in  her  brief. 


ARGUMENT. 

The  $20,000  Fund. 

The  will  provides : 

‘‘In  the  event,  that  the  total  value  of  my  per¬ 
sonal  estate,  consisting  of  either  money,  bonds,  or 
other  securities  shall  equal  the  sum  of  Ten  Thou¬ 
sand  dollars  ($10,000.00)  or  more;  I  then  give  and 
bequeath  the  same  to  my  wife  Ella  M.  in  trust  to 
hold  as  a  fund,  with  which  to  settle  and  satisfy 
any  and  all  claims,  demands,  suits  or  damages 
that  may  arise  against  my  said  wife  as  trustee  in 
the  management  and  protection  of  my  said  real 
estate ;  Provided  that  said  trust  fund  shall  not  ex¬ 
ceed  the  sum  of  Twenty  Thousand  dollars 
($20,000.00).  Said  tru^t  fund  shall  l>e  kept  on  de¬ 
posit  in  one  or  more  Banking  institutions  at  inter¬ 
est,  which  interest  shall  be  added  to  the  income 
hereinbefore  provided  and  to  he  used  for  the  bene¬ 
fit  ^  support  and  maintenance  of  my  said  wife  and 
children.’* 

•  •  •  •  •  • 


“Should  my  said  wife,  Ella  M.  Kolipinski  marry 
at  any  time  after  my  death ;  or  during  the  minority 
of  either  of  my  two  oldest  living  children;  or 
should  my  said  wife  die-,  then,  in  either  event  I 
hereby  authorize,  direct  and  empower  any  of  my 
said  children^  to  institute  proceedings  in  the  courts 
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of  the  District  of  Columbia  for  the  appointment 
of  a  competent  trustee,  in  the  place  and  stead  of  my 
said  wife,  who  shall  act  as  said  trustee  until  such 
time  as  my  tw’-o  oldest  living  children  shall  arrive 
at  their  majority,  then  said  substituted  trustee 
shall  thereupon  surrender  his  said  trust  to  and  in 
favor  of  my  two  oldest  living  children,  who  are 
hereby  appointed  trustees  ivitli  the  same  authority 
and  poiver,  as  herein  given  and  granted  unto  my 
said  wife,  or  to  the  substituted  trustee  appointed 
in  her  place  and  stead/'  (Italics  supplied.)  ^ 

The  lower  court  rightly  held  that  the  $20,000  so- 
called  real  estate  protection  fund  is  ‘^part  of  the  trust 
estate  created  bv  the  will.”  The  testator  did  not 
create  ‘‘three  separate  trusts,”  as  suggested  by  appel¬ 
lant,  but  created  a  general  trust  estate,  with  the  excep¬ 
tion  of  the  $12,000  Weiss  fund,  w’hich  consisted  of  “all 
my  real  estate  wheresoever  situated  which  I  now  own, 
or  which  I  may  have  any  interest  in,  legal  or  equitable 
at  the  time  of  mv  death,”  and  the  fund  of  not  to  exceed 
$20,000  which  vras  plainly  directed  to  be  used  to  “settle 
and  satisfy  all  claims,  demands,  suits  or  damages”  that 
might  arise  against  his  said  trust  estate,  or  his  wife 
“as  trustee”  or  against  those  substituted  as  “trustees” 
upon  the  death  or  remarriage  of  the  wife.  Appellant’s 
brief  ignores  the  succession  in  the  trusteeship,  the  di¬ 
rection  that  the  income  from  the  $20,000  fund  is  to  be 
used  by  every  trustee,  whether  children  or  a  stranger, 
for  the  benefit,  support  and  maintenance  of  the  wife 
and  children  during  “their  lives.”  The  argument  of 
appellant,  here  and  below,  that  the  fund  “is  for  her 
protection,  only,  as  trustee,”  is  wholly  untenable  and 
unsupportable  when  the  will  is  read  as  an  entirety,  as 
it  must  be  in  ever>’  case.  The  contention  of  appellant, 
when  analyzed,  reduces  itself  to  the  contention  that  a 
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trustee  can,  by  forfeiting  her  office  as  trustee  under  the 
will,  pass  the  title  to  the  property  from  the  trust  estate 
to  herself,  individually;  that  the  testator  intended  to 
reward  a  trustee  who  forfeited  her  office  by  a  personal 
act ;  that  the  period  during  which  the  fund  would  remain 
trust  property  was  a  matter  left  by  testator  to  the  dis¬ 
cretion  of  the  wife;  and  that,  w’hen  the  testator  ex¬ 
pressed  his  intentions  that  my  real  real  estate  shall 
he  preserved  as  a  tvhole  for  the  benefit,  support  and 
maintenance  of  my  said  tvife,  Ella  M.  and  my  children 
during  their  lives he  did  not  mean  what  he  clearly 
stated,  but  made  an  exception  with  respect  to  the 
$20,000  fund. 

It  is  too  obvious  to  require  argument  that  testator 
created  the  $20,000  fund  as  a  permanent  fund  to  be 
used  by  any  and  all  trustees,  whether  wife,  children  or 
a  stranger  to  the  family,  for  the  permanent  protection 
of  his  trust  real  estate  against  “any  and  all  claims, 
demands,  suits  and  damages.”  During  the  lives  of  the 
wife  and  children,  he  directed  the  income  from  the 
fund  to  be  used  for  their  benefit,  support  and  mainte¬ 
nance.  It  is  undisputed  that  plaintiff  forfeited  her 
office  as  trustee  by  remarriage  on  August  15, 1918.  She 
was  an  actual  trustee  under  the  will  for  less  than  3 
vears  and  8  months  from  the  death  of  testator.  She 
made  no  claim  in  the  lower  court  that  she  had  ever  ex¬ 
pended  anything  from  the  fund,  except  $850,  and  was 
required  to  account  for  the  balance  of  $19,150  (R. 
79-80). 

It  is  aptly  stated  that  an  argument  is  best  tested  by 
possible  applications.  Here  appellant  was  trustee  3 
years  and  8  months  and  the  claim  is  advanced  that  on 
August  15, 1918,  the  date  of  her  remarriage,  the  title  to 
the  fund  passed  from  the  trust  estate  to  herself,  indi- 
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vidually.  If  this  claim  is  supportable,  then  the  same 
result  would  necessarily  follow  had  the  appellant  re¬ 
married  wnthin  one  week  after  the  death  of  the  testator. 
The  argument  advanced  by  appellant  exhausts  itself 
on  mere  statement.  It  cannot  be  disputed  that  testator 
created  the  fund  to  keep  his  trust  real  estate  intact  at 
all  times  during  the  lives  of  the  wife  and  children  and 
that  the  succession  in  the  trusteeship  did  not  atfect  the 
character  of  the  fund  as  trust  property  in  any  respect. 
The  thinly  drawm  contention  of  appellant,  arising  from 
reading  a  w’ill  in  parts — not  as  a  whole — cannot  be  sus¬ 
tained  in  any  view.  The  lower  court  was  right  in  its 
decree  that  said  fund  is  ^‘part  of  the  trust  estate 
created  by  the  will.”  The  cases  cited  by  appellant  will 
be  found  on  examination  to  have  no  possible  applica¬ 
tion  or  relevance  on  this  record. 

Income  Tax  ox  Profit  ox  Sale  of  Trust  Real  Estate. 

January  9,  1931,  the  lower  court  authorized  the  trus¬ 
tees  to  sell  and  convev  to  the  District  of  Columbia  a 
large  parcel  of  the  trust  real  estate  for  the  sum  of 
$84,000.  The  property  was  then  subject  to  condemna¬ 
tion  (R.  192-193).  In  1931  appellant  paid  the  income 
tax  on  the  ‘‘capital  gain”  on  the  sale  in  the  sum  of 
$3,554.93  and  also  paid  $504.10  to  an  income  tax  at¬ 
torney  for  services  in  connection  with  an  adjustment 
of  the  tax  with  the  United  States.  The  Auditor  and 
the  court  below  disallowed  the  claims  as  a  charge 
against  corpus,  because  of  the  peculiar  and  unique 
provisions  of  the  will  in  the  instant  case,  which  will 
defines  net  income  as  being  the  residue  left  after  pay¬ 
ment,  among  other  things,  of  ‘  ‘  all  taxes  of  any  kind.  ’  ^ 
Other  provisions  of  the  will,  such  as,  denial  of  the 


power  to  mortgage,  prohibition  on  sale  except  at  a 
prohibitive  price  and  statement  of  testator’s  intention 
that  his  trust  real  estate  shall  be  preserved  as  a 
‘‘whole,”  lend  additional  support  to  the  all  embracing 
provision  “all  taxes  of  any  kind”  and  compel  the  con¬ 
clusion  that  testator  did  not  intend  that  the  capital 
of  the  trust  should  be  impaired  in  any  respect  by  pay¬ 
ment  out  of  capital  of  taxes  of  any  kind.  The  trouble 
with  all  the  contentions  of  counsel  for  appellant,  both 
here  and  in  the  court  below,  is  that  constant  effort 
is  made  to  shy  away  from  the  provisions  of  the  will, 
which  are  controlling,  and  to  argue  abstract  and  gen¬ 
eral  propositions  not  applicable  to  the  instant  will. 
To  the  extent  that  the  will  occupies  the  field,  general 
propositions  of  law  have  no  quarter.  If  the  instant 
will  had  said  simply  “taxes,”  instead  of  “all  taxes  of 
any  kind,”  then  Holcombe  v.  Ginn,  6  N.  E.  (2d)  351,  and 
Wilcox  V.  Wilcox,  26  Haw.  219,  might  have  a  point  here. 
Appellant  has  argued  at  great  length  that  the  will 
must  be  taken  as  written.  We  concur  in  that  view  and 
likewise  insist  upon  its  application.  There  is  no  room 
for  construction  of  the  phrase  “all  taxes  of  any  kind” 
and  there  is  no  power  in  a  court  to  say  that  the  corn- 
comprehensive  ambit  of  “all  taxes  of  any  kind”  does 
not  mean  all  taxes  of  any  kind  or  contains  an  implied 
exception,  which  seems  to  be  the  contention  of  appel¬ 
lant.  The  cases  cited  by  appellant  are  all  cases  in 
which  the  will  defines  income  as  the  residue  after  pay¬ 
ment  of  “taxes”  which  expression  is  usually  construed 
to  mean  only  the  ordinary,  recurrent  and  general  taxes. 
The  trust  estate  herein  has  produced  a  substantial  net 
income  over  a  period  of  20  years  and  no  hardship  what¬ 
ever  accrues  to  the  immediate  beneficiaries  by  paying 
any  and  all  taxes  out  of  income.  Income  taxes,  including 


income  taxes  on  capital  gain,  were  in  effect  at  the  death 
of  testator  December  15,  1914.  A  will  is  ambulatory 
until  death  and  speaks  only  from  the  death.  Therefore 
testator  knew  and  intended  at  his  death  that  caipital 
gains  income  taxes  were  within  the  sweep  of  the  terms 
‘‘all  taxes  of  any  kind.’’  But  whether  testator  knew 
that  fact  or  not  is  not  material  here  because  there  is 
no  ambiguity  in  the  expression  “all  taxes  of  any  kind” 
and  that  phase  must  be  enforced  as  written  and  be  held 
to  lay  down  a  comprehensive  formula  for  the  future 
administration  of  the  trust  property.  It  is  beyond  the 
comprehension  of  any  testator  to  enumerate  in  his 
will  all  the  manifold  taxes  that  may  accrue  against  a 
trustee  of  a  trust  that  will  probably  run  for  a  period 
of  70  years.  It  is  not  perceived  how  the  testator  could 
better  have  preserved  his  trust  property  as  a  “whole” 
than  he  did  by  directing  that  “all  taxes  of  any  kind” 
must  be  paid  from  the  income.  The  lower  court  was 
right  in  its  holding  (R.  245) : 


“Now,  then,  from  the  other  terms  of  this  man’s 
will,  I  think  ihe  terms  of  the  will  are  more  im¬ 
portant  and  have  to  govern  me  more  than  just  the 
general  law  with  regard  to  special  assessments  and 
the  general  law  with  regard  to  income  tax.  In  the 
terms  of  the  will  the  man  says,  ‘All  taxes  must  be 
paid,  ’  *  *  I  think  in  this  case  I  will  hold  that  this 
must  come  out  of  the  personal  estate.  *  *  *  I  think 
this  is  a  matter  where  the  estate  has  to  pay  it  out 
of  the  income  because  the  estate  is  got  together  as 
an  entirety.  ’  ’ 


It  is  respectfully  submitted  there  is  no  power  in  a 
court  to  read  an  exception  into  the  expression  “all 
taxes  of  any  kind”  and  this  tax  must  be  paid  from  in¬ 


come  before  distribution. 
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The  Auditor  and  the  court  below  rightly  rejected  the 
claim  for  an  attorney’s  fee  in  the  sum  of  $504.10.  At¬ 
torney’s  fees  incurred  in  the  ordinary  management 
and  control  of  the  capital  are  a  charge  against  income. 
Here  the  will  specifically  directs  payment  from  income 
of  “the  costs  of  the  administration  of  my  estate.”  See 
McDonald  V.  Fulton  Trust  Co.,  62  App.  D.  C.  35. 

At  page  397,  appellant’s  brief,  the  specious  conten¬ 
tion  is  advanced  that  the  order  entered  for  the  sale  of 
the  property,  out  of  which  the  instant  tax  was  assessed, 
“imports”  a  direction  by  the  court  to  pay  the  income 
tax  which  at  the  instant  of  transfer  accrued  on  the 
profit  made  on  the  sale.  The  order  merely  authorized 
the  trustees  to  adjust  the  real  estate  taxes  to  the  date 
of  transfer,  a  usual  provision,  and  does  not  “import” 
anything  concerning  income  taxes.  The  weakness  of 
appellants  ’  argument  lies  in  the  unfounded  assumption 
that  the  estate  made  a  “profit”  on  the  sale.  The  bene¬ 
ficiaries  and  remaindermen  had  the  same  property 
after  as  they  did  before  the  sale  and  the  only  “profit” 
was  a  “profit”  in  contemplation  of  tax  statutes.  There 
is  no  ambiguity  in  the  expression  “all  taxes  of  any 
kind”  and  it  would  be  an  act  of  usurpation  for  the 
court  to  “import”  an  exception  where  none  exists. 

Speci.\l.  Assessments  Against  Trust  Properties. 

Appellant  seeks  here  to  charge  the  entire  amount  of 
so-called  special  assessments  for  paving  to  corpus. 
The  claim  was  rejected  by  both  the  Auditor  and  the 
court  below  and  properly  so.  The  action  of  the  lower 
court  is  sustained  by  reference  to  the  provision  of  the 
will  that  directs  “all  taxes  of  any  kind”  to  be  paid 
from  income.  The  contention  of  appellant  will  fail  for 
a  second  reason  connected  with  the  sufficiencv  of  the 
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proof  submitted  by  her  in  the  lower  court.  Appellant 
produced  no  evidence  below  to  show  the  duration  of  the 
paving;  no  evidence  to  show  the  tenure  and  duration 
of  the  life  estates  as  compared  with  the  so-called  im¬ 
provement  ;  and  no  evidence  from  wdiich  it  could  be  in¬ 
ferred  that  remaindermen  would  reap  any  benefit  from 
the  alleged  improvements.  If  we  are  at  liberty  to 
judically  notice  the  American  Experience  Mortality 
Tables,  w^e  find  that  the  life  estates  of  the  wife  and 
children  will  probably  endure  for  another  fifty  years  to 
come.  Appellant  made  no  attempt  below  to  apportion 
the  cost  between  the  estates  according  to  their  respec¬ 
tive  values.  It  appears  that  remaindermen  will  not 
come  into  the  possession  and  enjojrment  of  their  inter¬ 
est  as  remaindermen  for  a  possible  period  of  fifty 
years.  A  trustee  has  no  greater  right,  in  the  absence 
of  special  provisions  in  the  wfiU,  to  charge  remainder¬ 
men,  than  a  legal  life  tenant  would  have  in  the  circum¬ 
stances.  Cases  cited  by  appellant  are  all  cases  in  which 
the  will  simply  provided  for  payment  of  ‘  ‘  taxes out 
of  income  and  the  courts  drew  a  distinction  between 
general  and  ordinary  taxes  and  special  assessments  for 
supposed  benefits  to  the  estate.  The  general  law  on 
special  assessments — not  applicable  here  because  of  the 
provision  ‘‘all  taxes  of  any  kind^’  and  failure  of 
proof — is  ably  collected  in  an  annotation  attached  to 
Croivell  v.  Seel  binder  (1932)  83  A.  L.  R.  789,  792,  793, 
795,  796,  and  notes  attached.  The  annotation  follows : 

“In  holding  that  an  asphalt  pavement  assess¬ 
ment  should  be  paid  by  a  trustee  out  of  income, 
rather  than  taken  from  the  corpus  of  the  fund,  it 
was  said  in  Wordings  Appeal  (1889)  71  Conn.  531, 
42  Atl.  659,  that  there  was  no  showing  that  the 
payment  had  special  qualities  of  durability,  so 
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that  the  court  might  properly  take  judicial  notice 
of  the  usual  effect  of  time  and  use  in  our  climate 
upon  asphalt  on  the  streets  of  a  populous  city; 
and  it  was  further  noted  that  the  life  tenant  was  a 
middle-aged  man,  that  the  mortality  tables  indi¬ 
cated  that  he  might  outlast  the  pavement,  and  so 
that  the  added  value  which  it  gave  to  the  land 
might  be  entirely  exhausted  in  increasing  the  in¬ 
come  which  he  enjoyed;  and  it  was  said,  further, 
that  remaindermen  are  not  ordinarilv  chargeable 
for  uncertain  and  conjectural  benefits  which  they 

mav  never  receive.  ’  ’ 

•> 

“The  view  that  contribution  must  be  confined  to 
cases  of  assessments  which  are  permanent  in  their 
nature  and  do  not  require  renewals  from  time  to 
time,  such  as  benefits  for  opening  and  widening 
streets  and  assessments  for  grading  streets  and 
the  construction  of  permanent  sewers,  was  ex¬ 
pressed  in  Reyburn  v.  Wallace  (1887),  93  Mo.  326, 
where  the  court  held  that  the  life  tenant  must  pay 
the  whole  of  assessments  for  granite-block  paving 
of  a  street  on  a  concrete  foundation,  as  well  as 
others  for  asphalt  pavement  on  a  similar  base, 
particularly  where  he  had  a  life  expectancy  of  36 
years  and  there  was  no  showing  as  to  the  pave¬ 
ment  ’s  probable  duration.  ’  ’ 

“It  is  well  settled  that,  where  an  improvement 
for  which  an  assessment  has  been  imposed  may  be 
regarded  as  of  a  permanent  nature,  the  assessment 
should  not  be  borne  entirelv  bv  the  life  tenant,  but 
the  remainderman  should  pay  some  portion 
thereof — depending  upon  the  probable  duration  of 
the  life  estate — the  courts  generally  noting  that 
the  value  of  the  property  as  a  whole  has  been  in¬ 
creased  by  such  an  improvement  and  that  the  as¬ 
sessment  is  not  like  an  ordinary  tax.” 

Hicks  v.  N orsworthy ^  176  Ark.  786; 

Kory  V.  Less,  180  Ark.  342 ; 

Huston  V.  Trihhetfs,  171  Ill.  547; 
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Kline  v.  Dowling,  176  Ind.  521 ; 

Reddish  v.  Johns,  190  Iowa  49 ; 

Copper  V.  Barton,  208  Iowa  447 ; 

Hackworth  v.  Louisville  Stone  Co.,  106  Ky.  234; 

Re  Miner,  201  Mich.  115; 

Bush  Const.  Co.  v.  Wlthnell,  190  Mo.  App.  33; 

Brown  v.  Brown,  72  N.  J.  Eq.  667 ; 

Kirchner  v.  Kirchner,  127  N.  Y.  S.  399. 

‘‘After  stating  the  general  rule  applicable  to 
the  relation  of  life  tenants  and  remaindermen,  did 
not  authorize  the  former  to  charge  the  latter  with 
the  cost  and  expenses  of  permanent  improvements 
put  upon  the  property  by  them  during  the  life 
tenancy,  it  was  said  in  Thomas  v.  Evans,  105  N.  Y. 
601,  that,  “it  is  also  the  general  rule  that  munici¬ 
pal  assessments  for  permanent  improvements 
upon  land  are  apportionable  between  the  life 
tenant  and  the  remaindermen,  according  to  the 
circumstances  of  the  case  and  their  respective  in¬ 
terests  in  the  property.’’ 

‘  ‘  In  Chamberlin  v.  Gleason,  163  N.  Y.  214,  it  was 
said  that  in  equity  the  life  tenant  was  only  liable 
with  the  remainderman  ratably  according  to  their 
several  interests  and  several  benefits  for  which  the 
assessment  was  levied,  and  that  the  proper  share 
of  each  one’s  liability  was  dependent  upon  the  un¬ 
known  duration  of  the  life  tenant’s  life  and  that 
of  the  improvement.” 

Rhode  Island  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I. 
113,  cited  by  appellant,  is  distinguished  from  the  in¬ 
stant  case  for  the  reason  that  the  case  dealt  with  un¬ 
improved  land,  which  produced  no  income  for  the  life 
tenant.  Here  all  the  property  against  which  paving 
assessments  were  made  were  improved  and  productive 
property.  In  the  special  circumstances  of  that  case, 
payment  from  corpus  amounted  to  an  apportionment, 
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but  obviouslv  the  court  was  not  lavinsr  down  anv  rule 
of  general  application.  Moreover,  the  improvements 
there  involved  opening  a  new  street  and  construction 
of  new  sewers,  improvements  usually  regarded  by  the 
courts  as  more  permanent  and  lasting  than  paving 
benefits. 

The  acts  under  wliich  all  these  small  assessments 
were  made  were  declared  void  and  unconstitutional  in 
their  application:  See  Jolnisov  v.  Rudolph ^  57  A])p. 
D.  C.  29;  Crosby  v.  Dodge,  60  App.  D.  C.  36;  Dougherty 
v.  Am.  Sec.  d:  T.  Co.,  59  App.  D.  C.  301;  Dougherty  v. 
Heurich,  59  App.  D.  C.  303;  7'aHaferre  v.  Railway  Ter- 
miual,  59  App.  D.  C.  376;  and  the  Acts  were  specifically 
repealed  thereafter.  Act  of  P’eb.  20,  1931;  46  Stat.  1197, 
Ch.  246.  A  promise  in  a  tax  measure  that  property 
once  assessed  will  not  again  be  assessed,  is  not  a  con¬ 
tract  and  has  no  validitv  against  future  legislative  re- 
pudiation  for  the  reason — often  and  recently  decided 
in  tlie  “Gold  clause”  cases,  that  a  legislature  has  no 
constitutional  power  to  disable  itself  with  respect  to 
power  to  levy  taxes  and  protect  the  revenue.  In  this 
view  Section  5,  Act  of  Feb.  20,  1931,  does  not  afford 
perpetual  exemption;  nor  justify  the  argument  that 
once  paid,  remaindermen  are  certain  to  get  the  whole 
benefit  by  reason  of  the  legislative  ])romise  against  re¬ 
paving  costs  in  limited  particulars. 

Reference  to  the  terms  of  the  will  “all  taxes  of  any 
kind”  sustain  the  holding  below.  If  there  be  anv  need 
to  look  further,  appellant  on  the  authority  cited,  failed 
in  her  proof.  See  cases  cited  by  Auditor  (R.  75). 

Permanent  Impromcments  and  Betterments  to  Trust 

Properties. 

The  title  “permanent  improvements  and  better- 
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merits  ’  ’  reveals  here,  as  it  did  in  the  court  below,  a  gross 
overstatement  of  what  the  evidence  shows.  Ordinary, 
simple,  recurrent,  repeated,  everyday,  and  even  hum¬ 
drum  expenditures  for  repair  and  replacement  on,  the 
trust  real  estate,  were  described  in  the  lower  court  and 
is  described  here,  in  a  great  pace  of  imagination,  as 
“permanent  improvements  and  betterments,”  to  such 
extent  that  remaindermen,  who  will  probably  not  pos¬ 
sess  and  enjoy  their  estate  for  fifty  years,  should  pay 
the  entire  cost. 

Appellant  has  scoured  the  books  to  cite  to  this  court 
exceptional,  unusual  and  special  cases,  wdiich  contain 
no  semblance  to  the  instant  case.  No  special  facts  are 
present  in  this  record  with  respect  to  any  of  the  items 
of  repair  and  replacement.  Appellant,  an  outgoing 
wrongful  trustee  for  17  years,  attempted  in  the  lower 
court  to  charge  $36,642.82  for  ordinary  repair  and  re¬ 
placement  to  corpus.  The  Auditor  properly  disal¬ 
lowed  $22,696.69  of  the  claim  but  allowed  $13,946.13  for 
items  in  the  same  category  as  those  disallowed  (R.  90). 
Upon  exceptions  of  the  trustees  and  other  defendants, 
Mr.  Justice  O’Donoghue,  after  patient  and  careful 
consideration,  over  a  period  of  two  days  of  argument, 
overruled  all  the  exceptions  of  appellant  to  the  report 
and  account  of  the  Auditor  and  sustained  various  ex¬ 
ceptions  of  appellees,  with  the  result  that  $13,946.13 
was  added  to  the  corpus  liability  of  appellant.  See 
the  exceptions  (R.  92, 103, 104,  120). 

Appellant  has  abandoned  here  a  large  part  of  the  ex- 

* 

penditures  she  sought  to  charge  against  corpus. 

Some  notion  of  the  pretension  here  and  below  can 
be  gleaned  from  the  items  attempted  to  be  charged  to 
corpus  in  the  circumstances  of  this  case.  They  are: 
replacing  window  panes;  papering;  painting;  varnish- 
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ing;  new  electric  plugs  in  baseboards;  coal  oil  to  kill 
termites;  renewal  of  worn-out  heating  equipment;  re¬ 
newing  tin  on  a  roof ;  linoleum ;  changing  the  location 
of  gas  meters ;  grease  trap  in  a  garage  in  order  to  rent 
property  for  special  purpose;  replacement  of  wornout 
gas  stoves,  flush  tanks,  heaters;  resetting  toilets;  re¬ 
pairing  and  hanging  doors;  replacing  rotted  floors; 
cleaning  front  of  building;  replacing  wooden  beam 
with  iron  beam  and  pointing  up  walls.  Mere  cursory 
inspection  of  appellant’s  assignments  disclose  utter 
lack  of  good  faith  in  her  claims  and  reveal  a  studied 
attempt  to  offset  the  holding  that  the  $20,000  real  es¬ 
tate  protection  fund  is  a  part  of  the  corpus  of  the  trust 
estate.  All  the  items  represent  simple,  ordinary  and 
everyday  repairs  and  are  items  that  vdll,  of  necessity, 
have  to  be  repeated  and  replaced  over  and  over  again 
before  the  remaindermen  possess  and  enjoy  their  es¬ 
tate. 

Re  Prlcyger's  Estate,  285  X.  Y.  S.  723,  737,  738. 

‘‘There  are  few  legal  concepts  more  clearly  es¬ 
tablished  than  the  respective  rights  of  income  bene¬ 
ficiaries  and  remaindermen  under  ordinary  trust 
instruments.  The  former,  as  his  descriptive  desig¬ 
nation  im])lies,  is  entitled  to  the  usufruct  of  the 
principal  fund  only,  while  the  ultimate  possessory 
enjovment  belongs  to  the  latter.  As  is  pointed  out 
in  Re  Albertson,'  113  X.  Y.  434,  439,  21  X.  E.  117, 
118,  ‘the  usual  purpose  of  the  testator  in  providing 
for  a  l>eneficial  interest  in  a  trust  estate  is,  that 
the  net  income  shall  be  a])plicable  only,  and  that 
the  corpus  or  capital,  of  the  trust  estate  shall  re¬ 
main  intact  until  the  trust  shall  have  determined.’ 
The  sole  right  of  the  income  beneficiary  is  ‘to  en¬ 
joy  a  thing  the  property  of  which  is  in  another, 
and  draw  from  the  same  all  the  profit,  utility,  and 
advantages  which  it  may  produce,  provided  it  he 
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without  altering  the  substance  of  the  thing, ^  Mat¬ 
ter  of  Frost,  184  App.  Div.  702,  704,  172  N.  Y.  S. 
442,  444.  The  iterations  and  reiterations  of  this 
basic  principle  are  literally  legion,  and  it  has  been 
the  uniform  determination y  except  in  certain  cases 
hereinafter  noted y  that  no  charge  against  principal 
can  he  madey  unless  viewing  the  matter  from  the 
standpoint  of  the  remaindermeny  there  is  a  cor¬ 
responding  benefit  to  the  property  which  he  will 
be  ultimately  entitled  to  receive.  Matter  of  Boyle’s 
Estate,  140  Misc.  523,  528, 151  N.  Y.  S.  197 ;  Matter 
of  Shepard’s  Estate,  136  Misc.  218,  221,  241  N.  Y. 
S.  86.  Were  this  principle  not  to  be  actively  and 
consistently  applied y  ‘the  exhaustion  of  the  fund 
will  not  be  long  postponed.’  (In  Re  Ardrey’s  Es¬ 
tate,  232  N.  Y.  109,  111,  133  N.  E.  369),  and!  the 
testamentary  intent  that  the  remaindermen  shall 
receive  the  entire  property  except  for  a  temporary 
withholding  of  the  usufruct  will  be  defeated.” 
(Italics  supplied.) 


Rothschild y  Exrs.  v.  W einthal  (1921)  17  A.  L.  R. 
1377,  the  court  said: 


“The  established  rule  is  that  where  real  estate, 
or  the  income  from  real  estate,  is  devised  to  trus¬ 
tees  to  pay  over  the  income  therefrom  to  a  person 
for  life,  such  person  is  entitled  only  to  the  net  in¬ 
come,  after  payment  of  taxes,  repairs,  and  the 
expense  of  administering  the  trust,  unless  the  will 
contains  a  provision  to  the  contrary.  Nation  v. 
Green,  188  Ind.  697,  709,  123  N.  E.  163;  Parish  v. 
Champlin,  139  Ind.  1,  15,  37  N.  E.  607 ;  Figgins  v. 
Figgins,  53  Ind.  App.  43,  46,  101  N.  E.  110,  ^  16 
Cyc.  532. 

And  the  overwhelming  weight  of  authority  is  to 
the  effect  that  the  same  rule  applies  to  a  bequest 
of  the  income  from  money  or  personal  property 
for  life,  with  remainder  over,  and  that,  in  the  ab¬ 
sence  of  anything  in  the  will  manifesting  an  intent 
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that  the  taxes  and  expenses  of  administration  shall 
be  paid  out  of  a  different  fund,  or  that  the  life 
beneficiary  shall  receive  the  interest  or  income 
without  the  deduction  of  such  items,  the  taxes  and 
legitimate  costs  and  expenses  of  administering  the 
trust  shall  be  first  paid  out  of  the  income,  and 
only  the  net  balance  paid  to  the  life  tenant.  Stone 
V.  Littlefield,  151  Mass.  485;  Goodwin  v.  Mc- 
Gaughey,  108  Minn.  248;  Whitson  v.  Whitson,  53 
N.  V.  479;  Re  Albertson,  113  X.  Y.  434;  Andrews 
V.  Boyd,  5  Me.  199,  203;  Re  Archer,  23  X.  Y.  S. 
1044;  Stahl  v.  Schwartz,  81  Wash.  293;  Caperton 
V.  Todd,  142  Ky.  611;  Spangler  v.  York  County, 
13  Pa.  322;  Cadmus  v.  Combes,  37  X.  J.  Eq.  259; 
Re  Tuttle,  49  X.  J.  Eq.  259;  Boggs  v.  Taylor,  29 
Ohio  St.  172;  Defreese  v.  Lakes,  109  Mich.  415,  32 
L.  R.  A.  744.  See  note  X,  ‘Devise  of  income,’  32 
L.  R.  A.  744.” 

Matter  of  Vah  Ripvr  Estate ^  90  X.  J.  Eq.  217,  220, 
the  court  said : 

“The  rule  is  clearly  settled  that  repairs  during 
the  life  tenancy  are  chargeable  to  the  life  tenant, 
and  not  to  the  remaindermen.  The  trustee  had 
charged  these  repairs  against  the  corpus  of  the 
estate,  and  exceptions  to  his  account  in  that  re¬ 
spect  should  have  been  sustained,  and  the  amount 
expended  for  repair  during  the  life  tenancy 
charged  against  the  life  tenant’s  interest.  Pratt 
V.  Douglass,  38  X.  J.  Ec).  516.” 

It  is  the  duty  of  a  life  tenant  or  his  trustee  to  keep 
up  repairs  so  that  remaindermen  shall  come  into  their 
estate  at  the  expiration  of  the  life  estate  in  substan¬ 
tially  the  same  condition  as  it  came  to  the  life  tenant. 

17  R.  C.  L.  641,  par.  31 ; 

Moore  v.  Simoriseyi,  27  Or.  117 ; 
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Abenietliy  v.  Orton,  42  Or.  437 ; 

Milton  Warehouse  Co.  v.  Bosche-Sage  Hardware 

Co.,  147  Or.  563. 

In  Murcli  v.  J.  0.  Smith  Mfg.  Co.,  47  N.  J.  Eq.  193, 
the  court  observed: 

‘‘The  life  tenant  is  bound  to  keep  the  premises 
in  as  good  repair  as  they  were  when  the  life 
tenancy  began.  He  is  bound  to  make  those  ren¬ 
dered  necessary  by  actual  wear  and  tear,  to  renew 
the  roof  and  repaint  when  required  to  prevent  de¬ 
cay. 

Kearnoy  v.  Kearney,  17  N.  J.  Eq.  59,  504; 

In  Re  Steele,  19  N.  J.  Eq.  120; 

In  Re  Heaton,  21  N.  J.  Eq.  223.” 

I 

Appellant  was  allowed  credit  in  the  court  below, 
without  objection  from  any  appellee,  for  all  proper 
corpus  expenditures.  See  report  and  account  of  Au¬ 
ditor  filed  in  this  court  but  largely  not  printed  pur¬ 
suant  to  stipulation  (R.  252-255).  Many  of  those  al¬ 
lowances  were  for  substantial  items  of  construction, 
all  done  without  any  authority  under  the  will  and,  of 
course,  without  authority  from  the  court. 

Testator  expressed  his  intention  that  his  real  estate 
should  be  preserved  as  a  “whole.”  It  will  not  be  so 
preserved  if  the  corpus  is  constantly  nicked  and  de¬ 
pleted  by  the  charge  of  ordinary,  usual  and  recurrent 
repair  and  replacement  items.  The  so-called  “modern 
improvements  and  betterments”  will  be  found  upon  ex¬ 
amination  of  the  testimony  of  appellant  to  be  nothing 
more  than  ordinary  repair  and  replacement.  The  deft 
overstatement  of  her  counsel  adds  nothing  to  the  rec¬ 
ord.  The  lower  court  properly  corrected  the  erroneous 
action  of  its  Auditor  in  the  particulars  presented  by 


18 


the  appeal  in  this  case,  No.  7063.  See  also  cases  cited 
in  record,  p.  107-108.  Cases  cited  by  appellant  have  no 
point  or  analog}'  here.  A  typical  illustration  is  Re 
Jackson's  Will,  239  N.  Y.  S.  362,  partially  quoted  by 
appellant  at  p.  65  of  her  brief,  where  the  court  held: 

“Expenditures  for  new  fence,  appraisal  of 
property,  cement  work,  inclosing  shed,  new  roof 
on  office  building  and  warehouse,  concrete  wall  and 
fire  insurance,  effected  six  months  before  death  of 
life  beneficiary  under  testamentary  trust,  to  be 
charges  against  principal  and  should  not  be 
charged  against  income.” 

It  is  obvious  that  in  the  above  case  the  remainder¬ 
men  got  the  whole  benefit  of  the  expenditures.  That 
case,  however,  is  a  far  cry  from  the  instant  case,  where 
it  a])pears  that  the  life  estates  will  probably  endure 
another  50  years.  Citation  by  appellant  of  practically 
every  strained,  exceptional  and  unusual  case  found  in 
the  books  will  not  add  any  color  to  what  otherwise 
plainly  appears  as  ordinary  repair  and  replacement. 

CONCLUSION. 

No  reason  a}>pears  for  disturbing  the  decisions  upon 
the  points  presented  in  the  instant  appeal  and  in  the 
respects  presented  by  this  api)eal,  the  decree  below 
should  be  affirmed. 

Respectfully  submitted, 

David  F.  Smith, 

Attorney  for  Elea  no  re  Kolipinski  Smith. 

Gaurdian  Ad  Litrni  for  Joan  C. 
Smith,  Eleanore  M.  Smith  and 
Robert  A.  Smith,  Infants,  Ap¬ 
pellees. 
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In  The 


Bnittd  States  Court  of  appeals 
for  tilt  Bistrict  of  Columbia 


October  Term  1937 


No.  7064. 


Eleanore  Kolipinski  Smith  and  Joan  C.  Smith,  Elea- 
NORE  M.  Smith  and  Robert  A.  Smith,  infants,,  by 
David  F.  Smith,  their  guardian  ad  litem. 

Appellants, 

V, 

Ella  M.  Ockersiiausen,  Henrietta  Kolipinski  Evans 
and  Emilie  Kolipinski  Bucy,  individiiallv  and  as 
trustees  under  the  will  of  Louis  Kolipinski,  de¬ 
ceased,  and  Charles  Andrew  Bucy,  Donald  L. 
Bucy,  Karen  Marie  Bucy  and  Brockenbrough 
Evans,  Jr.,  infants,  and  Louis  Kolipinski, 

Appellees. 


STATEMENT  OF  CASE. 

Eleanore  Kolipinski  Smith  and  her  three  children, 
Joan  C.  Smith,  Eleanore  M.  Smith  and  Robert  A. 
Smith,  infants,  by  David  F.  Smith,  their  father  and 
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duly  appointed  guardian  ad  litem  (R.  30  and  63),  sev¬ 
erally  appeal  from  a  final  decree  entered  July  12,  1937, 
in  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  and  from  an  order  entered  in 
said  court  June  22,  1936  (R.  129-134)  (R.  68-71).  The 
final  decree  of  July  12,  1937,  incorporates  verbatim 
the  provisions  of  the  order  of  June  22,  1936,  with  the 
exception  of  a  clause  which  referred  the  cause  to  the 
Auditor  of  the  court  below.  The  appeals  are  taken 
from  both  the  final  decree  and  the  order  of  June  22, 

1936,  for  the  reason  that  procedural  doubt  arose  in 
the  court  below  at  the  time  the  order  of  June  22,  1936, 
was  entered  as  to  whether  or  not  it  was  a  final  decree 
for  purpose  of  appeal  to  this  court,  the  court  below 
having  refused  of  record  to  allow  an  appeal  from  that 
order  as  a  matter  of  right  in  view  of  the  reference  of 
the  cause  to  the  Auditor  of  the  court  below  for  an  ac¬ 
counting  by  plaintiff,  Ella  ^1.  Ockershausen,  of  the  cor¬ 
pus  of  the  trust  estate,  as  prayed  in  two  cross-bills, 
the  court  below  having  taken  the  position  that  the 
order  of  June  22,  1936,  was  not  final  for  purpose  of 
appeal  until  the  further  final  action  of  the  court  on 
the  order  of  reference  to  the  Auditor  contained  in  the 
order  of  June  22,  1936  (R.  68-71).  This  determination 
by  the  lower  court  is  probably  correct,  compare,  U.  S. 
Ex  Rel.  Phillips  v.  Bailcij,  Justice,  57  App.  D.  C.  287, 
and  cases  there  cited,  and  the  final  decree  of  July  12, 

1937,  is  all  that  need  be  reviewed  here.  However,  the 
procedure  involved  is  not  altogether  free  from  argu¬ 
ment  and  out  of  caution  these  appellants  prosecute 
their  appeals  from  both  the  final  decree  and  the  order 
of  June  22,  1936,  in  the  respects  limited  in  the  assign¬ 
ments  of  error.  The  assignments  of  error  of  each  of 
the  above-named  appellants  are  identical  in  certain  re¬ 
spects  and  their  several  appeals  will  be  briefed  under 
a  single  cover. 
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This  controversy  deals  with  the  proper  construc¬ 
tion  of  the  will  of  Dr.  Louis  Kolipinski  in  several  re¬ 
spects  and  matters  of  accounting  and  procedure  that 
arose  on  a  reference  bv  the  court  below  of  the  cause 
to  its  Auditor  for  an  accounting  of  the  corpus  of  the 
trust  estate  created  bv  said  will. 

September  25,  1935,  Ella  M.  Ockershausen,  formerly 
Ella  Kolipinski,  formerly  the  widow  of  Dr.  Louis'  Ko¬ 
lipinski,  the  testator,  filed  a  bill  in  the  lower  court  for 
the  construction  of  his  will  in  three  (3)  respects,  that 
is  to  say,  (1)  the  ownership  of  the  net  income  from 
the  trust  estate  created  by  said  will  during  her  life¬ 
time;  (2)  the  ownership  of  the  $20,000  so-called  real 
estate  protection  fund;  and  (3)  the  ownership  of: the 
$12,000  Weiss  trust  fund.  Defendants  named  w’ere 
the  four  (4)  living  children  of  the  testator.  Later 
upon  application  of  one  of  the  defendants,  seven  (7) 
grandchildren  of  said  testator  were  added  as  parties 
defendant  for  the  reason  that  the  bill  raised  questions 
that  made  their  presence  as  parties  indispensable  to 
maintenance  of  the  bill.  All  of  these  grandchildren 
are  infants.  They  were  represented  in  the  lower  court 
and  are  represented  here  by  duly  appointed  guardians 
ad  litem. 

All  defendants  answered.  Joan  C.  Smith  and  Ele,a- 
nore  U.  Smith,  infants,  by  their  father  and  guardian 
ad  litem  filed  a  cross-bill  for  an  accounting  of  the 
corpus  of  the  trust  property  by  said  Ella  M.  Ockers¬ 
hausen,  it  being  alleged  there  had  been  no  account 
of  the  corpus  for  more  than  twenty  (20)  years  by  plain¬ 
tiff.  Henrietta  Kolipinski  Evans,  individually  and  as 
one  of  the  two  substitute  trustees,  also  filed  a  cross¬ 
bill  for  an  accounting  of  both  income  and  corpus.  The 
defendant,  Eleanore  Kolipinski  Smith,  likewise  filed  a 
cross-bill  for  an  accounting  of  both  income  and  corpus 
but  afterwards  dismissed  her  said  answer  and  cross- 
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bill  under  the  circumstances  more  fully  set  forth  in  ap¬ 
peal  No.  7,065;  and  later  filed  what  purported  to  be  a 
second  original  answer  to  the  bill.  Plaintiff  replied 
to  all  the  cross-bills. 

The  cause  came  on  for  trial  before  Mr.  Justice  Bailey 
in  May,  1936.  On  June  15,  1936,  the  Justice  filed  a 
memorandum  opinion  which  is  found  in  the  record  at 
pages  66  and  67.  On  October  13,  1937,  the  Justice 
made  certain  findings  of  fact  (R.  161-164)  and  adopted 
the  memorandum  opinion  of  June  15,  1936,  as  conclu¬ 
sions.  The  conclusions  of  the  Justice  are  disputed  ])y 
these  appellants  in  every  particular,  except  as  to  the 
holding  that  the  $20,000  so-called  real  estate  protec- 
tection  fund  is  a  part  of  the  trust  estate  created  by 
said  will.  However,  the  findings  of  fact  are  not  in  dis¬ 
pute  and  are  as  follows : 

1.  Dr.  Louis  Kolipinski,  on  the  second  day  of  No¬ 
vember,  1910,  made  his  last  will  and  testament,  coj)y 
of  which  is  attached  to  the  bill  of  com})laint  herein. 
At  that  time  he  and  his  wife,  Ella  M.  Kolipinski,  to 
whom  he  was  married  August  20,  1902,  were  living 
together  as  hus])and  and  wife  at  631  I  Street,  North¬ 
west,  Washington,  D.  C.,  with  their  six  children  as  fol¬ 
lows:  Emilie,  born  August  31,  1903;  Henrietta,  born 
September  17,  1904;  Eleanore  and  Ottilie,  born  Octo¬ 
ber  7,  1905;  Louis,  born  April  26,  1907;  and  Andrew, 
born  March  9,  1910.  Said  Louis  Kolipinski  was  born 
November  2,  1859;  his  wife  Ella  M.  Kolipinski  was 
born  November  21,  1878.  No  children  were  born  to 
said  Louis  Kopilinski  and  his  wife  after  the  making 
of  said  will.  They  continued  to  live  at  said  address 
until  December  15,  1914,  when  said  Louis  Kolipinski 
died,  leaving  surviving  him  his  said  wife,  Ella  M. 
Kolipinski  (now  Ella  ^I.  Ockershausen,  plaintiff 
herein)  and  said  six  children. 

2.  Thereafter  said  Ottilie  Kolipinski  was  married  to 
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one  George  Murray  McGlue,  and  died  December  29, 
1929,  intestate  and  without  issue.  Andrew  Kolipinski 
died  November  7,  1931,  unmarried,  intestate,  and  with¬ 
out  issue.  The  remaining  four  children  are  parties 
to  this  proceeding,  the  defendants  Emilie  Kolipinski 
Bucy,  Henrietta  Kolipinski  Evans,  Eleanore  Kolipin- 
ski  Smith,  and  Louis  Kolipinski. 

3.  The  defendant  Emilie  Kolipinski  Bucy  has  three 
children,  the  defendants  Charles  Andrew  Bucy,  born 
February  23,  1928;  Donald  L.  Bucy,  born  November 
17,  1930;  and  Karen  Marie  Bucy,  born  November  13, 
1935.  The  defendant  Henrietta  Kolipinski  Evans  has 
one  child,  the  defendant  Brockenbrough  Evans,,  Jr., 
born  January  12,  1936.  The  defendant  Eleanore  Ko¬ 
lipinski  Smith  has  three  children,  the  defendants  Joan 
C.  Smith,  born  May  6,  1933,  Eleanore  M.  Smith,  born 
August  18,  1934,  and  Robert  Andrew  Smith,  born  Feb¬ 
ruary  20,  1936. 

4.  The  will  of  said  Louis  Kolipinski  was  admitted 
to  probate  and  record,  and  Ella  M.  Kolipinski  quali¬ 
fied  and  acted  as  executrix  thereof.  He  left  real  estate 


in  the  District  of  Columbia,  appraised  at  approxi¬ 
mately  $432,000.00,  and  personally  inventoried  at  $39,- 


855.65.  During  the  period  of  administration  the  exec¬ 


utrix  collected  all  income,  including  rents,  and  paid 


all  expenses  of  maintaining  the  real  estate.  Decedent’s 
funeral  expenses  and  all  his  just  debts,  including  all 
taxes,  were  fully  paid.  The  executrix  turned  oyer 


to  herself  as  trustee  the  $12,000.00  fund  referred  to 


in  the  fifth  item  of  said  will  for  the  benefit  of  Emilie 


Weiss  for  life,  and  the  fund  of  .$20,000.00  referred'  to 
ill  the  sixth  item  of  said  will,  and  turned  over  the 
residue  of  the  personalty,  $9,437.34,  to  herself  individ¬ 


ually,  and  the  final  account  of  the  executrix  was  ap¬ 
proved  and  passed.  Thereafter  said  Ella  M.  Kolipin¬ 


ski  entered  upon  her  duties  as  trustee  under  the  will. 
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and  managed  and  controlled  the  real  estate  and  col¬ 
lected  the  income  therefrom  arising. 

5.  August  15,  1918,  Ella  M.  Kolipinski  was  married 
to  one  Louis  F.  C.  Ockershausen,  At  the  time  of  said 
marriage  none  of  said  children  of  Louis  Kolipinski 
had  attained  the  age  of  twenty-one  years.  Xo  pro¬ 
ceedings  were  instituted  for  the  appointment  of  a  sub¬ 
stitute  trustee  under  said  will,  and  plaintiff  continued 
to  act  as  such  trustee  in  the  management  and  control 
of  said  trust  estate. 

Said  Emilie  Weiss  died  ^lay  28,  1923,  and  plaintiff 
thereupon  turned  over  to  herself  individually  the  $12,- 
000.00  trust  fund  above-mentioned. 

Henrietta  Kolipinski,  second  of  testator’s  oldest  two 
living  children,  was  married  September  1,  1925,  to 
Brockenbrough  Evans.  She  reached  the  age  of  twenty- 
one  years  on  September  17,  1925.  She  was  tlien  ill, 
suffering  from  tuberculosis.  After  said  Henrietta  Ko¬ 
lipinski  Evans  attained  the  age  of  twenty-one  years, 
plaintiff  continued  to  act  as  trustee  in  fact  of  said 
estate  of  Louis  Kolipinski. 

6.  After  the  death  of  said  Louis  Kolipinski,  plain¬ 
tiff  used  the  income  of  said  estate,  after  paying  the 
expenses  of  the  estate,  to  maintain  the  family  home, 
to  support  herself  and  her  children,  to  educate  them 
and  to  provide  medical  attention;  before  their  respec¬ 
tive  marriages  she  gave  them  spending  money  and 
whatever  they  asked  for;  after  their  marriages,  in 
lieu  of  the  above,  she  gave  each  a  regular  monthly 
amount,  termed  an  ‘‘allowance,”  beginning  with 
$100.00  a  month  each,  then  increased  it  to  $130.00,  to 
$150.00,  and  in  the  summer  of  1935  to  $175.00  per  month 
to  each  of  the  four  living  children,  and  on  special  oc¬ 
casions  made  gifts  to  them. 

7.  On  December  23,  1930,  said  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  at  the  request 
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of  their  mother,  signed  and  verified  a  petition,  in 
which  they  were  averred  to  be  Trustees  of  the  Estate 
of  Louis  Kolipinski,  deceased,  asking  authority  to  ac¬ 
cept  the  offer  of  the  District  of  Columbia  for  the  pur¬ 
chase  of  property  of  said  estate  situated  at  Pennsyl¬ 
vania  Avenue  and  Four-and-one-half  Street,  North¬ 
west,  said  offer  to  purchase  said  property,  and  a  copy 
of  the  will  of  said  Louis  Kolipinski,  deceased,  being 
attached  to  said  petition  as  exhibits  thereto.  Said  pe¬ 
tition  was  filed  in  Equity  cause  No.  52,248  and  said 
sale  was  thereupon  duly  authorized  by  this  Court  for 
the  sum  of  $84,000.00,  subject  to  a  real  estate  cominis- 
sion,  and  was  thereafter  consummated.  A  check  for 
$84,000.00  payable  to  the  order  of  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  Trustees,  was 
received  by  plaintiff  and  sent  by  plaintiff  to  her  said 
daughters  with  the  request  that  they  endorse  it  and 
return  it  to  plaintiff.  The  check  was  thereupon  en¬ 
dorsed  by  said  daughters,  as  Trustees,  and  was  trans¬ 
mitted  by  them  to  plaintiff,  who  paid  from  said  pro¬ 
ceeds  of  sale  the  charges  and  expenses  incident  to 
such  sale,  and  deposited  the  remainder  of  said  pro¬ 
ceeds  in  savings  accounts  in  banks,  at  interest,  in  .the 
name  of  ‘‘Ella  Kolipinski”. 

8.  In  1935,  at  the  request  of  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  plaintiff  transferred 
to  them,  as  Trustees,  the  following  sums,  which  were 
on  deposit  in  banks  to  the  credit  of  “Ella  Kolipinski”: 


American  Security  and  Trust  Company, 

savings  account  .  $31,357.58 

Washington  Loan  and  Trust  Company,  sav¬ 
ings  account .  13,634.26 

Lincoln  National  Bank,  savings  account .  19,151135 

American  Security  and  Trust  Company, 

Central  Branch,  checking  account .  1.03 


$64,144.22 
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9.  December  31,  1935,  under  order  of  Court  herein, 
plaintiff  turned  over  to  Emilie  Kolipinski  Bucy  and 
Henrietta  Kolipinski  Evans,  Trustees,  the  active  man¬ 
agement  and  control  of  said  trust  estate,  and  formally 
delivered  to  them  as  such  trustees  all  of  the  real  es¬ 
tate  of  said  trust  estate  then  in  her  possession. 

(With  italics  supplied  for  emphasis  of  the  points 
raised  on  these  appeals),  the  last  will  of  Dr.  Louis 
Kolipinski,  dated  November  2,  1910,  is  as  follows  (R. 
9-12) : 

LAST  WILL  OF  DR.  LOUIS  KOLIPINSKI 

In  the  Name  of  God:  Amen. 

I,  Louis  Kolipinski,  Physician  of  the  City  of  Wash¬ 
ington,  District  of  Columbia,  being  in  good  health  and 
of  sound  and  disposing  mind  and  memory,  do  make 
publish  and  declare  this  to  be  my  last  will  and  testa¬ 
ment,  hereby  revoking  and  annulling  any  and  all  wdlls 
by  me  at  any  time  heretofore  made 

Item:  I  give  devise  and  bequeath  all  my  real  estate 
wheresoever  situated  which  I  now  own,  or  which  I 
may  have  any  interest  in,  legal  or  equitable  at  the 
time  of  my  death,  unto  my  wife  Ella  M.  Kolipinski 
absolutely  and  in  fee  simple  according  to  the  nature 
of  property.  To  have  and  to  hold  the  same  unto  and 
to  the  use  of  my  said  wife  Ella  M.  Kolipinski  her 
heirs  and  assigns.  In  and  upon  the  trusts  neverthe¬ 
less  hereinafter  set  forth,  that  is  to  say:  In  trust  to 
manage  and  control  the  same  and  to  collect  all  in-come 
therefrom  arising,  and  after  the  pajment  of  all  my 
funeral  expenses,  all  my  just  debts  and  the  costs  of 
the  ad  ministration  of  my  estate,  including  all  taxes  of 
any  kind,  then  to 

Louis  Kolipinski 

use  said  income  of  my  real  estate  for  the  benefit,  sup- 
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port  and  maintenance  of  my  said  wife  Ella  M.  during 
her  life  and  the  lives  of  my  children  now  living  and 
for  any  children  that  may  hereafter  he  horn  to  me. 
Upon  the  death  of  my  said  unfe  and  children  said  real 
estate  shall  descend  to  their  right  heirs  at  law.  , 

Item:  For  the  purpose  of  carrying  out  the  full  pro¬ 
visions  of  this  my  last  ivill,  it  is  my  intentions  that 
my  real  estate  shall  he  preserved  as  a  ivhole  for  the 
benefit y  support  and  maintenance  of  my  said  wife,  Ella 
M.  and  my  children  during  their  lives;  but  occasions 
may  arise  when  a  part  or  the  whole  of  my  real  estate 
may  be  sold  at  a  great  advantage.  I  therefore  author¬ 
ize  and  empower  my  said  trustee  to  sell  any  part,  or 
the  whole  of  my  said  real  estate  at  any  time  for  a  sum 
at  not  less  than  two  (2)  and  one  (1)  half  (^/o)  times 
the  then  assessed  value  of  my  said  real  estate,  and 
to  transfer  and  convey  to  the  purchaser  or  purchasers 
a  perfect  title.  But  my  said  trustee  is  not  authorized 
to  Mortgage  any  part  of  my  real  estate  for  any  purpose 

Louis  Kolipinski 

Item:  Should  any  part  of  my  real  estate  be  sold, 
it  is  my  will,  and  I  so  direct  my  trustee  to  immediately 
invest  the  money  so  realized  froyyi  said  sale  in  other 
real  estate  in  the  District  of  Columbia,  the  income 
therefrom  to  he  used  for  the  same  purpose  as  1  have 
hereinbefore  ynore  fidly  set  forth.  ; 

Item:  I  give  and  bequeath  to  my  executrix  and 
trustee  herein  named  the  sum  of  twelve  thousand  dol¬ 
lars  ($12,000.00)  from  my  personal  estate  in  trusty  to 
invest  in  first  Deeds  of  Trust  upon  real  estate  in  the 
District  of  Columbia  at  interest  at  not  less  than  five 
(5)  per  centum  per  annum,  this  interest  or  income, 
I  direct  shall  be  paid  to  my  sister  Emily  Weiss  in  pe¬ 
riods  of  every  six  months  for  and  during  her  natural 


10 


life,  and  upon  her  death  said  principal  sum  and  any 
income  that  may  be  due  my  said  sister  shall  revert  to 
my  estate 

Item:  In  the  event,  that  the  total  value  of  my  per¬ 
sonal  estate,  consisting  of  either  money,  bonds,  or  other 
securities  shall  equal  the  sum  of 

Louis  Kolipinski 

Ten  thousand  dollars  ($10,000.00)  or  more;  I  then 
give  and  bequeath  the  same  to  my  wife  Ella  M.  in  trust 
to  hold  as  a  fund,  with  which  to  settle  and  satisfy  any 
and  all  claims,  demands,  suits  or  damages  that  may 
arise  against  my  said  wife  as  trustee  in  the  manage¬ 
ment  and  protection  of  my  said  real  estate;  Provided 
that  said  trust  fund  shall  not  exceed  the  sum  of  Twenty 
thousand  dollars  ($20,000.00).  Said  trust  fund  shall 
be  kept  on  deposit  in  one  or  more  Banking  institutions 
at  interest,  which  interest  shall  be  added  to  the  income 
hereinbefore  provided  and  to  be  used  for  the  benefit^ 
support  and  maintenance  of  my  said  ivife  and  children. 

Item :  All  the  rest  and  residue  of  my  estate  of  which 
I  may  die  seized  and  possessed,  or  to  which  I  may  be 
entitled  at  my  death,  I  give  devise  and  bequeath  unto 
my  wife  Ella  M.  Kolipinski  her  heirs  and  assigns  for¬ 
ever 

Item :  Should  my  said  wife  Ella  jNI.  Kolipinski  marry 
at  any  time  after  my  death ;  or  during  the  minority 

Louis  Kolipinski 

of  either  of  my  two  oldest  living  children;  or  should 
my  said  wife  die;  then,  in  either  event  I  hereby  au¬ 
thorize,  direct  and  empower  any  of  my  said  children, 
to  institute  proceedings  in  the  courts  of  the  District 
of  Columbia  for  the  appointment  of  a  competent  trus- 
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teej  in  the  place  and  stead  of  my  said  wife,  who  shall 
act  as  said  trustee  until  such  time  as  my  two  oldest 
living  children  shall  arrive  at  their  majority,  then 
said  substituted  trustee  shall  thereupon  surrender  his 
said  trust  to  and  in  favor  of  my  two  oldest  living  chil¬ 
dren,  who  are  hereby  appointed  trustees  with  the  same 
authority  and  power,  as  herein  given  and^  granted  unto 
my  said  wife,  or  to  the  substituted  trustee  appointed 
in  her  place  and  stead 

Lastly:  Having  every  confidence  that  my  wife  will 
carefully  carry  out  my  wishes  in  this  my  last  will,  I 
hereby  nominate  and  appoint  my  said  wife  Ella  M. 
Kolipinski  to  be  the  executrix  of  this  my  last  will  and 
testament,  and  that  she  is  hereby  expressly 

Louis  Kolipinski 

absolved  from  the  giving  any  bond  either  as  said  ex¬ 
ecutrix  or  trustee 

I 

In  Witness  whereof,  I  Louis  Kolipinski  testator 
aforesaid  have  to  this,  my  last  will  and  testament  con¬ 
sisting  of  six  pages  of  paper  set  my  hand  and  seal  this 
2nd  dav  of  November  A.  D.  1910. 

Louis  Kolipinski  (seal). 

OPINION  OF  JUSTICE  BAILEY 

I  am  satisfied  that  the  plaintiff  does  not  take  the 
property  described  in  the  second  item  of  the  will  free 
from  any  trust.  The  property  is  first  given  to  her 
absolutely  in  fee  simple,  but  to  have  and  to  hold  unto 
the  use  of  the  plaintiff,  her  heirs  and  assigns,  ^4n  and 
upon  the  trusts  nevertheless’’  thereinafter  set  forth. 
This  view  is  strengthened  by  the  provisions  of  the 
eighth  item  of  the  will  limiting  the  term  of  the  plain¬ 
tiff  as  trustee,  and  providing  for  the  substitution ;  of 
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the  testator’s  two  oldest  children  as  trustees,  and  also 
by  the  provisions  of  the  third  item  of  the  will  show¬ 
ing  the  ‘intentions”  of  the  testator  that  his  “real 
estate  shall  be  preserved  as  a  whole  for  the  benefit, 
support  and  maintenance  of”  his  wife  and  his  chil¬ 
dren  “during  their  lives.”  Under  the  second  item  of 
the  will  this  property  was  left  to  the  plaintiff 
“In  trust  to  manage  and  control  the  same  and  to  col¬ 
lect  all  income  therefrom  arising,  and  after  the  pay¬ 
ment  of  all  my  funeral  expenses,  all  my  just  debts  and 
the  costs  of  the  administration  of  my  estate,  including 
all  taxes  of  any  kind,  then  to  use  said  income  of  my 
real  estate  for  the  benefit,  su])port  and  maintenance 
of  mv  said  wife  Ella  M.  during  her  life  and  the  lives 
of  mv  children  now  living  and  for  anv  children  that 
may  hereafter  be  born  to  me.  Upon  the  death  of  my 
said  wife  and  children  said  real  estate  shall  descend 
to  their  right  heirs  at  law.” 

The  trust  is  first  for  the  benefit,  support  and  main¬ 
tenance  of  the  plaintiff,  the  wife  of  the  testator,  dur¬ 
ing  her  life.  Without  more  there  would  be  no  diffi¬ 
culty  in  interpreting  this  provision.  The  further  pro¬ 
vision  “and  the  lives  of  my  children  now  living  and 
for  anv  children  that  mav  hereafter  be  born”  to  the 
testator,  might  perhaps  justify  the  rather  strained 
interpretation  that  the  widow  might  by  will  dispose  of 
the  income  arising  after  her  death.  This,  however, 
would  be  contrary  to  the  general  intent  of  the  will, 
and  especially  to  the  provisions  of  the  third  item  above 
referred  to. 

I  think  that  the  intent  of  the  testator  was  that  his 
widow  should  be  entitled  to  the  net  income  of  the  trust 
estate  during  her  life,  the  testator  reposing  confidence 
in  her  use  of  it  for  her  support  and  that  of  his  chil¬ 
dren,  but  without  giving  the  children  any  estate  in  the 
income  until  after  her  death. 
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I  think  that  the  fund  referred  to  in  the  sixth  item 
of  the  will  is  a  part  of  the  same  trust  fund. 

The  fund  referred  to  in  the  fifth  item  of  the  will 
belongs,  in  my  opinion,  to  the  plaintiff  absolutely. 

Tlie  defendants  are  entitled  to  an  accounting  by  the 
plaintiff  of  the  corpus  of  the  trust  estate.'’ 

The  various  appeals  in  this  record  challenge  the 
validity  and  correctness  of  everv  conclusion  reached 
by  Justice  Bailey  in  his  said  opinion.  These  appel¬ 
lants  challenge  the  validity  and  correctness  of  said 
opinion  in  every  point  and  particular,  except  the  hold¬ 
ing  that  the  $20,000  so-called  real  estate  protection 
fund,  referred  to  in  the  sixth  item  of  the  will,  is  a  part 
of  the  trust  estate  created  by  said  will  and  the  holding 
that  plaintiff,  Ella  M.  Ockershausen  was  bound  to  ac¬ 
count  for  the  corpus  of  the  trust  estate,  which  had 
been  in  her  sole  possession  for  more  than  twenty  years 
and  in  her  sole  possession  for  more  than  seventeen 
vears  without  anv  aiitlioritv  under  the  will. 

THE  ORDER  OF  JUNE  22,  1936,  AND  THE  FINAL 
DECREE  OF  JULY  12, 1937 


The  foregoing  opinion  of  Justice  Bailey  was  fol¬ 
lowed  by  an  order  entered  June  22,  1936,  which  pro¬ 
vides  as  follows  (R,  68) : 

“This  cause  came  on  to  be  heard  upon  the  pleadings 
raid  testimony,  and  u])on  consideration  thereof,  and 
after  hearing  counsel  for  the  respective  parties. 

It  is  by  the  Court  this  22nd  day  of  June,  1936,  ^ 
ADJUDGED,  ORDERED  AND  DECREED:  That 
the  plaintiff,  Ella  M.  Ockershausen,  is  entitled  in  her 

j 

own  right,  during  her  life,  to  the  net  income  of  the 
trust  estate  created  by  the  will  of  Louis  Kolipinski, 
deceased,  and  the  defendants  Emilie  Kolipinski  Bucy, 
Henrietta  Kolipinski  Evans,  Eleanore  Kolipinski 
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Smith  and  Louis  Kolipinski  have  no  estate  in  such 
income  until  after  the  death  of  said  Ella  M.  Ockers- 
hausen. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AND 
DECREED :  That  the  defendants  Emilie  Kolipinski 
Bucy  and  Henrietta  Kolipinski  Evans,  trustees  of  the 
estate  of  Louis  Kolipinski,  deceased,  be,  and  they 
hereby  are,  directed  to  ])ay  over  to  Ella  M.  Ockershau- 
sen,  in  her  own  right,  all  the  net  income  of  and  from 
said  trust  estate  created  by  the  will  of  Louis  Kolipin¬ 
ski,  deceased. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AND 
DECREED:  That  the  fund  not  to  exceed  Twentv 
Thousand  Dollars  ($20,000)  from  the  personal  estate 
of  said  Louis  Kolipinski,  deceased,  referred  to  in  the 
sixth  item  of  said  will,  is  a  part  of  said  trust  estate 
created  by  said  will. 

IT  IS  FURTHER  ADJUDGED,  ORDERED  AND 
DECREED:  That  the  fund  of  Twelve  Thousand  Dol¬ 
lars  ($12,000)  referred  to  in  the  fifth  item  of  said  wdll 
belongs  absolutely  to  said  Ella  M.  Ockershausen  in  her 
own  right. 

IT  is  FUTHER  ADJUDGED,  ORDERED  AND 
DECREED:  That  this  cause  be,  and  the  same  hereby 
is,  referred  to  the  Auditor  of  this  Court  for  an  account¬ 
ing  by  plaintiff  of  the  cor})us  of  said  trust  estate,  to 

receive  testimonv  and  make  recommendations  as  to 

•> 

fees  and  allowances,  if  any,  to  be  made  out  of  the 
trust  estate  to  the  guardians  ad  litem  for  the  infant 
defendants,  and  to  counsel  for  the  adult  parties  to  this 
cause,  and  to  report  said  account  and  recommendations 
and  the  evidence  so  taken  to  the  Court;  and  this  cause 
is  continued  to  await  the  same  and  the  further  order 
of  the  Court  thereupon.’’  (Note:  The  provisions  of 
the  above  order,  except  the  last  paragraph  as  to  the 
reference  to  the  Auditor,  is  carried  verbatim  into  the 
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final  decree  of  the  court  below  dated  July  12,  1937). 

These  appellants  duly  excepted  to  all  of  the  fore¬ 
going  order  of  the  court  below,  except  as  to  the  hold¬ 
ing  that  the  $20,000  so-called  real  estate  protection 
fund,  is  a  part  of  the  trust  estate  created  by  said  will 
and  the  exceptions  were  allowed  (R.  69-71).  They  and 
other  defendants  sought  to  appeal  from  the  order  in 
all  its  provisions  dealing  with  the  construction  of  the 
will,  except  as  to  said  $20,000  fund.  The  court  below 
refused  to  allow  the  appeals  holding  (R.  69-70)  that 
said  “decree  is  not  a  final  decree  such  that  an  appeal 
can  be  taken  therefrom,’’  declined  to  fix  a  cost  and  su¬ 
persedeas  bond  on  appeal  “until  such  time  as  the  Audi¬ 
tor  files  his  report  herein  and  the  Court  determines  the 
amount,  if  any,  due  from  the  plaintiff  to  said  Trustees 
on  account  of  the  corpus  of  said  estate  and  a  final 
decree  entered  thereon”  and  extended  the  time  for 
filing  the  statement  of  evidence  “until  after  the  entry 
of  such  final  decree  and  the  expiration  thereafter  of 
the  time  for  filing  such  statement  provided  for  by  said 
rules”  of  the  court  below  and  this  court. 

Thereupon  the  cause  went  to  the  Auditor,  who  took 
testimony,  made  a  report  and  account  of  the  corpus  of 
the  trust  estate  under  date  of  May  19,  1937,  and  recom¬ 
mendations  as  to  fees  to  be  paid  counsel,  including 
counsel  for  the  plaintiff,  out  of  the  corpus  of  the  trust 
estate.  To  that  report  and  account  every  part  to  the 
cause,  except  Louis  Kolipinski,  who  resides  with  his 
mother,  the  accounting  former  trustee  of  the  estate, 
duly  filed  specific  exceptions.  These  appellants  filed 
exceptions,  eleven  in  number,  to  said  report  and  ac¬ 
count.  (R.  93-103.)  They  also  filed  a  motion  to  re¬ 
mand  the  cause  to  the  Auditor  for  requested  or  the 
substance  of  requested  special  findings  of  fact  and  con¬ 
clusions  on  the  substantial  and  uncontradicted  evidence 
taken  before  said  Auditor  relating  to  a  “depreciation 
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reserve”  set  up  in  the  trust  estate  by  plaintiff,  the 
accounting  trustee,  concerning  which  the  report  and 
account  of  the  Auditor  was  silent  (R.  91-92).  The 
exceptions  of  all  parties  came  on  for  hearing  before 
Mr.  Justice  O’Donoghue,  who  sustained  and  overruled 
said  exceptions  in  part.  The  court  below  overruled 
exceptions  one  (1)  and  eleven  (11)  of  these  appellants 
and  also  their  motion  to  remand  to  the  Auditor  for 
special  findings  and  conclusions  as  required  by  Equity 
Rule  l^V'2  of  the  Supreme  Court.  See  the  final  decree 
of  July  12,  1937  (R.  12.9-132).  Thereupon  the  court 
below  entered  its  final  decree  of  July  12,  1937,  which 
embodied  the  conclusions  made  bv  Justice  Baiiev  in  the 
order  of  June  22,  1936,  stated  the  actions  upon  the 
various  exceptions  of  the  parties  to  the  report  and 
account  of  the  Auditor,  provided  for  allowances  to 
counsel  for  the  parties,  including  an  allowance  out  of 
corpus  of  a  fee  in  the  sum  $5,000  to  counsel  for  plain¬ 
tiff,  to  which  error  is  assigned,  and  entered  a  decree 
against  plaintiff,  Ella  M.  Ockershausen,  in  the  sum 
of  $19,120.60  on  account  of  the  corpus  of  the  trust 
estate  created  by  said  will.  These  appellants  were 
duly  allowed  numerous  exceptions  to  the  final  decree 
of  the  court  and  these  exceptions  so  taken  form  the 
basis  of  the  assignments  of  error  on  tlieir  appeals.  See 
exceptions  to  final  decree  (R.  133-134).  From  said 
final  decree  and  the  order  of  June  22, 1936,  these  appel¬ 
lants  were  allowed  appeals  to  this  court  by  the  court 
below  and  their  a])peals  were  duly  perfected  (R.  134- 
135).  Xo  questions  are  raised  in  this  court  that  were 
not  fullv  and  fairlv  urged  before  the  court  below  and 
its  Auditor. 

It  will  be  noticed  that  at  tlie  time  plaintiff  filed  her 
bill,  September  25,  1935,  she  had  been  in  the  wrongful 
possession  of  all  the  trust  property  for  nearly  seven¬ 
teen  years.  In  her  bill  (R.  6)  she  alleged:  “But  before 
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turning  over  to  said  Emilie  Kolipinski  Bucy  and  Hen¬ 
rietta  Kolipinski  Evans,  Trustees,  the  management 
and  control,  and  the  collection  of  the  income,  of  said 
real  estate,  plaintiff  is  entitled  to  have  a  final  determi¬ 
nation  of  the  question  whether  the  net  amount  of  said 
income,  when  so  collected,  shall  be  turned  over  to  plain¬ 
tiff  in  her  own  right,  etc.”  December  31,  1935,  the 
lower  court  signed  an  order  which  required  the  plain¬ 
tiff  to  turn  over  and  deliver  to  Emilie  Kolipinski  Bucy 
and  Henrietta  Kolipinski  Evans,  substitute  trustees 
under  the  will,  as  of  January  1,  1936,  all  property  in¬ 
cluded  in  the  trust  created  by  said  will,  together  with 
all  current  books,  etc.  ■ 


THE  INTEREST  OF  APPELLANTS 


Eleanore  Kolipinski  Smith  is  a  child  of  the  testator. 
Dr.  Louis  Kolipinski.  Joan  C.  Smith,  Eleanore  M. 
Smith  and  Robert  A.  Smith  are  minor  children  of  said 
Eleanore  Kolipinski  Smith  and  David  F.  Smith,  their 
father  and  duly  appointed  guardian  ad  litem.  These 
minor  children  claim  a  vested  interest  in  the  corpus 
of  the  trust  estate  created  by  said  will,  that  is  to  say. 


a  vested  interest  as  remaindermen  bv  virtue  of  the 
])rovision  in  said  will  “L"pon  the  death  of  my  said  wife 
and  children  said  real  estate  shall  descend  to  their 
rights  heirs  at  law.”  Said  minor  children  of  Eleanore 
Kolipinski  Smith  may  also  have  and  take  her  interest 
in  tlie  income  of  the  trust  in  event  thev  or  either  of 


them  should  survive  their  mother,  Eleanor  Kolipinski 
Smith,  while  the  former  widow  or  other  children  of 
file  testator  survive.  However,  this  is  a  question  not 
presented  ])y  the  record  at  this  time,  for  there  are  at 
present  no  surviving  children  of  a  deceased  child  ^  of 
the  testator.  The  said  minor  children  have  an  unques¬ 
tioned  interest  in  the  corpus  of  the  trust  estate  and 
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a  possible,  if  not  probable,  interest  in  the  income  of 
the  trust  up^n  the  contingency  mentioned.  Compare 
the  will  of  testator  with  that  in  Cruit  v.  Owen,  25  App. 
D.  C.  514,  affirmed  203  U.  S.  368,  where  the  Supreme 
Court  said:  “In  a  gift  to  ‘children’  they  take  distribu- 
tively  and  not  as  a  class,  and,  accordingly,  the  issue 
of  a  deceased  child  takes  its  parent’s  share.”  Whether 
the  remainder  interest  of  grandchildren  under  said  will 
is  vested  or  contingent  at  this  time,  is  a  question  of  no 
importance  on  this  record,  for  even  though  their  in¬ 
terest  is  contingent,  which  is  denied,  they  are  still  en¬ 
titled  to  be  heard  on  any  matter  that  affects  the  corpus 
of  the  trust  under  the  will  involved  in  the  instant  case. 

ASSIGNMENTS  OF  ERROR  OF  ELEANORE 
KOLIPINSKI  SMITH 

Appellant,  Eleanore  Kolipinski  Smith,  assigns  as 
error  that  the  court  erred  in  each  of  the  following 
respects : 

1.  In  holding  and  decreeing  that  plaintiff,  Ella  M. 
Ockershausen,  is  entitled  in  her  own  right,  during  her 
life,  to  the  net  income  of  the  trust  estate  created  by 
the  will  of  Louis  Kolipinski,  deceased,  and  in  holding 
and  decreeing  that  this  appellant  has  no  estate  or  in¬ 
terest  in  said  income  during  the  life  of  said  plaintiff 
and  in  ordering  and  directing  the  substitute  trustees 
of  said  trust  estate  to  pay  all  net  income  of  the  trust 
over  to  plaintiff  in  her  own  right. 

2.  In  failing  to  hold  and  decree  that  this  appellant 
and  other  living  children  of  the  testator  have  an  equal 
estate  and  interest  in  common  with  plaintiff,  Ella  M. 
Ockershausen,  in  the  net  income  of  the  trust  estate 
during  the  life  of  said  plaintiff. 

3.  In  holding  and  decreeing  that  the  fund  of 
$12,000.00  referred  to  in  the  fifth  item  of  the  will  be- 
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longs  absolutely  to  plaintiff,  Ella  M.  Ockershausen,  in 
her  own  right,  and  in  failing  to  hold  that  said  fund  re¬ 
verted  to  the  general  trust  estate  of  testator. 

4.  In  making  its  decree  overruling  her  exception 
No.  1  to  the  report  and  account  of  the  Auditor  filed 
May  19,  1937,  and  in  the  circumstances  of  this  record 
ill  allowing  counsel  for  the  plaintiff  a  fee  in  the  sum 
of  $5,000.00  or  in  any  sum,  payable  from  the  corpus 
of  the  trust  estate. 

5.  In  making  its  decree  overruling  her  exception  No. 
11  to  the  report  and  account  of  the  Auditor  filed  May 
19,  1937,  relating  to  the  depreciation  reserve  and  in 
overruling  her  motion  to  remand  said  report  and  ac¬ 
count  to  the  auditor  for  requested  special  findings  of 
fact  and  conclusions  of  la\v  on  the  evidence  taken  be¬ 
fore  said  Auditor  relating  to  the  depreciation  reserve 
and  in  overruling  her  motion  that  the  court  state  find¬ 
ings  and  conclusions  on  said  evidence  as  required  by 
Equity  Rule  70^^  of  the  Supreme  Court,  and  in  hold¬ 
ing  in  effect  tluit  the  re])ort  and  account  of  said  Aud¬ 
itor,  as  modified  and  confirmed  by  the  court,  contains 
the  entire  corpus  of  the  trust  estate  created  by  testator 
and  in  excluding  from  the  account  of  the  corpus  of  the 
trust  estate  the  amount  of  said  depreciation  reserve 
ill  the  sum  of  $124,560.13  and  in  failing  to  hold  and 
decree  tluit  iilaintiff,  Ella  M.  Ockershausen,  is  liable  to 
restore  said  reserve  to  the  corpus  of  the  trust  estate. 

6.  In  ruling  in  respect  to  her  exception  No.  11  to  the 
report  and  account  of  the  Auditor  and  the  motion  to 
remand  for  findings,  that  the  accounting  trustee,  plain¬ 
tiff,  w’as  not  required  to  set  up  a  depreciation  reserve 
under  the  terms  of  the  wfill  and  in  failing  to  rule  upon 
her  contention  that  plaintiff  was  estopped  in  the  cir¬ 
cumstances  of  the  case  from  asserting  such  a  claim 
against  this  appellant  and  in  failing  to  hold  and  decree 
that  by  fair  implication  from  the  terms  of  the  will:  a 
reserve  for  depreciation  w’as  and  is  permissible. 
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ASSIGNMENTS  OF  ERROR  OF  JOAN  C.  SMITH, 
ELEANORE  M.  SMITH  AND  ROBERT  A. 
SMITH,  INFANTS,  BY  DAVID  F.  SMITH, 
THEIR  DULY  APPOINTED  GUARDIAN  AD 
LITEM 

(Note:  These  assignments  are  identical  with  assign¬ 
ments  four  (4),  five  (5)  and  six  (6)  of  appel¬ 
lant  Eleanore  Kolipinski  Smith.) 

Appellants,  Joan  C.  Smith,  Eleanore  M.  Smith  and 
Robert  A.  Smith,  infants,  by  David  F.  Smith,  their 
guardian  ad  litem,  assign  as  error  tliat  the  court  erred 
in  each  of  the  following  respects: 

1.  In  making  its  decree  overruling  their  exception 
Xo.  1  to  the  report  and  account  of  the  Auditor  filed 
May  19,  1937,  and  in  the  circumstances  of  this  record 
in  allowing  counsel  for  the  j)laintiff  a  fee  in  the  sum 
of  $5,000.00  or  in  any  sum,  payable  from  the  corpus 
of  the  trust  estate. 

2.  In  making  its  decree  overruling  their  exception 
Xo.  11  to  the  report  and  account  of  the  Auditor  filed 
May  19,  1937,  relating  to  the  depreciation  reserve  and 
in  overruling  their  motion  to  remand  said  report  and 
account  to  the  Auditor  for  requested  special  findings 
of  fact  and  conclusions  of  law  on  the  evidence  taken 
before  said  Auditor  relating  to  the  depreciation  re¬ 
serve  and  in  overruling  their  motion  that  the  court 
state  findings  and  conclusions  on  said  evidence  as  re¬ 
quired  by  Equity  Rule  7011>  oi  the  Supreme  Court,  and 
in  holding  in  effect  that  the  report  and  account  of  said 
Auditor,  as  modified  and  confirmed  by  the  court,  con¬ 
tains  the  entire  corpus  of  the  trust  estate  created  by 
testator  and  in  excluding  from  the  account  of  the 
corpus  of  the  trust  estate  the  amount  of  said  deprecia¬ 
tion  reserve  in  the  sum  of  $124,560.13  and  in  failing  to 
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hold  and  decree  that  plaintiff,  Ella  M.  Ockershausen,  is 
liable  to  restore  said  reserve  to  the  corpus  of  the  trust 
estate. 

3.  In  ruling  in  respect  to  their  exception  No.  11  to 
the  report  and  account  of  the  Auditor  and  their  motion 

j 

to  remand  for  findings,  that  the  accoimting  trustee, 
plaintiff,  was  not  required  to  set  up  a  depreciation 
reserve  under  the  terms  of  the  will  and  in  failing  to 
rule  upon  their  contention  that  plaintiff  was  estopped 
in  the  circumstances  of  the  case  from  asserting  such 
a  claim  against  these  appellants  and  in  failing  to  hold 
and  decree  that  by  fair  implication  from  the  terms  of 
the  will  a  reserve  for  depreciation  was  and  is  permis¬ 
sible. 


ARGUMENT 

Assignments  of  error  I  and  II  of  appellant,  Eleanore 
Kolipinski  Smith,  embrace  the  same  question  and  will 
be  considered  jointly. 

Assignment  of  Erkor  I 

‘‘That  the  court  erred  in  holding  and  decreeing 
that  plaintiff,  Ella  M.  Ockershausen,  is  entitled  in 
her  own  right,  during  her  life,  to  the  net  income 
of  the  trust  estate  created  by  the  will  of  Louis 
Kolipinski,  deceased,  and  in  holding  and  decreeing 
that  this  a])pellant  has  no  estate  or  interest  in  said 
income  during  the  life  of  said  plaintiff  and  in 
ordering  and  directing  the  substitute  trustees  of 
said  trust  estate  to  pay  all  net  income  of  the  trust 
over  to  plaintiff  in  her  own  right.’’ 

Assignment  of  Error  II 

“That  the  court  erred  in  failing  to  hold  and  de¬ 
cree  that  this  appellant  and  other  living  children 
of  the  testator  have  an  equal  estate  and  interest  in 
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common  \^nth  plaintiff,  Ella  M.  Ockershausen,  in 
the  net  income  of  the  trust  estate  during  the  life  of 
said  plaintiff.” 

It  would  seem  to  require  little,  if  any,  argument  to 
demonstrate  that  the  lower  court  committed  manifest 
error  in  holding  and  decreeing  in  the  instant  case 
that  none  of  the  living  children  of  the  testator  have 
any  estate  in  the  income  and  corpus  of  the  express 
trust  set  up  by  the  will  during  the  lifetime  of  Ella  M. 
Ockershausen,  former  widow  of  the  testator.  When 
the  court  below  held  that  the  children  had  no  estate 
during  the  lifetime  of  the  former  widow,  it  necessarily 
also  excluded  any  interest  in  the  income  and  corpus  of 
the  trust  property.  Such  holding  by  the  court  did  not 
construe  the  will,  but  set  at  naught  the  obvious,  domi¬ 
nant  and  overriding  purpose  and  intention  of  the  tes¬ 
tator,  clearly  expressed,  to  provide  for  the  support, 
benefit  and  maintenance  of  his  children  at  all  times 
during  the  life  of  each  child.  There  is  nothing  in  the 
will  to  support  the  apparent  holding  of  Justice  Bailey 
in  his  memorandum  opinion  of  June  15,  1936,  that  all 
interest  of  the  children  of  testator  in  the  income  of 
the  trust  estate  is  postponed  until  the  death  of  Ella 
M.  Ockershausen,  former  widow.  It  is  perhaps  an 
understatement  to  say  that  the  court  below  made  a  will 
for  the  testator  that  he  never  had  in  contemplation. 
The  writer  has  been  wholly  unable  to  find  even  specious 
argument  to  sustain  the  position  of  the  lower  court  in 
this  respect.  The  opinion  of  Justice  Bailey  (R.  66), 
ante,  this  brief,  is  clearly  wrong  in  its  holding  that 
‘‘The  trust  is  first  for  the  benefit,  support  and  main¬ 
tenance  of  the  plaintiff,  the  wife  of  the  testator,  dur¬ 
ing  her  life”  and  in  its  holding  that  “I  think  that  the 
intent  of  the  testator  was  that  his  widow  should  be  en¬ 
titled  to  the  net  income  of  the  trust  estate  during  her 
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life,  the  testator  reposing  confidence  in  her  use  of  it  for 
her  support  and  that  of  his  children,  but  without  giv¬ 
ing  the  children  any  estate  in  the  income  until  after  her 
death.”  It  may  be  stated  shortly  that  none  of  the 
above  conclusions  of  the  Justice  can  find  any  color  of 
support  in  the  will  under  consideration  here.  If  the 
testator  intended  that  his  widow  should  have  all  the  net 
income  during  her  life,  it  may  be  candidly  asked  why 
the  testator  created  an  express  trust  during  her  life 
and  appointed  her  as  trustee.  The  result  created  by 
the  lower  court  in  its  erroneous  decrees,  could'  have 
been  accomplished  by  the  testator  without  creating  any 
trust  whatsoever  and  by  simj)ly  giving  to  the  plaintiff 
a  legal  life  estate.  It  may  also  be  bluntly  suggested 
that  the  testator  did  not  repose  “confidence”  that  the 
plaintiff,  Ella  M.  Ockershausen,  would  use  the  income 
for  the  support  of  his  children.  The  very  purpose  of 
the  testator,  in  creating  a  trust  estate  and  appointing 
a  trustee,  and  substitute  trustees  to  manage  and  con¬ 
trol  it,  was  to  impose  a  mandatory  duty  on  the  trustees, 
whoever  they  miglit  be,  whether  wife,  children  or  an 
utter  stranger  to  the  family,  to  use  the  income  at  all 
times  for  the  benefit,  support  and  maintenance  “of 
my  said  wife  Ella  :\r.  AND  .MY  CHILDREN  DURING 
THEIR  LIVES.” 

There  is  no  evidence  in  the  record  that  the  testator 
had  any  legal  aid  in  drafting  his  will.  Because  of  sev¬ 
eral  expressions  used  in  the  will,  it  is  probable  to  be¬ 
lieve  that  the  will  was  prepared  by  the  testator  with¬ 
out  assistance  in  any  direction.  Whatever  its  method 
of  preparation,  tlie  will  is  entirely  clear  and  unam¬ 
biguous  when  read  as  an  entirety,  as  it  must  be  in  every 
case.  The  will  is  entirely  clear  and  unambiguous  even 
when  taken  apart  and  read  in  sentences  or  parts  of 
sentences.  It  cannot  be  too  strongly  emphasized  that 
there  is  no  room  for  construction  when  a  testator  says, 
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as  here,  *'Fcr  the  imrpose  of  carrijing  out  the  full  pro¬ 
visions  of  this  my  last  will,  it  is  my  intentions  that  my 
real  estate  shall  be  preserved  as  a  whole  for  the  bene¬ 
fit,  support  and  maintenance  of  my  said  ivife,  Ella  M. 
and  my  children  during  their  lives/ ^  No  apostle  of  the 
technical  ever  yet  has  succeeded  in  breaking  down  the 
meaning  and  intent  of  any  written  instrument  when 
the  author  says  in  so  many  words  what  his  “INTEN¬ 
TION”  is,  especially  where,  as  here,  every  other  pro¬ 
vision  supports  the  expressed  intention.  Justice  Bailey 
in  his  opinion  apparently  seized  upon  the  unfortunately 
worded  sentence  in  the  first  part  of  the  will,  namely 
“use  said  income  of  my  real  estate  for  the  beneht,  sup¬ 
port  and  maintenance  of  my  said  wife  Ella  ^I.  during 
her  life  and  the  lives  of  my  children  now  living  and 
for  anv  children  that  mav  hereafter  be  born  to  me,” 
to  support  his  conclusion  that  the  trust  is  first’'  for 
the  benefit,  support  and  maintenance  of  the  wife.  To 
construe  this  sentence  as  the  lower  court  did,  is  to 
ignore  all  later  provisions  of  the  will  and  i)ut  on  the 
sentence  itself  a  strained  and  absurd  meaning  that  can¬ 
not  be  supported  in  any  view.  It  is  strenuously  in¬ 
sisted  that  the  testator  did  not  create  successive  equi¬ 
table  life  estates,  that  is  to  say,  first  in  the  wife  and 
then  in  the  children,  ])ut  created  a  single  trust  for  the 
benefit,  support  and  maintenance  of  his  wife  and  chil¬ 
dren.  The  interest  of  the  wife  and  children  is  present, 
existing  and  concurrent.  Both  the  wife  and  children 
have  an  interest  in  and  to  the  trust  i)roperty  during 
the  life  of  each  one  of  them. 

In  Cruit  v.  Owen,  25  App.  D.  C.  514,  Mr.  Justice 
Duell,  speaking  for  the  court,  said: 

“The  parties  are  in  accord  in  stating  that  the 
intent  of  the  testator  is  the  first  and  great  rule  in 
the  interpretation  of  wills.  All  courts  for  yeai^ 
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recognized  this  rule,  and  this  court  since  its  incep¬ 
tion  has  followed  it.  Smith  v.  Bell,  6  Pet.  68; 
Adams  v.  Cohen,  177  U.  S.  471 ;  Earnshaw  v:  Daly, 
1  A])]).  D.  C.  218;  DeVaughn  v.  DeVaughn,  3  App. 
D.  C.  53 ;  Holcomb  v.  Wright,  5  App.  D.  C.  83;  Par¬ 
ticularly  applicable  to  the  case  at  bar  is  the:  state¬ 
ment  of  the  Supreme  Court  in  Blake  v.  Hawkins, 
98  U.  S.  315,  324,  quoted  by  counsel  for  the  appel¬ 
lant,  that — ‘It  is  a  common  remark  that,  when  in¬ 
terpreting  a  will,  the  attending  circumstances  of 
the  testator,  such  as  the  condition  of  his  family, 
and  the  amount  and  character  of  his  property,  may 
and  ought  to  be  taken  into  consideration,  i  The 
interpreter  may  place  iiiniself  in  the  position  oc¬ 
cupied  by  the  testator  when  he  made  the  will,  and 
from  that  standpoint  discover  what  was  intended.’ 
In  considering  the  questions  involved  we  must, 
as  we  said  in  DeVaughn  v.  DeVaughn,  3  App.  D.  C. 
53  ‘read  the  whole  wall  together,  and  give  to  each 
term  employed  its  full  and  natural  meaning^  and 
no  words  of  the  testator  should  be  rejected  or 
refused  their  sensible  meaning  in  the  ])lacc  wluu’e 
employed,  unless  it  be  required  to  make  sense 
for  the  context  of  the  will.’  *  *  i).  523;  He  was 

employing  ordinary  words  with  their  natural  im¬ 
port,  and  not  expecting  that  one  word  here  and 
anothe]'  tlnn-e  would  be  picked  out  and  used  to 
destroy  his  intention,  as  evidenced  by  taking  the 
will  as  a  whole.  It  is  onlv  when  ultra  refinement 
of  expression  is  insisted  upon  that  any  ambiguity 
arises,  and  it  naturally  follows  that  when  the  con¬ 
struction  of  the  will  is  approached  from  that 
standpoint  that  a  half  dozen  interpretations  can 
be  i)laced  upon  it,  as  insisted  by  counsel  for,  the 
appellant.  We  see  no  need,  in  construing  this  will, 
to  wander  afield  and  become  lost  in  a  maze.  Nor 
does  it  seem  necessary  for  us  to  cite  authorities 
or  distinguish  between  seemingly  conflicting  deci¬ 
sions  in  order  to  arrive  at  a  correct  decision.” 


The  will  of  testator  is  so  clear  that  no  extrinsic  aid 
is  needed  to  make  its  meaning  and  intent  more  clear. 
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But  if  we  resort  to  the  findings  of  fact  made  by  Jus¬ 
tice  Bailey  (R.  161-162)  to  learn  the  family  history 
and  situation,  we  find  impelling  evidence  of  the  motive 
of  the  testator  in  establishing  an  express  trust  to  sup¬ 
port  and  maintain  his  children  at  all  times  and  im¬ 
pelling  evidence  of  the  motive  back  of  the  provision 
in  the  will  forfeiting  the  office  of  plaintiff  trustee  under 
the  wdll  in  event  the  widow  should  remarrv  and  reason 

V 

for  substituting  his  children  as  trustees  in  event  the 
widow  remarried.  It  appears  in  the  first  finding  (R. 
161)  that  Dr.  Kolipinski  was  born  November  2,  1859. 
Plaintiff,  his  former  widow,  was  born  November  21, 
1878.  They  were  married  August  20,  1902,  and  six 
(6)  children  were  born  of  the  marriage.  At  the  time 
of  the  death  of  Dr.  Kolipinski  on  December  15,  1914, 
he  left  six  children,  four  girls  and  two  boys,  the  oldest 
of  whom  was  then  eleven  years  and  the  youngest  four 
vears.  The  testator  at  his  death  was  fiftv-five  vears 
of  age  and  left  a  comparatively  young  widow  of  thirty- 
six  vears.  The  testator  was  alwavs  the  head  of  the 

•r  ** 

family  home  and  its  support  came  entirely  from  him. 
He  knew  in  that  situation,  as  well  as  any  man  can 
ever  know  anv  actualitv  in  life,  that  failure  to  secure 
the  future  of  his  children  might  lead  to  disaster  in 
many  ways  and  he  knew  that  it  was  probable  that  a 
voung  widow  would  remarrv  and  that  his  own  chil- 
dren,  in  both  their  person  and  property,  might  come 
under  the  domination  of  another  man.  Without  elab¬ 
oration  w’e  think  it  unmistakable  that  the  testator  pur¬ 
posed  by  the  wdll  here  in  question  to  provide  an  estate 
for  his  children  to  the  end  that  they  might  always  be 
independent.  The  decision  of  the  lower  court,  that 
such  fruit  as  the  children  get  out  of  the  estate  of  their 
father,  must  come  as  a  matter  of  grace  and  favor 
through  the  former  widow,  is  a  decision  that  does 
obvious  violence  to  the  very  essentials  of  the  testa¬ 
mentary  scheme. 
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The  record  in  this  case  demonstrates  that  the  appre¬ 
hension  of  the  father  for  the  future  of  his  children 
had  foundation  in  fact.  Less  than  four  years  after  the 
death  of  testator  she  remarried.  She  ignored  the  pro¬ 
vision  of  his  will  forfeiting  her  office  as  trustee  upon 
the  happening  of  that  event  and  thereafter  continued 
for  seventeen  years  to  disregard  that  provision.  It 
required  an  order  of  the  court  December  31,  1935,  to 
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put  the  two  oldest  children  in  possession  of  thO;  trust 
property,  although  they  had  been  entitled  to  that  office 
more  than  ten  years  prior  to  the  date  of  the  order. 
She  deposited  $84,000  of  cash  belonging  to  the  corpus 
of  llie  estate  in  her  individual  name.  She  now  has 
outstanding  against  her  a  decree  in  this  case  for 
$19,120.60,  which  belongs  to  the  corpus  of  this  trust 
estate.  For  years  she  kept  all  knowledge  of  the  testa¬ 
tor’s  will  from  her  children.  See  the  testimony  of 
Evans  (R.  189).  July  29, 1935,  she  wrote  a  letter  to  her 
daughter,  Henrietta  Kolipinski  Evans,  a  trustee  of  the 
estate,  which  reads  in  part  as  follows  (R.  191) : 

‘‘I  am  advised  under  vour  father’s  will  the  en- 
tire  net  income  of  the  real  estate  he  left  in 
trust  is  mine,  for  my  benefit,  support  and  main¬ 
tenance  during  my  life,  and  upon  my  death  said 
income  is  fJien  for  the  benefit,  support  and  mainte¬ 
nance  of  vou  children.  While  1  live  it  comes  to  me 
* 

to  he  (Hshnrsefl  by  me  as  I  thhik  just  and  proper. 
If  I  care  to  expend  only  a  part  of  it,  or  all  of  it, 
for  the  benefit  of  you  children,  it  is  my  right  to  do 
so.  1  am  under  no  requirement  to  expend  an  equal 
amount,  or  any  amount,  for  each  of  you  children.^ ^ 
(Italics  supplied.) 

The  record  is  replete  with  other  evidence  of  manipu¬ 
lation  of  the  estate  in  the  interest  of  the  plaintiff  and 
the  picture,  from  the  record,  admits  no  conclusion 
other  than  long  continued  wilful  defiance  of  the  clearly 
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expressed  intention  and  purpose  of  the  testator  to  pro¬ 
vide  for  his  children.  The  decree  of  the  lower  court 
itself  has  again  placed  it  in  the  power  of  the  plaintiff 
to  continue  further  manipulation  in  her  own  interest. 

Another  strong  and  striking  consideration  arises  out 
of  the  following  provision  in  the  will: 

“Should  my  said  wife  Ella  M.  Kolipinski  marry 
at  anv  time  after  mv  death ;  or  during  the  minoritv 
of  either  of  mv  two  oldest  living  children;  or 
should  my  said  wife  die;  tlieii,  in  either  event 
I  Jiercbi/  atithorize  am/  of  my  said  children,  to  in¬ 
stitute  proceedings  in  the  courts  of  the  District  of 
Columbia  for  the  appointment  of  a  competoit 
trustee,  in  the  place  and  stead  of  m//  said  wife, 
ivho  shall  act  as  such  trustee  until  such  time  as  my 
two  oldest  living  children  shall  arrive  at  their  ma¬ 
jority,  then  said  substituted  trustee  shall  there¬ 
upon  surrender  his  said  trust  to  and  in  favor  of 
my  two  oldest  living  children,  who  are  hereby  ap- 
pointed  trustees  with  the  same  authority  and 
power,  as  herein  given  and  granted  unto  my  said 
w'ife,  or  to  the  substituted  trustee  appointed  in 
her  place  and  steadd* 

It  is  undenied  that  plaintiff  remarried  August 
15,  1918.  No  proceedings  for  the  appointment  of 
a  substitute  trustee  were  commenced  because  all  the 
children  were  of  tender  years  and  they,  of  course,  had 
no  knowledge  of  the  will.  Indeed,  the  testimony  shows 
that  none  of  the  children  liad  any  knowledge  of  the 
will  until  a  short  time  before  plaintiff  filed  her  bill. 
In  the  above  quoted  provision  of  the  will  the  testator 
evinces  a  clear  intention  that  he  is  not  %villing  after 
the  remarriage  of  his  widow  to  entrust  her  further 
with  the  mere  control  and  management  of  the  trust 
property.  Yet,  the  court  below,  in  its  opinion,  order 
and  final  decree,  holds  in  effect  that  while  the  testator 
is  not  willing,  after  said  event,  to  further  entrust  her 
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with  the  possession  of  the  corpus,  he  desired  that  she 
should  have  in  her  own  unrestricted  right  all  the  fruit 
produced  by  the  trust  and  that  his  two  oldest  children 
should  occupy  of  the  office  of  trustee  with  no  legally 
enforceable  interest  whatsoever  in  the  fruit  of  the 
trust.  We  submit  that  the  conclusion  reached  bv  the 

;  V 

lower  court  is  unsupportable  and  leads  to  an  absurd 
condition,  which  the  considered  judgment  of  a  court 
will  not  countenance. 

We  are  informed  by  John  E.  Laskey,  Esq.,  attorney 
for  the  plaintiff,  at  page  242  of  the  record : 

Prior  to  the  filing  of  the  bill,  there  was  an  ex¬ 
haustive  search  of  the  authorities,  to  sustain  the 
position  taken  by  plaintiff  with  respect  to  the  con¬ 
struction  of  the  will ;  and  after  the  bill  was  filed, 
down  to  the  time  of  argument,  the  search  of  au¬ 
thorities  continued  and  cases  in  every  jurisdiction 
were  considered  and  studied  will)  respect  to  their 
application  to  the  Kolipinski  case.” 

With  due  deference  to  the  statement  of  counsel,  we 
have  yet  to  hear  him  cite  a  case  in  ])oint  to  sustain 
the  view  that  the  court  below  took  of  the  will  iir  this 
ease.  The  books  are  surprisingly  free  of  cases  in 
which  a  simi)le  trust  is  set  up  to  sup])ort  a  wife'  and 
children,  where  anyone  lias  been  able  to  discover  am¬ 
biguity.  There  is  no  ambiguity  in  the  Kolipinski  will, 
when  read  and  considered  as  a  whole,  and  no  person 
in  the  Kolipinski  family  ever  supposed  there  was  any 
ambiguity  in  the  will  until  the  trustee,  Evans,^  de¬ 
manded  the  possession  of  the  trust  property  and  recog¬ 
nition  of  the  office  she  had  been  rightfully  entitled  to 
occupy  for  more  than  ten  years.  The  fact  that  the 
lower  court,  also,  clearly  misapprehended  the  construc¬ 
tion  of  the  will  adds  nothing  to  the  position  of  the 
plaintiff. 


30 


Here  the  will  in  so  many  words  creates  an  express 
trust  for  the  benefit,  support  and  maintenance  of  the 
wife  and  children.  No  cases  are  found  in  point.  Cita¬ 
tion  of  analogies  is  of  doubtful  value.  But  w^e  think 
that  a  comparison  of  the  instant  will  with  cases  in 
which  the  courts  have  gone  to  the  uttermost  extremes 
in  sustaining  a  trust,  namely,  trusts  that  have  a  basis 
in  so-called  precatory  w’ords  and  are  fastened  upon  a 
legatee  or  devisee,  may  be  helpful  to  the  court.  For 
example,  in  Thompson  on  Wills,  2d  Ed.  par.  420,  it  is 
ablv  stated : 

‘‘A  trust  will  usually  be  created  by  a  provision 
for  the  support,  maintenance  and  education  of 
others;  Re  Keith’s  Est.,  144  Cal.  314;  Dexter  v. 
Evans,  63  Conn.  58;  Prince  v.  Barrovrs,  120  Ga. 
810;  Re  Whitman’s  Est.,  22  Ill.  511;  McCartney  v. 
Jacobs,  288  Ill.  560,  4  A.  L.  R.  1120;  Anderson  v. 
Crist,  113  Ind.  65;  O’Riley  v.  McKiernan,  90  Ky. 
116;  Armstrong  v.  Armstrong,  189  Ky.  639;  Hol¬ 
comb  V.  Palmer,  106  Me.  17 ;  White  v.  Donnell,  3 
^Id.  Ch.  526;  Pitts  v.  Milton,  192  Mass.  S8;  Foster 
V.  Willson,  68  N.  H.  241 ;  Collister  v.  Fassitt,  163 
N.  Y.  281 ;  Carson  v.  Carson,  36  N.  Car.  329 ;  Wil¬ 
liamson  V.  Hall,  3  Ohio  Dec.  Rep.  504;  Hunter  v. 
Hunter,  58  S.  Car.  382;  Hoyt  v.  Hoyt,  77  Vt.  244; 
Cresap  v.  Cresap,  34  W.  Va.  310;  especially  where 
the  direction  for  support,  maintenance  and  educa¬ 
tion  is  imposed  on  the  executor,  Ralls  v.  Johnson, 
200  Ala.  178;  Succession  of  McCan,  48  L.  Ann. 
145 ;  Browm  v.  Browm,  12  Md.  87 ;  Coburn  v.  Ander¬ 
son,  131  Mass.  513;  Barnes  v.  Marshall,  102  Mich. 
248;  Barnes  v.  Dow,  59  Vt.  530;  or  guardian, 
Smithwdck  v.  Jordan,  15  Mass.  113,  and  such  fidu¬ 
ciary  is  given  discretion  that  is  subject  to  the  con¬ 
trol  of  the  court  if  misused,  Colton  v.  Colton,  127 
U.  S.  300;  Rads  v.  Johnson,  200  Ala.  178;  J.  A. 
Middlebrooks  &  Co.  v.  Ferguson,  126  Ga.  232; 
Keating  v.  Keating,  182  Iowa  1056 ;  Woodward  v. 
Dain,  109  Me.  581 ;  Woodbury  v.  Hayden,  211  Mass. 
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202 ;  Easton  v.  Demuth,  179  Mo.  App.  722,  and  re 
Allen’s  Will,  202  App.  Div.  810, 194  N.  Y.  S.  913.” 

The  subject  came  before  the  Supreme  Court  in  1888 
in  Colton  v.  Colton ^  127  U.  S.  300,  supra.  The  gift 
there  was  in  the  following  terms :  ‘‘I  give  and  bequeath 
to  my  said  wife  all  my  estate  *  *  *  j  recommend 

to  her  the  care  and  protection  of  my  mother  and  sis- 

I 

ter,  and  bequest  her  to  make  such  gift  and  provision 
for  them  as  to  her  judgment  will  be  best.”  The  au¬ 
thorities  were  reviewed;  and  the  conclusion  reached 
that  the  language  in  question  was  to  be  deemed  im¬ 
perative. 

We  do  not  contend  that  the  children  of  the  testator 
must  resort  to  the  so-called  precator}-  trust  theory 
to  support  their  right  in  the  instant  case.  The  fore¬ 
going  authorities  are  cited  for  the  contrast  they  afford. 
Those  authorities  show  that  the  constant  effort  of  the 
courts  is  to  save ;  not  destroy ;  and  to  work  out  justice 
and  fairness  even  in  the  face  of  unfortunate  expres¬ 
sion.  The  instant  will  has  every  quality  ever  found 
necessary  to  sustain  a  so-called  precatory  trust. ,  But 
it  goes  far  beyond  the  considerations  pondered  in 
the  above  cases.  The  instant  will  upon  its  face  estab¬ 
lishes  an  express  trust.  The  trust  instrument  does 
not  grant  any  discretion  to  the  plaintiff  or  any  trustee 
as  to  the  use  to  be  made  of  the  net  income  of  the  trust. 
The  will  is  mandatory  in  its  requirement  that  the  in¬ 
come  be  used  at  all  times  for  the  benefit,  support  and 
maintenance  of  the  wife  and  children.  The  income  is 
not  apportioned  between  the  beneficiaries  and  there¬ 
fore  the  distribution  or  use  of  the  net  income  must 
be  equal  under  the  maxim  that  equality  is  equity.  .  The 
will  does  not  even  pay  over  the  net  income  to  the  wife 
and  children,  a  fact  which  was  commented  upon  by  Mr. 
Justice  O’Donoghue  at  the  hearing  upon  the  excep- 
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tions  to  the  Auditor’s  report.  It  is  indisputable  that 
the  testator  never  intended  that  his  widow  should  have 
the  unrestricted,  unbridled  and  untrammeled  power 
over  the  income  and  the  testator  never  intended  that 
any  of  his  children  should  appeal  to  the  plaintiff  for 
a  portion  of  the  income  or  support  and  maintenance 
out  of  the  trust  fund.  Nor  did  the  testator  intend 
that  his  trust  estate  should  be  used  by  the  plaintiff 
as  a  weapon  to  maintain  and  further  her  personal 
aims.  Nor  did  the  testator  intend  to  subject  his  chil¬ 
dren,  to  the  caprice,  whims  and  arbitrary  of  plaintiff 
or  intend  that  wdiat  his  children  received  out  of  his 
estate  would  come  through  the  plaintiff  as  a  matter 
of  grace.  The  children  of  testator  have  vested  inter¬ 
ests  in  the  trust  property.  The  lower  court  put  an 
absurd  construction  on  the  will  when  it  held  that  plain¬ 
tiff  is  the  sole  beneficiarv  of  the  trust  during  her  life 
and  amounts  to  a  holding  that  the  testator  intended  to 
reward  a  disqualilied  trustee  to  the  exclusion  of  his 
own  blood.  The  decision  below,  when  properly  ana¬ 
lyzed,  is  a  contradiction  in  terms  and  cannot  be  sus¬ 
tained  in  any  of  tlie  particulars  assigned  as  error. 
A])pellants  were  duly  allowed  an  exception  in  the  lower 
court  on  each  particular  assignment  brought  here  for 
review. 

In  Blair  v.  Commissioner  of  Internal  Revenue,  57 
Sup.  Cl.  330,  81  L.  Ed.  265,  269,  Chief  Justice  Hughes 
said : 


‘‘The  will  creating  the  trust  entitled  the  peti¬ 
tioner  during  his  life  to  the  net  income  of  the 
property  held  in  trust.  He  thus  became  the  owmer 
of  an  equitable  interest  in  the  corpus  of  the  prop- 
try.  Brown  v.  Fletcher,  235  U.  S.  589,  598,  599,  59 
L.  ed.  374,  378,  35  S.  Ct.  154;  Irwin  v.  Gavit,  268 
U.  S.  161,  167,  168,  69  L.  ed.  897,  898,  899,  45  S.  Ct. 
475 ;  Senior  v.  Braden,  295  U.  S.  422,  432,  433,  79 
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L.  ed.  1520,  1525,  1526,  55  S.  Ct.  800,  100  Al  L.  R. 
794;  Merchants’  Loan  &  T.  Co.  v.  Patterson,  308 
Ill.  519,  530,  139  N.  E.  912.  By  virtue  of  that 
interest  he  was  entitled  to  enforce  the  trust,  to 
have  a  breach  of  trust  enjoined  and  to  obtain  re¬ 
dress  in  case  of  breach.  The  interest  was  present 
property  alienable  like  any  other,  in  the  absence 
of  a  valid  restraint  upon  alienation.  Commissioner 
of  Internal  Revenue  v.  Field  (C.  C.  A.  2d),  42  F. 
(2d)  820,  822;  Shanley  v.  Bowers  (C.  C.  A.  2d), 
81  F.  (2d)  13, 15.  The  beneficiary  may  thus  trans¬ 
fer  a  part  of  his  interest  as  well  as  the  whole. 
See  Am.  Law  Inst.  Restatement,  Trusts,  vol.  1, 
Par.  130,  132,  et  seq.  The  assignment  of  the  bene¬ 
ficial  interest  is  not  the  assignment  of  a  chose 
in  action  but  of  the  ‘right,  title  and  estate  in  and 
to  property.’  Brown  v.  Fletcher,  235  U.  S.  589, 
59  L.  ed.  374,  35  S.  Ct.  154,  supra;  Senior  v.  Bra¬ 
den,  295  U.  S.  422,  79  L.  ed.  1520,  55  S.  Ct.  800, 100 
A.  L.  R.  794,  supra.  See  1  Bogert,  Trusts  &  Trus¬ 
tees,  Par.  183,  pp.  516,  517;  17  Columbia  L.  Rev. 
269,  273,  289,  290.” 

The  appellant,  Eleanore  Kolipinski  Smith  and  other 
children  of  the  testator  have,  and  ever  since  the  death 
of  testator  have  had,  an  equitable  interest  in  and  to 
the  trust  created  by  the  will  and  that  equitable  in¬ 
terest  is  a  right,  title  and  estate  in  and  to  the  trust 
property. 

The  holding  and  decree  below  that  appellant  has  no 
estate  or  interest  in  the  income  of  the  trust  property 
during  the  life  of  the  former  widow,  is  a  holding  with¬ 
out  any  support  in  the  record  and,  accordingly,  the 
above  assignments  should  be  sustained  and  the  decree 
reversed. 


Assignment  of  Error  III 

‘^The  court  erred  in  holding  and  decreeing  that 
the  fund  of  $12,000,  referred  to  in  the  fifth  item  of 
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the  will,  belongs  absolutely  to  plaintiff,  Ella  M. 
Ockershausen,  in  her  own  right,  and  in  failing  to 
hold  that  said  fund  reverted  to  the  general  trust 
estate  of  testator.” 

The  fifth  item  of  the  will  provides: 

give  and  bequeath  to  my  executrix  and  trus¬ 
tee  herein  named  the  sum  of  tvrelve  thousand  dol¬ 
lars  ($12,000)  from  my  personal  estate  in  trust, 
to  invest  in  first  deeds  of  trust  upon  real  estate 
in  the  District  of  Columbia  at  interest  at  not  less 
than  five  (5)  per  centum  per  annum,  this  interest 
or  income,  I  direct  shall  be  paid  to  my  sister  Emily 
Weiss  in  periods  of  every  six  months  for  and  dur¬ 
ing  her  natural  life,  and  upon  her  death  said  prin¬ 
cipal  and  any  income  that  may  be  due  my  said 
sister  shall  revert  to  my  estate 

By  the  seventh  item  of  the  will  it  is  provided : 

‘‘AIL the  rest  and  residue  of  mv  estate  of  which 
I  may  die  seized  and  possessed,  or  to  ivhich  I  may 
he  entitled  at  my  death,  I  give  and  devise  and  be¬ 
queath  unto  my  wife,  Ella  M.  Kolipinski  her  heirs 
and  assigns  forever.” 


The  question  presented  is  whether  the  $12,000  fund 
at  the  death  of  said  Emily  Weiss  on  May  28,  1923, 
reverted  to  the  general  trust  estate  created  bv  testator 
or  passed  to  Ella  M.  Ockershausen  by  virtue  of  the 
residuary  clause  or  became  intestate  property  not  dis¬ 
posed  of  ])y  tlie  will. 

The  argument  is  that  the  provision  of  the  will  which 
sets  up  this  $12,000  fund  is  located  in  the  heart  of 
the  will  dealing  with  the  trust  estate.  The  clause  is 
preceded  and  followed  by  provisions  dealing  with  the 
general  trust  estate  created  by  testator  for  the  bene¬ 
fit  of  his  wife  and  children.  It  wull  be  noticed  that 
the  residuary  clause  is  somewhat  restricted  in  its  oper- 
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ation.  The  testator  savs  ‘‘rest’’  and  “residue”.  He 
does  not  say  “remainder”  or  that  which  “may  re¬ 
vert”  to  my  estate.  The  residuary  clause  in  this  will 
does  not  purport  to  dispose  of,  to  plaintitf,  anything 
more  than  was  left  in  the  balance  at  the  time  of  the 
death  of  testator  and  possibly  such  as  might  arise 
from  appreciation  during  the  administration  and  set¬ 
tlement  of  the  estate.  It  is  submitted  that  from  the 
position  of  the  clause  dealing  with  the  fund  and  the 
limitations  upon  the  scope  of  the  residuary  clause, 
that  the  expression  “shall  revert  to  my  estate”  should 
be  read  “shall  revert  to  my  said  estate”  or  “shall  re¬ 
vert  to  my  trust  estate”.  There  are  numerous  author¬ 
ities  in  the  books  to  the  effect  that  residuary  clauses 
are  never  strained  out  of  their  natural  setting  in  order 
to  prevent  a  testator  from  dying  partially  intestate 
or  to  cast  doubt  as  to  other  provisions  of  the  will;  The 
question  is  close.  The  court  below  declined  to  hear 
any  argument  but  we  think  the  contentions  have  merit 
and  that  the  decree  and  order  should  be  reversed  in 
its  holding  that  said  fund  became  the  absolute  prop¬ 
erty  of  plaintiff  upon  the  death  of  Emily  Weiss  on 
May  28,  1923.  The  contention  is  that  the  fund  either 
reverted  to  the  general  trust  estate  or  became  intestate 
property.  These  appellants  duly  excepted  to  the  order 
and  decree  of  the  court  (R.  69,  70-133-134). 

Assignment  of  Error  IV 

(Note  this  assignment  of  error  is  identical  with  assign¬ 
ment  of  error  I  of  the  infant  Smith  appellants. 
They  join  in  the  assignment  to  the  same  extent  as 
if  fully  set  forth.) 

“The  court  erred  in  making  its  decree  over¬ 
ruling  her  (their)  exception  No.  1  to  the  report 
and  account  of  the  Auditor  filed  May  19,  1937,  and 
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ill  the  circumstances  of  this  record  in  allo\ving 
counsel  for  the  plaintiff  a  fee  in  the  sum  of  $5,000 
or  in  any  sum,  payable  from  the  corpus  of  the 
trust  estate/’ 

Plaintiff,  Ella  M.  Ockershausen,  was  represented  in 
the  court  below  by  John  E.  Laskey,  Esq.  These  ap¬ 
pellants  duly  excepted  to  the  order  of  Justice  Bailey 
dated  June  22,  1936,  which  permitted  the  Auditor  to 
recommend  fees  for  adult  counsel,  if  any,  to  be  paid 
out  of  the  corpus  of  the  trust  property.  (R.  69-70.) 
Exception  was  allowed.  The  Auditor  heard  the  testi¬ 
mony  of  Mr.  Laskey  (R.  237-243)  and  thereafter  under 
date  of  May  19,  1937,  tiled  his  report  and  account 
with  the  court  wliich  allowed  to  Mr.  Laskey  a  fee  in 
the  sum  of  $5,000  and  directed  its  payment  from  the 
cor})us  of  the  trust  estate  created  in  the  will  of  testator. 
The  said  report  and  account  of  tlie  Auditor  contains 
the  following  which  has  no  support  in  the  evidence 
(R.  76-77) : 


21.  “The  Auditor  linds  that  this  })roceeding  (re¬ 
ferring  to  the  bill)  was  for  the  benefit  of  the  trust 
estate  and  in  the  interest  of  ail  concerned ;  and 
the  allowances  made  to  the  attorneys  mentioned, 
should  be  paid  from  the  corpus  of  said 

estate.” 


23.  “Lpon  study  of  the  evidence,  the  Auditor 

finds  that  Mr.  Laskev’s  services  were  fairlv  and 

•  * 

reasonably  worth  $5,000  *  *  *  accord¬ 

ingly,  recommends  that  these  amounts  be  allowed.” 

The  record  recites  that  at  the  conclusion  of  the  hear¬ 
ing  before  the  Auditor,  counsel  for  these  appellants 
filed  and  submitted  to  the  Auditor  a  written  motion 
to  strike  the  claim  of  plaintiff  for  the  allowance  of 
her  counsel  fees  out  of  the  corpus  of  the  trust  estate 


\ 
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on  the  grounds:  (1)  that  plaintiff  was  engaged  in  a 
hostile  and  adversary  proceeding  solely  in  her  own 
interest  against  all  the  beneficiaries  of  the  trust  estate 
and  that  there  is  no  authority  in  law  for  the  allowance 
of  counsel  fees  out  of  the  fund  in  such  circumstances; 

(2)  that  no  position  taken  by  plaintiff  in  the  case  in¬ 
ured  to  the  benefit,  protection  or  preservation  of  the 
trust  estate  or  the  creation  of  any  trust  property; 

(3)  that  plaintiff  would  have  to  pay  her  own  counsel 
fees  in  the  circumstances  of  this  record;  and  (4)  upon 
the  additional  grounds  set  forth  in  their  several  ex¬ 
ceptions  No.  1  to  said  report  and  account  of  the  Audi¬ 
tor  filed  May  19,  1937.  See  exceptions  before  Auditor 
(R.  243-244).  See  exception  No.  1  to  the  report  and 
account  of  the  Auditor  which  deals  with  the  fee  al¬ 
lowed  to  Mr.  Laskey  (R.  92-93-94  and  103).  Excep¬ 
tions  taken  before  the  Auditor  and  the  Court  shdw  ad¬ 
ditional  grounds  for  challenging  the  propriety  of  the 
allowance  in  the  circumstances  of  the  case.  It  was 
further  objected:  (1)  There  is  no  justification  for 
charging  any  part  of  said  fee  to  corpus  because  no 
service  rendered  by  plaintiff,  or  her  counsel,  was  of 
any  benefit  to  the  corpus  and  none  of  the  contentions 
raised  by  plaintiff  in  her  bill  inured  to  the  protection 
and  preservation  of  the  trust  estate;  (2)  there  Is  no 
right  to  an  allowance  of  plaintiff’s  counsel  fee,  whether 
out  of  income  or  corpus,  in  the  circumstances  of  this 
case,  because  plaintiff,  by  her  bill,  was  engaged:  in  a 
hostile,  selfish  and  adversary  proceeding  against  all 
the  beneficiaries  of  the  trust  estate  in  an  effort  to  wrest 
the  trust  estate  from  the  beneficiaries  and  said  bill 
was  maintained  solely  in  the  interest  of  plaintiff  and 
not  for  the  preservation  and  protection  of  the  trust 
estate;  (3)  the  adverse  bill  of  plaintiff  made  it  nec¬ 
essary  that  all  defendants  employ  counsel,  or  have 
counsel  appointed  by  the  court,  to  protect  the  trust 
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property  against  the  claims  asserted  by  the  bill,  and 
that,  under  the  circumstances,  it  is  inequitable  and 
unjust  that  the  property  of  life  tenants  and  remain¬ 
dermen  be  taken  to  pay  for  services  that  have  no  re¬ 
lation  whatsoever  to  their  estates;  (4)  that  plaintitf 
filed  her  bill  as  an  individual,  (not  as  a  trustee  or  ex¬ 
ecutor  praying  the  instruction  and  guidance  of  the 
court  in  order  to  discharge  future  duties),  in  oppo¬ 
sition  to  the  will  and  this,  after  having  wrongfully 
intermeddled  with  the  trust  property  for  more  than 
seventeen  vears. 

Lest  there  be  misunderstanding,  appellants  do  not 
make  any  reflect  ion  upon  counsel  who  sought  his  fees 
out  of  the  fund.  It  is  undeniable,  however,  that  coun¬ 
sel  claim  their  fees  in  the  right  of  their  own  client. 
The  allowance  of  the  fee  is  an  allowance  to  the  client, 
even  though  the  fee  is  paid  directly  to  the  attorney 
who  rendered  the  service.  This  being  the  case,  the 
right  to  an  allowance  of  counsel  fees  is  to  be  judged 
from  the  position  of  the  plaintiff  in  this  case  and  the 
applicable  law.  Likewise  it  is  undenied  that  actual 
trustees  of  a  testamentary  trust  and  executors,  who 
are  so  counfounded  l)v  badlv  drafted  wills  that  thev 
must  seek  the  instruction  and  guidance  of  the  court 
before  they  can  safely  discharge  the  duties  imposed 
bv  the  will,  are  entitled  to  an  allowance  of  their  counsel 
fees.  Sometimes  the  fee  is  charged  to  corpus;  some¬ 
times  to  income;  and  in  other  cases  the  fee  is  appor¬ 
tioned  between  the  respective  estates.  But  all  these 
cases  have  reference  to  bills  filed  by  actual  trustees 
who  seek  guidance  and  instruction  from  the  court  in 
order  to  discharge  a  duty.  Those  cases  have  no  re¬ 
lation  to  the  situation  disclosed  here,  where  the  plain¬ 
tiff  had  not  been  a  trustee  for  more  than  seventeen 
vears  before  the  bill  was  filed;  where  she  had  inter- 
meddled  with  the  trust  property  during  that  time  with- 
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out  any  lawful  authority;  where  all  the  claims  of  her 
bill  were  strictly  and  essentially  adversary  in  char¬ 
acter;  where  every  claim  advanced  w’as  in  her  own 
interest  and  not  in  any  sense  for  the  protection,  pres¬ 
ervation  or  creation  of  any  trust  property.  Indeed, 
the  opening  sentence  of  the  opinion  of  Justice  Bailey 
(R.  66)  discloses  that  plaintiff,  through  her  counsel, 
departed  from  her  bill  and  made  the  daring  assertion 
and  claim  that  plaintiff  took  all  the  property  of  the 
estate  ''free  from  any  trusV\  The  opinion  states:  ‘‘I 
am  satisfied  that  the  plaintiff  does  not  take  the  prop¬ 
erty  described  in  the  second  item  {oil  the  real  estate) 
of  the  will  free  from  any  trust.’’  (R.  66.) 

The  plaintiff  sued  in  her  own  right  and  as  executrix 
of  decedent’s  estate.  The  findings  of  the  court  dis¬ 
close  that  she  wound  up  her  executorship  more  than  20 
years  before  the  bill  was  filed  and  that  feature,  in¬ 
jected  into  the  case,  can  be  ignored.  An  executor  under 
a  will  does  not  continue  forever  and  when  an  executor 
has  filed  a  final  account  and  has  been  finally  discharged 
the  right  to  longer  claim  such  a  title  is  at  an  end.  The 
Supreme  Court  has  indicated  this  within  the  past  year 
in  an  internal  revenue  case. 

Mr.  Laskey  testified  before  the  Auditor  as  follows: 
(R.  237.) 

‘‘I  prepared  pleadings  and  briefs  in  the  case, 
for  which  compensation  is  claimed  to  be  properly 
chargeable  to  the  estate.  Of  course,  there  has 
been  much  service  rendered  by  me  to  Mrs.  Ockers- 
hausen  for  which  I  do  not  claim  the  estate  is  re¬ 
sponsible,  particularly  with  respect  to  the  search 
of  the  record  and  the  preparation  of  the  account. 
That  was  a  personal  service  to  her.” 

The  plaintiff  was  ordered  to  account  for  the  corpus 
on  cross-bills.  Her  counsel,  as  indicated  from  his  testi- 
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mony,  claims  nothing  for  matters  connected  with  the 
account  the  court  ordered  her  to  render.  Indeed,  no 
theory  appears  as  to  how  a  trustee  long  since  dis¬ 
qualified  could  claim  her  counsel  fees,  in  connection 
with  an  account  which  the  court  ordered  her  to  render 
on  a  finding  that  she  was  in  default.  Thus  the  claim 
for  services  is  confined  to  the  bill.  The  essentially 
adversary  character  of  the  bill  is  best  shown  by  the  bill 
itself.  Every  claim  and  contention  is  made  in  the 
interest  of  the  plaintiff.  All  defendants  were  obliged, 
at  heavy  expense,  to  employ  counsel  to  defend  their 
property  and  interests  and  guardians  ad  litem  were 
appointed  to  protect  the  property  and  interests  of  said 
infants.  There  is  not  even  a  pretense  that  the  trust 
estate  was  benefited  or  preserved  by  this  proceeding, 
so  far  as  plaintiff  is  concerned,  and  the  finding  of  the 
Auditor  that  this  proceeding  (the  bill)  was  ‘‘in  the 
interest  of  all  concerned”  is  an  absurd  and  arbitrarv 
finding  wholly  without  support  in  the  record.  It  was 
just  the  converse  of  what  the  Auditor  decided.  Much 
less  could  it  be  said  that  remaindermen  should  part 
with  their  ])ro})erty  to  i)ay  counsel  for  plaintiff  who 
sought  to  defeat  their  inheritance. 

In  Hobbs  v.  McLean,  117  U.  S.  567,  582,  Mr.  Justice 
Woods  said: 

“AMien  many  persons  have  a  common  interest 
in  a  trust  property  or  fund,  and  one  of  them,  for 
the  benefit  of  all  and  at  his  own  cost  and  expense, 
brings  a  suit  for  its  ])reservation  or  administra¬ 
tion,  the  court  of  equity  in  which  the  suit  is  brought 
will  order  that  the  rJaintiff  be  reimbursed  his  out¬ 
lay  from  the  pro|)erty  of  the  trust,  or  by  propor¬ 
tional  contribution  from  those  who  accept  the 
benefits  of  his  efforts.  See  Trustees  v.  Greenough, 
105  U.  S.  527,  where  the  subject  is  discussed  by 
Mr.  Justice  Bradley,  and  the  cases  cited;  and 
Central  Railroad  Co.  v.  Pettus,  113  U.  S.  116.  But 
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where  one  brings  adver.^nry  proceedings  to  take 
the  possession  of  trust  property  from  those  en¬ 
titled  to  it,  in  order  that  he  may  distribute  it  to 
those  who  claim  adversely,  and  fails  in  this  pur¬ 
pose,  it  has  never  been  held,  in  any  case  brought 
to  our  notice,  that  such  person  had  any  right  to 
demand  reimbursement  of  his  expenses  out  of  the 
trust  fund,  or  contribution  from  those  whose  prop¬ 
erty  he  sought  to  misappropriate. 

The  Circuit  Court  was  right  in  not  compelling 
the  plaintitfs  to  pay  for  services  rendered  and  ex¬ 
penses  incurred  in  a  proceeding  adversary  to  their 
interest,  and  carried  on  for  the  benefit  of  others.^’ 
(Italics  supplied.) 

In  Van  Sendm  v.  Willdnsony  64  App.  D.  C.  175,  where 
plaintiffs  reached  a  fund  by  their  bill  which  this  court 
said  Avas  subject  either  to  a  trust  or  an  equitable  as¬ 
signment,  this  court  said: 


‘‘We  have  examined  the  record  carefullv  and 

V  ; 

are  of  the  opinion  that  the  Auditor’s  report  was 
in  all  respects  correct,  and  approve  the  action  of 
the  court  in  approving  it,  except  to  the  allowance 
of  an  attorney’s  fee.  This  Ave  think  Avas  error. 
This  is  not  a  case  in  which  the  court  Avas  adminis¬ 
tering  a  fund  under  its  control.  In  such  a  case  it 
is  not  unusual  nor  improper,  AAdiere  circumstances 
justify  it,  to  alloAv  counsel  fees  payable  out  of  the 
fund.  Likewise  cases  mav  be  found  in  Avhich  courts 
have  alloAA^ed  counsel  fees  in  equity  cases  in  which 
the  trustee  had  grossly  abused  his  trust  or  Avas 
guilty  of  misconduct  tending  to  defeat  the  ends  of 
justice,  but  the  general  rule  is  contrary  to  this; 
and  in  patent  infringement  suits,  in  admiralty,  in 
debt,  covenant  and  assumpsit  the  only  costs  ordi¬ 
narily  alloAvable  are  those  betAveen  party  and 
party.  Oelrichs  v.  Spain,  15  Wall.  211.  We  think 
the  same  rule  should  apply  in  ordinary  equity 
cases,' ^  (Italics  supplied.) 
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.In  Holland  Banking  Co,  v.  Continental  Bank  of  Jack- 
son  County,  9  Fed.  Supp.  986,  987,  the  court  said: 

‘‘It  is  a  general  principal  that  a  trust  estate 
must  bear  the  expense  of  its  administration.  This 
principle  is  so  thoroughly  lodged  that  citation  of 
authorities  is  unnecessary.  However,  an  allow¬ 
ance  to  counsel  in  the  wav  of  fees  can  onlv  be  made 
where  his  efforts  have  aided  in  creating,  preserv¬ 
ing,  or  protecting  a  fund,  Buell  v.  Kanawha  Lum¬ 
ber  Corp.,  201  Fed.  762,  and  such  results  have  been 
achieved  by  proper  proceedings.  Trustees  v. 
G reenough,  105  U.  S.  527.  Such  an  allowance  is 
made  upon  the  theory  tliat  the  estate  has  been 
benefited  and  thereby  the  beneficiaries  of  the  trust. 
The  cases  are  uniform  on  this  question.  Central 
Trust  Co.  V.  U.  S.  Light  and  Heating  Co.,  233  Fed. 
420;  Farmer’s  Loan  and  Trust  Co.  v.  Green,  79 
Fed.  222;  15  C.  J.  p.  105,  par.  210.” 

The  subject  of  counsel  fees  in  will  litigation  is 
treated  at  considerable  lengHi  in  an  able  annotation 
attached  to  Uv  (iraito]i,  79  ALR.  517,  where  it  is  said 
at  page  53S  et  seq. : 


“Blit  it  has  been  held  that  attornev’s  fees  should 

% 

not  be  allowed  out  of  a  testator’s  estate  to  per¬ 
sons  claiming  under  the  will,  for  services  in  ac¬ 
tions  for  construction  of  the  will  instituted  bv 
them,  where  the  services  were  rendered  solely  for 
ihe  benefit  of  the  claimant,  and  not  for  the  interest 
or  benefit  of  the  estate.”  Citing  six  (6)  cases. 

In  Cliij  Bank  and  Trust  Co.  v.  McCaa,  213  Ala.  579, 
583,  the  Supreme  Court  of  Alabama  in  1925,  said: 


“The  original  and  amended  bills  show  the  pur¬ 
pose  thereof.  The  allowance  of  attorney’s  fees 
can  be  made  only  when  the  services  are  for  the 
benefit  of  the  entire  estate,  as  distinguished  from 
services  that  are  rendered  for,  and  inure  only  to. 
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the  benefit  of  one  or  more  beneficiaries.  Such 
beneficiary  must  sustain  the  burden  of  such  serv- 
ices  and  make  compensation  therefor  out  of  his 
part  of  the  estate.  Wilks  v.  Wilks,  176  Ala.,  151; 
Bidwell  V.  Johnson,  191  Ala.  1;  De  Ramus  v.  De- 
Ramus,  205  Ala.  219,  221 ;  Graham  v.  Graham,  207 
Ala.  648;  Coker  v.  Coker,  208  Ala.  239;  Blount 
County  Bank  v.  Kay,  209  Ala.  74;  Ex  Parte  Mc¬ 
Lendon,  212  Ala.  403. 

In  Mudge  v.  Mudge  (1928),  155  Md.  1,  the  Court  of 
Appeals  of  Maryland  said: 

‘‘To  be  allowable,  the  service  of  the  attorney  for 
whom  the  fee  is  asked,  should,  in  some  way,  be 
beneficial  to  the  estate,  either  by  the  enlargement 
or  protection  of  it,  and  not  where  the  only  question 
to  be  decided  is  to  whom  the  estate,  or  any  part  of 
it,  shall  go  and  in  what  proportions.  *  *  *  The 
purpose  and  effort  of  the  appellee  ‘was  not  to  re¬ 
cover  the  estate  or  protect  it  from  spoliation,’!  but 
to  determine  the  amount  that  should  be  distributed 
to  her.” 

See  also  in  support  of  our  contention,  Clayton  v. 
Stein,  135  Md.  684,  686,  687,  a  case  which  the  Auditor 
cites  at  page  76  of  the  record  in  support  of  his  finding. 
All  the  cases  cited  by  the  Auditor  at  pages  76  and  77  of 
the  record  have  no  possible  application  to  the  situation 
of  the  plaintiff  and  her  counsel  in  the  instant  case.  All 
the  cases  have  been  examined.  They  do  not  support 
the  auditor  in  this  respect  and  practically  all  the  cases, 
rightly  read,  are  authority  in  support  of  this  assign¬ 
ment  of  error.  The  Auditor  cites  McDonald  v.  Max¬ 
well,  56  App.  D.  C.  287  to  support  his  finding,  but  a 
reading  of  that  case  fails  to  disclose  that  the  subject 
was  even  mentioned  by  this  court.  Practically  all  of 
the  cases  cited  by  the  Auditor  in  the  record  are  cases  in 
which  the  suit  for  construction  of  the  will  was  insti- 


44 


tuted  by  an  actual  trustee  or  an  actu-al  executor  for  the 
purpose  of  obtaining  the  instruction  and  guidance  of 
the  court  as  to  duties  arising  under  the  will  then  con¬ 
fronting  the  fiduciary.  Those  cases  clearly  have  no 
application  in  a  case  such  as  this,  where  the  plaintiff 
had  no  exist'ng  duty  to  perform  under  the  will  and  in 
fact  had  been  wrongfully  intermeddling  with  the  trust 
property  more  than  17  years  prior  to  the  date  her  bill 
was  filed  in  this  case.  At  the  time  the  hill  ivas  filed  the 
plaintiff  held  no  office  under  the  unit. 


In  Tramell  v.  Tramell,  162  Tenn.  1,  the  court  said: 


“Where  a  beneficiary  under  a  will,  who  was  also 
an  heir  of  the  testator,  brought  a  suit  for  construc¬ 
tion  of  the  will  for  the  purpose  of  asserting  rights 
in  opposition  to  the  will  and  not  under  it,  neces¬ 
sitating  the  employment  of  counsel  by  the  execu¬ 
tors  and  trustees  in  defending  the  will,  he  was  not 
entitled  to  have  his  attorney’s  fees  paid  as  a  part 
of  the  costs  of  administration,  althougli  he  was  suc¬ 
cessful  in  maintaining  his  claim  in  part.” 


See  also:  Jlit'chh'y  v.  Sfrhhins,  29  Pac.  52;  Siminons 
V.  Hubbard.  50  Conn.  574;  Halstead  v.  Meeker^  18  N.  J. 


Eq.  136. 

Another  consideration  is  that  tlie  court  below  put  the 
whole  burden  of  the  fee  allowed  to  plaintiff’s  counsel 
upon  tlie  capital.  Xo  effort  was  made  by  plaintiff  to 
apportion  the  fee  between  the  life  tenants  and  remain¬ 
dermen  according  to  the  respective  values  of  their 
estates.  This  would  have  been  useless  from  the  stand¬ 
point  of  the  ])laintiff  because  the  court  had  already  de¬ 
creed  that  the  entire  net  income  belonged  to  her.  She 
had  enjoyed  all  the  income  from  the  trust  property  for 
more  than  twenty  years  and  it  is  reasonably  inferred 
from  the  record  that  during  said  period  the  plaintiff 
appropriated  to  her  own  use  the  major  part  of  the  en- 
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tire  net  income  of  the  estate.  The  question  presented 
here  is  of  great  importance.  It  is  a  matter  of  common 
knowledge  that  in  recent  years  adversary  personal 
claims  against  trust  estates  have  greatly  increased. 
The  Auditor  below  seems  to  entertain  a  notion  that 
anyone  who  can  succeed  in  initiating  any  sort  of  a  con¬ 
tention  as  to  the  construction  of  a  will,  is  entitled  to 
have  his  or  her  counsel  fees  paid  out  of  the  fund.  This 
position  ignores  the  very  fundamentals  of  the  law.  An 
actual  trustee,  who  needs  the  instruction  of  the  court  to 
safely  discharge  his  trust,  is  entitled  to  have  his  coun¬ 
sel  fees,  and  if  such  a  trustee  is  acting  in  good  faith 
and  on  reasonable  grounds,  no  reason  appears  why  he 
should  pay  counsel  fees  out  of  his  own  pocket.  But  to 
confuse  that  situation  with  the  instant  situation,  as  the 
Auditor  and  the  court  below  did,  is  to  confuse  the  dif¬ 
ference  between  black  and  white.  Here  the  plaintiff 
was  engaged  in  the  usual,  ordinary,  personal  litigation. 
She  sought  no  instruction  from  the  court.  She  had  no 
office  under  the  will  when  she  filed  the  bill  and  hence, 
nothing  was  in  existence  to  which  instruction  could;  ap¬ 
ply.  To  sustain  the  fee  in  this  case  would  be  to  estab¬ 
lish  a  dangerous  precedent  for  the  future.  It  is  always 
a  defense  against  anything  done  in  a  court  of  equity  to 
assert  that  it  is  inequitable  and  unjust.  We  make  that 
assertion  here,  particularly  as  to  the  remaindermen, 
both  born  and  unborn.  The  principal  contention  of  the 
plaintiff  had  reference  to  income.  The  remaindermen 
were  added  as  parties  defendant,  on  motion  of  the  ap¬ 
pellant,  Eleanore  Kolipinski  Smith,  for  the  reason  that 
the  claims  of  the  bill  as  to  the  $20,000  fund  and  the 
$12,000  fund  sought  to  take  those  funds  out  of  the 
corpus  in  their  absence.  Now,  the  remaindermen,  born 
and  unborn,  are  called  upon  to  foot  the  bill  of  the  coun¬ 
sel  who  attacked  their  estate.  We  submit  that  in  any 
view  the  allowance  of  the  fee  in  the  sum  of  $5,000  to 
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counsel  for  the  plaintiff  cannot  be  sustained  on  this 
record.  The  court  below  committed  manifest  error  in 
overruling  their  exception  to  the  aforesaid  action  of 
the  Auditor  and  in  entering  its  decree  in  this  respect 
over  their  exception  and  objection  (R.  133-134).  It  was 
also  objected  below  that  the  fee  was  excessive  and  un¬ 
reasonable  but  the  court  did  not  pass  on  the  point.  The 
point  is  renewed  here.  On  the  record  and  the  authority 
cited  the  decree  of  the  court  cannot  stand.  Counsel  for 
plaintiff  in  the  lower  court  made  a  specious  contention 
that  the  defendants  had  also  asked  the  court  to  con¬ 
strue  the  will.  The  record  will  not  support  that  con¬ 
tention.  When  the  rights  of  the  defendants  in  the  trust 
property  were  assailed  by  plaintiff  they  requested  the 
court  in  their  answers  to  construe  the  ^\dll  in  accord¬ 
ance  with  the  contentions  of  the  defendants.  Plainly 
such  a  request  was  necessary  to  sustain  their  property 
rights  and  that  fact  cannot  be  distorted  by  plaintiff  to 
make  it  app  3ar  that  all  parties  thought  the  will  was 
ambiguous  and  joined  with  the  plaintiff  in  asking  for 
const  ruction.  The  defendants  simply  asked  the  court 
upon  a  trial  of  the  issues  to  adopt  their  view  of  the  will. 
It  mav  also  be  noted  that  the  answer  of  the  defendant 
Louis  Kolipinski  (K.  29)  was  prepared  in  the  office  of 
counsel  for  the  plaintiff  and  that  the  second  original 
answer  filed  by  Eleanore  Kolipinski  Smith  was  pre¬ 
pared  by  counsel  employed  by  the  plaintiff.  See  record 
at  pages  124-128.  The  above  holding  and  decree  of  the 
court  must  be  reversed. 

Assignment  of  Error  V 

In  making  its  decree  overruling  her  exception 
No.  11  to  the  report  and  account  of  the  Auditor 
filed  ^lay  19,  1937,  relating  to  the  depreciation  re¬ 
serve  and  in  overruling  her  motion  to  remand  said 
report  and  account  to  the  Auditor  for  requested 
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special  findings  of  fact  and  conclusions  of  law  on 
the  evidence  taken  before  said  Auditor  relating  to 
the  depreciation  reserve  and  in  overruling  her  mo¬ 
tion  that  the  court  state  findings  and  conclusions 
on  said  evidence  as  required  by  Equity  Rule?  70i/4 
of  the  Supreme  Court,  and  in  holding  in  effect  that 
the  report  and  account  of  said  Auditor,  as  modi¬ 
fied  and  confirmed  by  the  court,  contains  the  entire 
corpus  of  the  trust  estate  created  by  testator  and 
in  excluding  from  the  account  of  the  corpus  of  the 
trust  estate  the  amount  of  said  depreciation  re¬ 
serve  in  the  sum  of  $124,560.13  and  in  failing  to 
hold  and  decree  that  plaintiff,  Ella  M.  Ockershau- 
sen,  is  liable  to  restore  said  reserve  to  the  corpus 
of  the  trust  estate. 


Assignment  of  Error  VI 

In  ruling  in  respect  to  her  exception  No.  11  to 
the  report  and  account  of  the  Auditor  and  the  mo¬ 
tion  to  remand  for  findings,  that  the  accounting 
trustee,  plaintiff,  was  not  required  to  set  up  a 
depreciation  reserve  under  the  terms  of  the  will 
and  in  failing  to  rule  upon  her  contention  that 
plaintiff  was  estopped  in  the  circumstances  of  the 
case  from  asserting  such  a  claim  against  this  ap¬ 
pellant  and  in  failing  to  hold  and  decree  that  by 
fair  implication  from  the  terms  of  the  will  a  re¬ 
serve  for  depreciation  was  and  is  permissible. 


(Note:  The  above  assignments  of  error  V  and  VI  are 
identical  with  assignments  II  and  III  of  the 
infant  Smith  defendants,  who  join  in  the 
above  assignments.) 


The  above  assignments  of  error  are  urged  by  all 
these  appellants.  The  assignments  present  grave  and 
far  reaching  questions.  A  study  of  the  books  affords 
little  in  the  way  of  precedent  and  recourse  must  be  had 
to  elementary  principles  to  solve  the  questions  pre¬ 
sented. 
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It  is  undenied  that  the  plaintiff,  Ella  M.  Ocker- 
shauseii,  was  trustee  under  the  will  until  her  remar¬ 
riage  in  August,  1918.  She  did  not  surrender  the  trust 
as  required  by  the  will  and  continued  to  act  as  trustee 

in  fact  until  she  was  ordered  bv  the  court  below  on 

•> 

December  31,  1935,  to  surrender  the  trust  property  to 
her  two  oldest  children  on  January  1,  1936.  During 
all  the  period  from  1915  through  the  year  1935,  she  filed 
or  caused  to  be  filed,  the  annual  income  tax  returns  to 
the  Federal  Government.  She,  annually  during  said 
period,  filed  those  returns  as  trustee  under  the  wdll  of 
the  testator.  AMiile  her  second  husband,  L.  F.  C. 
Ockershausen,  was  alive,  he  assisted  her  in  the  prepa¬ 
ration  of  the  returns  on  the  trust  estate  (R.  221).  After 
liis  death  she  employed  a  Mr.  Paul,  an  income  tax  at¬ 
torney,  to  prepare  and  file  the  returns  (R.  221).  Mr. 
Paul  liad  prepared  these  returns  for  several  years  at 
the  time  of  the  hearing  before  the  Auditor.  In  the  last 
few  years  the  returns  were  prepared  in  the  names  of 
“Kmilie  Koli])inski  Bucy  and  Henrietta  Kolij)inski 
Evans,  trustees  under  the  will  of  Louis  Kolipinski”, 
altiiough  j)laintiff  was  the  trustee  in  fact  and  the  chil¬ 
dren,  substitute  trustees,  had  nothing  whatever  to  do 
with  the  filing  of  those  returns  and  no  knowledge  of  the 
facts  contained  therein.  For  the  purpose  of  these  as¬ 
signments  of  error  we  must  treat  the  plaintiff  as  the 
trustee  in  fact  and  law  through  December  31,  1935,  the 
date  when  the  court  ordered  the  trust  surrendered  to 


the  above  named  children.  The  testimony,  with  re¬ 
spect  to  the  depreciation  reserve  claimed,  set  up  and 
allowed  to  plaintiff,  as  trustee,  during  her  administra¬ 
tion  of  the  trust,  is  to  be  found  in  the  record  between 
pages  220-236.  Nothing  will  take  the  place  of  an  actual 
reading  of  all  the  testimonv.  See  the  fiduciarv  returns 
for  the  calendar  years  1934  and  1935  and  the  deprecia¬ 
tion  schedules  attached  thereto  (R.  231-236). 
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None  of  the  defendants  had  any  knowledge  of  any 
depreciation  reserve  prior  to  the  hearing  before  the 
Auditor.  The  matter  was  developed  when  counsel  sought 
to  learn  how  the  plaintiff  arrived  at  certain  net  income 
figures  and  it  then  developed  that  the  net  income  fibres 
represented  the  net  income  after  depreciation  (E.  224). 
Thereafter  the  matter  was  explored  in  the  record.  It 
developed  that  during  the  twenty  years  plaintiff  had 
acted  as  trustee  in  fact  of  the  trust  estate,  that;  she, 
annually  in  filing  the  fiduciary  returns,  had  taken  and 
claimed  an  allowance  for  the  depreciation  and  obso¬ 
lescence  of  the  improvements  on  the  real  estate  belong¬ 
ing  to  the  trust.  There  are  about  twenty-five  improved 
parcels  of  real  estate  in  the  trust,  all  situate  in  the 
District  of  Columbia. 

These  annual  deductions  from  the  income  of  the  trust 
for  depreciation  were  accumulated  or  should  have  been 
accumulated.  These  annual  accumulations  amounted 
at  the  end  of  the  calendar  year  1934  to  the  sum  of 
$124,560.13  (R.  233)  and  at  the  end  of  the  calendar  year 
1935  to  the  sum  of  $129,058.43  (R.  236). 

See  the  exhibits  in  the  record  (R.  231-236).  There  was 
no  claim  below  that  plaintiff  had  ever  paid  anything  out 
of  the  reserve,  either  for  improvement,  replacement  or 
corpus  expenditure.  There  was  no  denial  by  plaintiff 
below  that  all  sums  claimed  for  depreciation  and  obso¬ 
lescence  of  the  trust  improvements,  as  reflected  by  the 
tax  returns  in  evidence,  had  not  in  fact  been  allowed  by 
the  United  States  to  her  as  trustee  under  the  will  of 
testator.  Indeed,  the  only  explanation  offered  by  plain¬ 
tiff  was  that  it  was  ^^immateriaP’  what  the  tax  returns 
showed  for  depreciation  and  that  the  elaborate  table 
showing  how  the  depreciation  was  determined  was 
merely  a  ^‘bookkeeping”  item.  The  testimony  shows 
without  contradiction  that  the  plaintiff  never  in  fact 
actuallv  set  aside  the  amounts  allowed  to  her  as  trustee 
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by  the  United  States  for  depreciation  and  also  indi¬ 
cates  that  she  paid  the  amounts  representing  the  de¬ 
preciation  to  herself  as  so  much  more  income.  It  is 
to  be  fairly  inferred  from  the  testimony  that  the  de¬ 
preciation  claim  was  used  by  plaintiff  as  a  device  to 
cut  down  her  own  income  tax  liability  from  vear  to 
year  because  she  paid  the  entire  net  income  of  the  trust 
to  herself  in  each  of  those  twenty  years.  As  stated  be¬ 
fore,  plaintiff  did  not  claim  that  she  had  ever  paid 
anything  out  of  the  reserve  for  repairs,  improvements 
or  corpus  expenditures.  The  typewritten  record  filed 
in  this  cause  shows  that  plaintiff  charged  all  corpus 
exi)enditures  on  said  real  estate  to  the  corpus.  It  shows 
that  plaintiff  made  an  attempt  in  the  lower  court  to 
also  charge  about  $40,000.  for  ordinary  repair  and  re¬ 
placement  against  the  corpus. 

We  then  have  a  case  in  which  a  testamentary  trustee 
in  dealing  with  the  trust,  the  rights  of  the  cestui  que 
trustents  and  the  United  States,  has  claimed,  set  up 
and  been  allowed  a  depreciation  and  obsolescence  re¬ 
serve  Oil  the  improved  real  estate  of  the  trust,  a  re¬ 
serve  which  amounts  to  the  sum  of  $124,560.13  as  of 
December  31,  1034,  according  to  her  own  figures. 

Xoveniber  27,  1936,  and  December  1,  1937,  at  the 
conclusion  of  the  taking  of  testimony  before  the  Au¬ 
ditor,  those  a])pellants  filed  and  submitted  to  said  Audi¬ 
tor  requests  for  special  findings  of  fact  and  conclusions 
of  law  upon  the  substantial  and  uncontradicted  evi¬ 
dence  takiMi  liefore  said  Auditor  on  the  reserve  for  de- 
2)rerfafi()}f  (K.  71-72-73),  and  on  January  12, 1937,  these 
appellants  filed  and  submitted  to  the  Auditor  a  correc¬ 
tion  in  said  reipiests  for  findings  and  conclusions  (R. 
61-62).  About  May  12,  1937,  the  Auditor  submitted  to 
counsel  his  tentative  report  and  account  under  the 
reference  of  June  22,  1936,  as  is  his  practice,  which 
wholly  failed  to  dispose  of  or  mention  the  aforesaid  re- 
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quests,  as  corrected,  and  in  written  memoranda  sub¬ 
mitted  to  the  Auditor,  counsel  for  these  appellants  in¬ 
sisted  that  the  Auditor  act  upon  said  requests,  called 
attention  to  Equity  Rule  70%  of  the  Supreme  Court, 
but  the  Auditor  filed  his  report  and  account  on  May 
19,  1937,  without  disposing  of  the  requests  and  without 
making  kno^\^l  to  counsel  any  reason  for  refusing  to 
act  upon  the  requests,  as  corrected.  At  the  conclusion 
of  the  hearing  before  the  Auditor,  pursuant  to  leave, 
counsel  for  these  appellants  in  written  memoranda  to 
the  Auditor  contended:  (1)  that  the  depreciation  re¬ 
serve  belonged  to  the  corpus  of  the  estate  and  should 
be  included  in  the  account  of  the  corpus;  (2)  that  the 
will  of  testator  afforded  ample  basis  for  the  allowance 
of  depreciation  to  the  trustee;  (3)  that  the  accounting 
trustee  had  interpreted  the  will  as  requiring  an  allow¬ 
ance  for  depreciation  over  a  period  of  years  and  that 
in  this  accounting  she  was  estopped  as  against^  the 
beneficiaries  and  successor  trustees  of  the  estate  from 
maintaining  an  opposite  position;  (4)  that  all  the  life 
tenants  and  remaindermen  were  prejudiced  by  failure 
to  require  the  accounting  trustee  to  account  for  the 
amount  of  the  depreciation  reserve;  (5)  that  the  Fed¬ 
eral  income  tax  laws  raised  no  artificial  standards  with 
respect  to  depreciation  reserves  and  that  a  trustee 
drawing  the  line  between  income  and  corpus,  after ^  de¬ 
preciation,  was  bound  to  actually  set  aside  the  deprecia¬ 
tion  reserve  for  the  benefit  of  the  beneficiaries  under 
the  trust  instrument  and  to  account  for  such  reserve; 
and  (6)  it  was  immaterial  whether  the  accounting 
trustee  had  failed  to  actually  set  aside  the  amounts  al¬ 
lowed  for  depreciation  (R.  244). 

Thereupon  these  appellants  filed  their  several  ex¬ 
ceptions  numbered  eleven  (11)  to  the  report  and  ac¬ 
count  of  the  Auditor,  which  exceptions  deal  with  the 
depreciation  evidence,  and  accompanied  their  excep- 
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tions  with  a  separate  motion  to  remand  the  report  and 
account  to  the  Auditor  for  requested  special  findings 
and  conclusions  on  the  substantial  and  uncontradicted 
evidence  relating  to  the  depreciation  reserve.  In  the 
motion  appellants  also  requested  the  court,  in  lieu  of 
the  above,  to  make  its  own  findings  and  conclusions  on 
said  evidence  taken  before  the  Auditor.  See  the  ex¬ 
ceptions  (R.  92,  101,  102  and  103).  See  motion  to  re¬ 
mand  (R.  91-92).  See  also  the  exceptions  of  Bucy  and 
Evans,  trustees,  to  the  report  and  account  of  the  Au¬ 
ditor  (R.  106)  in  which  they  say: 

‘‘In  further  support  of  the  foregoing  exce})tions, 
tlie  Trustees  sav  that  tliev  do  not  agree  with  Smith, 
(luardian,  (counsel  for  these  appellants)  tliat  it 
was  incumbent  upon  t)laintifT  to  set  up  a  rJeprecia- 
thm  accoiml  out  of  Income,  etpial  to  tlie  deprecia¬ 
tion  claimed  in  her  income  tax  returns,  provided, 
in  lieu  of  a  depreciafio)i  and  obsolescence  reserve, 
she  ke])t  the  pro])erty  in  repair  and  up-to-date  by 
replacing  obsolete  equipment  wtih  modern  e(]uip- 
ment.!  In  other  words,  it  was  incumbent  u])on  the 
]>lainiilT  to  do  one  of  two  things,  establish  a  reserve 
out  of  income  to  take  care  of  repairs  and  replace¬ 
ments,  or  ])ay  such  r(‘])airs  and  replacements  di¬ 
rectly  out  of  income.” 

The  excei>tions  to  the  report  and  account  of  the  Au¬ 
ditor  and  motion  to  remand  for  findings,  etc.,  was 
argued  before  ^Ir.  Justice  O’Donoghue.  He  denied 
the  motion  and  overruled  the  exceptions  with  the  fol¬ 
lowing  remarks  (R.  250) : 

The  Court:  am  going  to  decide  that  the 

trustee  is  not  re(juired  to  lay  aside  a  reserve  fund 
to  cover  depreciation  of  the  property.  That  is 
wliat  it  boils  down  to,  leaving  the  income  tax  law 
out  eiitirelv.” 
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The  Court;  ‘‘I  am  going  to  hold  here  that  the 
report  of  the  Auditor,  the  account  of  the  Auditor, 
constitutes  all  that  the  Auditor  was  required  to 
do  and  all  that  he  had  any  authority  to  do.  ’  ’ 

The  court  below  did  not  rule  specifically  upon^  any 
of  the  grounds  set  forth  in  exception  No.  11  tp  the 
report  and  account  of  the  Auditor,  except  the  rulings 
contained  in  the  above  quoted  remarks  of  the  court. 
These  appellants  excepted  to  the  above  rulings  of  the 
court  and  the  exceptions  were  allowed  (R.  250).  There¬ 
upon,  the  court  entered  its  final  decree  of  July  12,  1937 
(R.  129),  and  these  appellants  were  again  allowed  an 
exception  to  the  action  of  the  court  in  overruling  their 
exception  No.  11,  their  motion  to  remand  for  findings, 
etc.,  and  to  the  action  of  the  court  in  excluding  from 
the  account  of  the  corpus  the  depreciation  reserve  in 
the  sum  of  $124,560.13  as  of  December  31,  1934  (R. 
133-134).  See  the  various  grounds  of  exception  al¬ 
lowed  by  the  court  (R.  133-134). 

As  to  the  procedure:  This  court  recently  decided 
that  Equity  Rule  70y2  of  the  Supreme  Court  was  bind¬ 
ing  on  the  District  Court  and  remanded  Boss  and 
Phelps  V.  Hardee,  Receiver,  65  AV.  L.  R.  1031,  for 
special  findings  and  conclusions.  Here  these  appellants 
requested  special  findings  and  conclusions  upon  the 
substantial  and  uncontradicted  evidence  relating  to  the 
depreciation  reserve  to  the  end  that  a  factual  basis 
might  appear  in  the  record.  The  request  was  ignored 
by  the  Auditor,  who  sat  as  a  fact  finding  arm  of  ^  the 
District  Court.  The  court,  upon  the  exceptions  and 
motion  to  remand,  cut  the  ground  from  under  the  con¬ 
tentions  relating  to  the  depreciation  reserve  and  the 
procedure  involved,  by  holding  that  the  trustee  was 
not  required  to  lay  aside  such  a  reserve  under  the  will. 
The  lower  court  ignored  the  consistent  action  of  the 
accounting  trustee  over  a  period  of  twenty  years  in 
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accumulating  the  reserve,  ignored  her  interpretation 
of  the  will,  ignored  the  injury  and  prejudice  to  the  bene¬ 
ficiaries  and  remaindermen  resulting  from  the  taking 
of  such  a  reserve  in  tax  returns,  ignored  the  fact  that 
the  accounting  trustee  had  drawn  the  line  between  in¬ 
come  and  corpus,  after  depreciation,  and  permitted  in 
effect  the  accounting  trustee  to  take  one  position  in 
dealing  with  the  trust  and  the  United  States  and  a 
wholly  opposite  position  in  dealing  with  the  same  trust 
and  the  rights  of  the  beneficiaries  and  remaindermen 
thereunder.  The  result  accomplished  by  the  action 
of  the  lower  court  is  to  permit  a  trustee  to  occupy  a 
dual  i)Osition  while  acting  as  trustee  of  an  express 
trust.  The  lower  court  holds  in  effect  that  a  testa- 
nuuitary  trustee  can  deduct  a  reserve  for  depreciation 
on  the  dei)reciable  assets  of  a  trust,  lead  the  United 
States  to  believe  that  the  reserve  is  actually  being  set 
aside,  and  then  put  the  reserve  in  her  own  pocket  to  the 
damage  of  the  beneficiaries  and  remaindermen  under 
the  wiil.  Such  a  result,  we  respectfully  submit,  sets 
asid;*  all  the  princi})les  that  govern  the  conduct  of 
ti-:is[et*s  and  })ennits  a  trustee  to  manipulate  a  trust 
esli'ile  In  luu*  own  ])ersonal  interest. 

The  testator  said  in  his  will:  '^For  the  purpose  of 
carrpiug  out  the  full  provisions  of  this  my  last  ivill,  it 
is  my  intention  that  my  real  estate  be  preserved  as  a 
'irhole  for  the  benefit,  support  and  maintenance  of  my 
said  2vife  Ella  M.  and  my  children  during  their  lives/^ 
Other  provisions  in  the  will,  such  as  denial  of  the 
power  to  mortgage  and  denial  of  the  right  to  sell  any 
of  the  real  estate,  except  at  a  prohibitive  figure,  com¬ 
pel  the  conclusion  that  it  was  the  firm  intention  of  the 
testator  that  his  trust  estate  should  be  preserved  as 
an  entirety  and  as  a  ''ivhole/^  Testimony  in  the  record 
from  plaintiff  indicates  that  all  the  improved  property 
is  old.  From  the  ages  of  the  wife  and  children,  it 
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appears  that  the  life  estate  will  probably  have  a  dura¬ 
tion  of  fifty  more  years.  In  other  words  it  may  be 
fifty  years  before  the  remaindermen  enjoy  their  estate. 

The  above  quoted  provisions  of  the  will  constitute 
ample  foundation  for  the  allowance  of  depreciation  by 
the  United  States  to  the  accounting  trustee,  as  it  did 
over  a  period  of  twenty  years.  The  ordinary  rule  at 
common  law  was  that  remaindermen  took  all  the  risk 
of  shrinkage  in  the  estate  and  that  a  testamentary 
trustee  could  not  claim  an  allowance  for  depreciation 
under  the  income  tax  statutes  of  the  United  States, 
unless  a  foundation  for  such  allowance  was  found  in 


the  will,  either  in  express  terms  or  by  fair  implication 
from  the  provisions  of  the  will.  See  Freuler  v.  Helver¬ 
ing  ^  291  U.  S.  35,  and  U.  S.  v.  Bloiv,  77  Fed.  (2d)  141, 
142,  143.  This  will  in  fact  by  fair  implication  has  a 
foundation  for  the  allowance  of  depreciation  to  the 
trustee  in  order  that  the  corpus  might  be  kept  ‘‘whole”. 
Even  if  the  interpretation  in  this  respect  was  doubtful, 
the  accounting  trustee  by  her  consistent  action  over 
a  period  of  twenty  years,  resolved  the  doubt  and  in¬ 
terpreted  the  will  as  permitting  and  requiring  such  an 
allowance.  Her  long  standing  interpretation  resolved 
any  doubt  and  was  accepted  by  the  United  States.  There 
is  no  evidence  in  the  record  that  the  United  States 
ever  rejected  any  of  the  annual  claims  for  depreciation, 
although  there  is  some  evidence  that  one  of  the  “de¬ 
preciation  schedules”  (R.  236)  was  adjusted  to  get  the 
correct  amount  of  the  reserve. 


The  confusion  lies  in  the  fact  that  counsel  and  the 


lower  court  apparently  failed  to  appreciate  the  true 
character  of  the  office  of  trustee.  Justice  Story  in  his 
Eq.  Jur.  (5th  Ed.),  par.  977,  said:  *'The  power  of  a 
trustee  over  the  legal  estate  or  property  vested  in  him, 
properly  speaking,  exists  only  for  the  benefit  of  the 
cestui  que  trust/^ 
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In  the  Restatement  of  the  law  of  Trusts,  Vol.  2,  par. 
88,  it  is  staled:  ‘‘Extent  of  trustee’s  estate.”  Unless 
a  different  intention  is  manifested,  the  trustee  of  an 
interest  in  land  takes  such  an  estate,  and  only  such 
an  estate,  as  is  necessary  to  enable  him  to  perform  the 
trust  by  the  exercise  of  s2ich  powers  as  are  incident 
to  ownership  of  the  estate/^ 

'When  the  accountine:  trustee  annuallv  claimed  and 
was  allowed  depreciation  on  the  improved  real  estate 
she  was  claiming  the  depreciation  as  a  representative 
of  tlie  he)ieficiaries  under  the  will.  Particularly  is  that 
true  in  tliis  case  since  the  trustee  paid  all  net  income 
to  herself  and  in  order  to  draw  the  line  between  what 
belonged  to  the  corpus  of  the  estate  and  what  belonged 
to  her  as  net  income,  according  to  her  interpretation  of 
the  will,  slie  necessarily  defined  net  income  after  de- 
preciation.  In  the  dissenting  opinion  of  Justice  Car- 
dozo,  in  Frueler  v.  Jlclvering,  291  U.  S.  35,  53,  the 
l<\-irned  Justice  sjieaks  of  depreciation  allowances  in 
trust  estates  as  an  “accretion”  to  corpus.  In  the  dis¬ 
senting  opinion  in  U.  S.  v.  Blow,  77  Fed.  (2d),  141,  144, 
the  learned  Justice,  in  referring  to  constitutional  con¬ 
siderations.  apparently  takes  the  view  that  depreciation 
aliowaiKH's  are  always  part  of  capital  and  in  no  point 
of  time  can  be  considered  as  income  or  a  deduction 
f]-om  income. 

As  previously  stated  a  close  examination  of  the  books 
fails  to  disclose  a  case  in  point.  It  would  be  a  very 
striking  case  which  would  hold  that  a  testamentary 
trustee  could  take  one  position  in  dealing  with  the 
United  States  as  to  depreciation  and  a  contrary  posi¬ 
tion  when  called  upon  to  account  to  the  beneficiaries 
under  the  will.  The  lower  court  had  no  authority  to 

•r 

inter])ret  the  will  in  respect  of  the  depreciation  ques¬ 
tion  in  the  circumstances  of  this  case  and  the  lower 
c  .’Urt  was  not  called  upon  by  plaintiff  to  make  any 
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such  holding.  It  was  strongly  insisted  that  after  con¬ 
sistent  action  by  tlie  trustee  over  a  period  of  twenty 
years,  she  was  estopped  as  against  the  beneficiaries 
from  maintaining  a  dual  and  inconsistent  position  to 
their  damage  and  prejudice.  They  are  prejudiced  by 
the  action  of  the  court  below  in  several  obvious  par¬ 
ticulars.  First,  the  very  fund  out  of  wdiich  the  im¬ 
provements  on  the  trust  property  can  be  restored  and 
replaced  is  gone.  Second,  the  outgoing  trustee  leaves 
the  beneficiaries  and  remaindermen  with  the  trust  prop¬ 
erty  in  its  depreciated  form.  Third,  by  having  taken 
heavy  amounts  for  depreciation  over  a  period  of  twenty 
years,  she  has  in  contemplation  of  taxing  authority 
recaptured  for  the  estate  the  equivalent  in  dollars  of 
tlie  actual  depreciation  over  that  period  of  tiihe. 
Fourth,  the  March  1,  1913,  basic  value  of  the  trust 
])roperty  is  annually  being  diminished  by  the  amounts 
charged  against  said  base  for  depreciation,  so  that  the 
time  is  fast  approaching  when  in  contemplation  of 
the  Federal  Government  the  estate  will  have  recaptured 
the  whole  of  the  March  1,  1913,  basic  value.  Fifth, 
should  it  become  necessary  to  sell  any  of  the  real  es¬ 
tate  of  the  corpus — there  has  already  been  one  in¬ 
stance  in  this  estate — the  computation  of  the  capital 
gains  tax  will  become  progressively  larger  in  amount 
by  reason  of  the  diminution  of  the  March  1,  1913,  basic 
value  by  the  charges  of  depreciation  allowances  against 
it.  These  instances  of  prejudice,  by  no  means  ex¬ 
hausted,  demonstrate  the  importance  of  treating  al¬ 
lowances  of  depreciation  as  accretions  to  the  corpus. 
In  reality  the  allowance  of  depreciation  is  not  an  ac¬ 
cretion  but  simply  replacement  of  what  was  already 
there. 

The  principles  discussed  by  the  court  in  Frueler  v. 
Helvering,  291  U.  S.  35  will  be  helpful  here.  In  conclu¬ 
sion  we  submit  that  the  accounting  trustee  interpreted 
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the  will  as  requiring  a  reserve  for  depreciation,  that 
she  is  estopped  in  the  circumstances  from  denying  her 
liability  to  account  for  the  depreciation  reserve  and 
that  the  lower  court  erred  in  holding  that  the  trustee 
was  not  required  to  lay  aside  a  reserve  and  erred  in  de¬ 
ciding  that  matter  at  all.  On  the  failure  of  the  Auditor 
to  make  findings  and  conclusions  and  the  action  of  the 
court  below  in  refusing  to  remand  for  findings,  etc.,  or 
to  make  its  own  findings,  see : 

Siano  v.  Helvering^  79  Fed.  (2d)  444,  445  (C.  C.  A.), 
before  Thompson,  Woolley  and  Davis,  Circuit  Judges, 
the  Court  said : 


“The  above-quoted  order  cannot  be  construed  as 
a  com]Jiance  by  the  District  Court  with  Supreme 
Court  Equity  Rule  70 V4  (28  U.  S.  C.  A.),  par.  723. 
That  rule  provides: 

“In  deciding  suits  in  equity,  including  those  re¬ 
quired  to  be  heard  before  three  judges,  the  court  of 
first  instance  shall  find  the  facts  specially  and  state 
sej)arately  its  conclusions  of  law  thereon;  and  its 
findings  and  conclusions  shall  be  entered  of  record 
and,  if  an  appeal  is  taken  from  the  decree,  shall  be 
included  by  ilu‘  Flerk  in  the  record  which  is  certi¬ 
fied  to  the  appellate  court  under  rules  75  and  70.” 


The  District  Court  made  no  findings  of  fact  or  con¬ 
clusions  of  law.  The  Supreme  Court  has  repeatedly 
emphasized  the  importance  of  statements  by  District 
Courts  of  the  grounds  of  their  decisions,  covering  both 
facts  and  law,  even  in  the  absence  of  a  rule.  Public 
Sercicc  Po)})  uiissiou  v.  W  isconsin  Telephone  Co.,  289 
U.  S.  67,  77  L.  h]d.  1036.  See  cases  cited  on  this  point 
in  Los  Angeles  Gas  cO  Electric  Co.  v.  R.  R.  Commission, 
289  U.  S.  287,  327,  77  L.  Ed.  1180.  After  the  promulga¬ 
tion  of  Equity  Rule  70 Vh,  the  Supreme  Court  said  in 
State  Board  of  Tax  Commisisoners  v.  Jackson,  283 
U.  S.  527,  533,  75  L.  Ed.  1248,  73  L.  Ed.  1464 : 
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“The  District  Court  failed  to  make  findings  of 
fact  and  law  as  now  required  by  Equity  Rule  70% 
(28  use  A  par.  723),  but  contented  itself  with 
a  partial  summary  of  the  facts  and  certain  general 
conclusions  of  law.  Had  the  rule  been  in  force  at 
the  time  of  the  trial,  we  should  feel  constrained  to 
remand  the  case  with  directions  to  make  such  find¬ 
ings,^  ^ 

“In  the  instant  case  the  order  was  entered  May 
10,  1935,  more  than  four  years  after  October  1, 
1930,  the  etfective  date  of  the  rule.  Applying  the 
plain  intent  of  the  rule  to  the  instant  case,  we  feel 
constrained  to  remand  the  case,  with  directions  to 
make  findings  of  fact  and  law/^ 

In  Toledo  P.  S  W.  R,  R.  Co,  et  al.  v.  Peoria  S  P, 
Union  Ry  Co.,  T2  Fed.  (2d)  745,  747,  before  Alschuler 
and  Evans,  Circuit  Judges,  and  Barnes,  District  Judge, 
the  Court  said : 

“It  is  argued  that  the  decree  cannot  stand  be¬ 
cause  the  court  did  not  make  findings  of  fact  as 
provided  by  rule  70%  (28  USCA  par.  723). 
This  should  have  been  done  by  the  court  or  the 
MASTER.  If  performed  by  the  MASTER  the 
court  should  either  correct,  reject,  or  adopt  such 
findings  as  its  own.  *  *  * 

“The  purpose  of  a  reference,  if  it  be  to  take 
testimony  and  make  findings  of  fact  and  conclu¬ 
sions  of  law,  is  met  only  by  the  masters  careful 
preparation  of  findings  on  all  material  issues.  The 
findings  are  far  more  important  than  the  conclu¬ 
sions.’’ 

CONCLUSION 

It  is  respectfully  submitted  that  the  decree  and  order 
of  the  court  below  that,  Eleanore  Kolipinski  Smith,  ap¬ 
pellant,  has  no  estate  or  interest  in  the  net  income  of 
the  trust  created  by  the  will  of  Dr.  Louis  Kolipinski 
must  be  reversed;  that  the  order  directing  Bucy  and 
Evans,  substitute  trustees  of  the  estate,  to  pay  all  net 
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income  to  Ella  M.  Ockershausen  during  her  life  must 
be  reversed ;  that  the  decree  and  order  below  that  hold 
that  the  fund  of  $12,000  referred  to  in  the  fifth  item  of 
testator’s  will  is  the  absolute  property  of  Ella  M. 
Ockershausen  must  be  reversed ;  that  the  decree  of  July 
12,  1937,  which  allowed  a  counsel  fee  in  the  sum  of 
$5,000  to  counsel  for  plaintiff  payable  out  of  corpus 
must  be  reversed;  and  the  decree  of  the  lower  court 
with  respect  to  the  depreciation  evidence  must  be  re¬ 
versed  on  the  facts  or  the  case  remanded  to  the  lower 
court  for  compliance  with  Equity  Rule  70V*:  of  the  Su¬ 
preme  Court. 

This  court  will  notice  that  when  Justice  Bailev 
signed  the  order  of  June  22,  1936,  in  which  it  was  held 
that  the  children  of  testator  had  no  estate  in  the  net  in¬ 
come  of  the  trust  during  the  lifetime  of  Ella  M.  Ockers- 
hauseii,  that  practically  all  defendants  then  and  there 
sought  to  appeal.  An  appeal  was  refused  June  22, 
1936,  and  the  court  declined  to  fix  a  supersedeas  bond 
wliich  would  have  maintained  the  rights  of  the  children 
in  the  income  pending  an  appeal  to  this  court.  It  is 
suggested  in  view  of  that  fact,  that  should  the  decree  as 
to  the  ownership  of  the  income  be  reversed,  as  it  must 
be,  the  court  should  grant  leave  to  testator’s  children 
to  seek  an  accounting  of  their  share  of  the  income  of 
the  trust  estate  accrued  since  June  22,  1936. 

Respectfully  submitted, 

David  F.  Smith, 
Washington,  D.  C., 
Attorney  for 

Eleayiore  Kolipinski  Smith, 
Appellant. 

Guardian  ad  litem  for  Joan 
C.  Smith,  Eleanore  M. 
Smith  and  Robert  A.  Smith, 
infants.  Appellants. 
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?IHnttett  States;  Court  of  appeals; 

FOR  THE  DISTRICT  OF  COLUMBIA 


October  Term  1937 


No.  7064 


Eleanore  Kolipinski  Smith  and  Joan  C.  Smith, 
Eleanore  M.  Smith  and  Robert  A.  Smith,  Appel¬ 
lants, 

V. 

Ella  M.  Ockershausen,  Henrietta  Kolipinski  Evans 
AND  Emilie  Kolipinski  Bucy,  Individually  and  as 
Trustees  under  the  Will  of  Louis  Kolipinski,  De¬ 
ceased,  AND  Charles  Andrew  Bucy,  Donald  L. 
Bucy,  Karen  Marie  Bucy,  and  Brockenbrough 
Evans,  Jr.,  Infants,  and  Louis  Kolipinski,  Ap¬ 
pellees. 


BRIEF  FOR 

APPELLEE  ELLA  M.  OCKERSHAUSEN. 


STATEMENT  OF  CASE. 

This  appeal  is  prosecuted  by  David  F.  Smith,  guard¬ 
ian  ad  litem  for  Joan  C.  Smith,  Eleanore  M.  Smith 
and  Robert  A.  Smith,  infant  defendants  below,  and  in 
the  name  of  the  defendant  Eleanore  Kolipinski  Smith, 
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under  the  permission  of  the  court  below  in  its  decree  of 
July  29,  1937  (R.,  pp.  150-151),  for  the  protection  of  a 
contingent  fee  contract  and  equitable  lien  asserted  by 
him  (R.,  pp.  125-126)  to  15  per  cent  of  all  amounts  ac¬ 
cruing  to  sai  l  Eleanore  Kolipinski  Smith  out  of  the 
income  from  the  trust  estate  herein,  for  two  vears 
after  the  reversal  of  the  decision  of  the  court  below, 
here  appealed  from,  that  she  had  no  interest  in  such 
income.  The  circumstances  occasioning  the  assertion 
of  such  lien  appear  in  the  record  at  pages  121-123,  124- 
128,  and  140-151,  culminating  in  said  order  of  July  29, 
1937.  The  bond  filed  July  23,  1937,  to  perfect  the  aj)- 
peal  in  the  ,name  of  said  Eleanore  Kolipinski  Smith 
was  executed:  ‘^Eleanore  Kolipinski  Smith,  by  David 
F.  Smith,  her  attorney  (Seal)  ”  and  the  record  contains 
no  power  of  attornev  or  authoritv  to  execute  for  her 
an  instrument  under  seal.  (R.,  p.  135) 

THE  INTEREST  OF  APPELLANTS. 

Although  the  point  lias  not  been  presented  here  for 
determination,  plaintiff  is  advised  that  the  interest  of 
the  Smith  infant  appellants  in  the  corpus  of  the  real 
estate  devised  in  trust,  as  to  which  the  will  provides 
(E.,  p.  11)  : 

“Ui)on  the  death  of  my  said  wife  and  children  said 
real  estate  shall  descend  to  their  right  heirs  at 
law  ’  ’ 

is  at  most  a  contingent  remainder,  dependent  upon 
their  being  among  the  “right  heirs  at  law’’’  of  dece¬ 
dent’s  w’ife  and  children  at  the  time  of  the  death  of  said 
wife  and  children. 

Plaintiff  is  further  advised  that  the  claim  advanced 
on  behalf  of  appellant  Eleanore  Kolipinski  Smith  to  an 


interest  in  the  income  of  the  trust  is  unfounded  and 
contrary  to  a  true  construction  of  the  will,  and  that 
said  appellant  has  no  interest  in  said  income  during 
the  life  of  plaintiff.  There  is  in  the  will  no  gift  to  tes¬ 
tator’s  “children”  under  which  they  would  take  either 
distributively  or  as  a  class.  The  language  ascribed 
to  the  Supreme  Court  on  page  18  of  the  brief,  as  a  quo¬ 
tation  from  Cruit  v.  Owcnj  203  U.  S.  368,  even  if  ap¬ 
plicable  to  the  case  at  bar,  does  not  appear  in  the 
printed  report  of  the  Supreme  Court’s  decision  in  203 
U.  S.  368-372. 

ARGUMENT. 

The  brief  of  the  Smith  appellants  contains  many 
allegations  of  fact  not  found  of  record  and  many  in¬ 
ferences  not  justified  by  facts  of  record.  Attempt  will 
be  made  to  indicate  the  most  flagrant  instances  of  mis¬ 
statement. 

Appellants’  criticisms  of  the  court  below — that  it 
did  not  construe  the  will  but  made  a  will  for  testator 
which  he  did  not  have  in  contemplation  (Brief,  p.  22) ; 
that  it  ignored  injury  and  prejudice  to  beneficiaries 
and  remaindermen  <in.d  permitted  the  trustee  to  oc¬ 
cupy  a  dual  position,  that  it  held  in  effect  a  trustee  can 
lead  the  United  States  to  believe  a  reserve  is  set  aside 
and  “then  put  the  reserve  in  her  own  pocket” — (Brief, 
p.  54)  and  that  it  put  an  “absurd  construction  on  the 
will”  (Brief,  p.  32)  are  unjustified,  as  are  the  charges 
against  plaintiff  of  “wilful  defiance”  of  testator’s  pur¬ 
pose  to  provide  for  his  children,  “manipulations  of 
the  estate”  (Brief,  pp.  27-28),  using  the  trust  estate 
“as  a  weapon  to  maintain  and  further  her  personal 
aims”  (Brief,  p.  32),  and  appropriating  “to  her  own 
use  the  major  part  of  the  entire  net  income.”  (Brief, 
pp.  44-45) 
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APPELLANTS’  ASSIGNMENTS  NOS.  I  AND  H. 

That  the  will  is  ambiguous  in  certain  respects  is  pat¬ 
ent  from  the  claims  set  out  in  the  pleadings,  as  well 
as  from  the  divergent  opinions  of  the  court  below  and 
of  counsel  for  the  Smith  api)ellants  (See  pp.  22,  24,  29, 
32,  of  brief).  Plaintiff  and  each  of  the  defendants 
asked  that  the  court  construe  the  will.  (R.,  pp.  22,  29, 
31,  33,  41,  45,  60,  65) 

Plaintiff  contends  the  court  below  was  right  in  its 
construction  of  the  direction  of  the  will  regarding  in¬ 
come  of  the  trust.  Testator’s  wife,  Ella  M.  Kolipin- 
ski,  now  Ella  M.  Ockershausen,  plaintiff  below,  is  the 
onlv  person  to  whom  anv  interest  in  the  income  from 
the  real  estate  is  given  during  her  life. 

The  will  does  not  create  a  single  trust.  It  does  not 
“in  so  many  words”  create  an  “express  trust  for  the 
benefit,  support  and  maintenance  of  the  wife  and  chil¬ 
dren”  (appellants’  brief,  p.  30).  The  will  established 
three  entirely  sei)arate  and  distinct  trusts,  the  subject- 
matter  of  the  first  bein<»*  “all  mv  real  estate”,  in  the 
second  Item  of  the  will;  of  the  second  being  “the  sum 
of  twelve  thousand  dollars  ($12000.00)  from  my  per¬ 
sonal  estate”  for  the  benefit  of  testator’s  sister  Emilv 
AVeiss,  in  the  fifth  Item;  and  of  the  third  being  a  sum 
not  to  exceed  $20,000.00  from  “my  personal  estate”, 
in  the  sixth  Item.  (R.,  pp.  9-11.) 

The  second  Item,  bv  which  the  real  estate  is  de- 
vised,  is  as  follows: 

“Item*.  I  give  devise  and  bequeath  all  my  real 
estate  where.sover  situated  which  I  now  own,  or 
which  I  may  have  any  interest  in,  legal  or  equi¬ 
table  at  the  time  of  my  death,  unto  my  wife  Ella 
M.  Kolipinski  absolutely  and  in  fee  simple  accord¬ 
ing  to  the  nature  of  property.  To  have  and  to 
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hold  the  same  unto  and  to  the  use  of  my  said  wife 
Ella  M.  Kolipinsik  her  heirs  and  assigns.  In  and 
upon  the  trusts  nevertheless  hereinafter  set  forth, 
that  is  to  say:  In  trust  to  manage  and  control  the 
same  and  to  collect  all  income  therefrom  arising, 
and  after  the  payment  of  all  my  funeral  expenses, 
all  my  just  debts  and  the  costs  of  the  administra¬ 
tion  of  my  estate,  including  all  taxes  of  any  kind, 
then  to  use  said  income  of  mv  real  estate  for  the 
benefit,  supi)ort  and  mantenance  of  my  said  wife 
Ella  during  her  life  and  the  lives  of  my  chil¬ 
dren  now  living  and  for  any  children  that  may 
hereafter  be  born  to  me.  Upon  the  death  of  my 
said  wife  and  children  said  real  estate  shall  de¬ 
scend  to  their  right  heirs  at  law.” 

As  bearing  upon  its  ambiguity,  the  language  of,  said 
Item  is  susceptible  of  a  construction  that  it  does  not 
create  a  valid  trust,  since  j)laintiff  is  made  trustee  for 
herself;  it  is  further  susceptible  of  a  construction  that 
plaintilT  takes  the  right  to  direct  the  income  after  her 
death  ‘‘during  the  lives  of  my  children”,  or,  if  that  is 
considered  not  a  valid  direction,  that  he  died  intestate 
as  to  the  income  from  the  real  estate  for  that  period,, 
since  no  other  gift  of  it  is  made  by  the  will.  Plaintiff 
does  not  here  contend  for  either  of  said  constructions, 
and  they  are  pointed  out  merely  as  further  indica¬ 
tions  of  ambiguity. 

The  only  attempted  gift  of  a  remainder  in  the  real 
estate,  or  of  anything  except  the  interest  given  tO:  tes¬ 
tator’s  wife  Ella  M.,  is: 

“Upon  the  death  of  my  said  wife  and  children 
said  real  estate  shall  descend  to  their  right  heirs 
at  law.” 

The  provision  is  not  technically  expressed;  if  an  in¬ 
terest  passes  under  it,  it  does  not  “descend”,  although 
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the  word  is  sometimes  construed  as  signifying  ‘^go  to” 
the  devisees  mentioned.  The  phrase  “to  their  right 
heirs  at  law”  is  ambiguous;  the  children  would  be 
“right  heirs”  of  his  wife,  but  could  not  take  the  inter¬ 
est  at  her  death,  because  it  is  only  upon  the  death  of 
the  wife  AND  children  that  the  real  estate  “shall 
descend.” 

The  references  of  the  will  to  testator’s  children  are 
as  follows : 

His  wife  shall  use  the  income  from  the  realty  for  her 
benefit 

“during  her  life  and  the  lives  of  my  children  now 
living  and  for  anv  children  that  mav  hereafter  be 
born  to  me”. 

No  children  were  thereafter  born  to  him,  and  that 
phrase  may  be  disregarded,  unless  its  presence  sheds 
some  light  on  the  context. 

“Upon  the  death  of  my  said  wife  and  children  said 
real  estate  shall  descend  to  their  right  heirs  at 
law  ’  ’. 

“  *  *  *  it  is  mv  intentions  that  niv  real  estate 
shall  be  j)reserved  as  a  whole  for  the  benefit,  su])- 
])ort  and  maintenance  of  my  said  wife  Klla  H.  and 
mv  children  during  their  lives;  *  ^ 

The  income  from  the  $20,000.  trust  fund  is  to  be  added 
to  the  inconi'i  theretofore  provided  and  to  be  used 

“for  the  benefit,  support  and  maintenance  of  my 
said  wife  and  children”. 


trustees,  upon  attaining  their  majority,  after  the  death 
or  remarriage  of  his  wife.  (R.,  pp.  10-11) 

Those  references,  considered  separately  or  together, 
do  not  convey  any  estate,  in  principal  or  income,  to  his 
‘‘children”.  The  expression  of  his  intention  that  his 
property  shall  be  “i)reserved  as  a  whole”  carries  an 
indication  of  a  motive  for  the  gift,  and  that  reference 
is  not  to  the  children  alone,  but  to  “mv  said  wife  Ella 
M.  and  my  children  during  their  lives”.  It  does  not 
a])pear  whether  he  intended  to  refer  to  their  joint  lives 
— that  is,  while  his  wife  and  his  children  lived,— or  to 
the  period  extending  until  the  death  of  the  last  sur¬ 
vivor  of  his  wife  and  children. 

Even  had  the  direction  been  to  use  the  income  for 
the  benefit  of  wife  AND  children,  the  children  would 
take  no  estate. 

In  Thompson  v.  Maxwell  Land  Grant  Co.y  168  U.  S. 
451,  453,  one  party  in  interest,  Alfred  Bent,  died  in 
1865,  leaving  a  widow  and  three  infant  children;  his 
will  gave  and  bequeathed  to  his  wife 

! 

“for  the  maintenance  of  her  and  my  three  chil¬ 
dren,  Charles,  Julian  and  Silas  Bent,  all  of  my 
real  and  personal  pro})erty”. 

The  will  was  approved  and  admitted  to  probate;  In 
the  discussion  of  the  case  the  court  referred  to  the  will 
and  said  (page  469) : 

I 

“The  will  of  Alfred  Bent  gave  the  entire  estate 
to  his  widow — gave  it,  it  is  true,  for  the  mainte¬ 
nance  of  herself  and  her  children,  but  nevertheless 
passed  the  title  to  her;  and  though  the  will,  had 
not  been  probated  at  the  time  of  this  settlement, 
it  was  soon  thereafter,  and,  of  course,  became 
o])erative  as  and  from  the  date  of  his  death,  so 
that  at  the  time  of  the  settlement  the  title  to  this 
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property  was  in  her.  The  owner  by  his  will  gave 
this  property  to  his  widow,  and  by  such  will 
trusted  to  her  to  make  such  dsposition  of  it  as  she 
should  deem  best,  relying  upon  her  to  use  the  pro¬ 
ceeds  for  her  own  maintenance  and  that  of  her 
children.  He  had  a  right  to  make  such  a  disposi¬ 
tion  of  the  property  and  entrust  it  absolutely  to 
her.  ’  ’ 


Lewis  V.  Schafer^  61  Apj).  D.  C.  167,  involved  the  will 
of  Frederick  Schafer,  who  was  survived  by  a  widow, 
who  became  executrix  of  his  estate,  and  by  two  sons. 
The  will  provided: 


“o.  The  title  of  my  proj)erty,  Xo.  923  Louisiana 
Avenue,  X.  W.,  I  hereby  vest  in  my  executrix, 
Susie  E.  Schafer,  to  have  and  to  hold  during  her 
natural  life;  to  take  possession  of  same,  keep  it  in 
good  re])ai]‘  aiul  well  insured,  pay  all  taxes,  and 
the  ])roceeds  derived  from  the  rent  less  ex])enses 
to  be  used  bv  her  for  the  maintenance  of  herself 
and  mv  children  during  their  minoritv.  *  *  * 

‘‘8.  But  should  I  have  no  children  or  should 
there  be  no  issue  of  mv  children  living  at  mv 
death,  or  should  all  mv  children  die  without  issue 
before; the  death  of  my  wife,  Susie  E.  Schafer, 
then  I  give,  devise  and  bequeath  all  of  my  ])ro})- 
erty  to  my  wife,  Susie  E.  Schafer,  absolutely  and 
in  fee  simple.’’ 


The  widow  claimed  a  ])resent  life  estate.  The  Court 
saj'd  the  will 


“])lainly 
ostat(‘  in 


and  unmistakably  ])rovides  for  a  life 
testator’s  widow  as  claimed  bv  hei*.” 


Tlie  case  of  Mari/  Haller  v.  Guy  T.  Ileli'eriny,  Com- 
wissloiK'r  of  Infernal  Revenue^  63  App.  D.  C.  33,  68  F. 
(2d)  780,  considered  appellant’s  tax  liability  for 


in- 
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come  of  grocery  business  left  by  the  will  of  Jacob 
Haller  to  his  three  executors  to  be  carried  on  during 
the  life  of  his  widow,  “the  net  profit  thereof  to  be  paid 
to  my  wife  for  the  support  of  herself  and  my  children 
during  her  natural  life.’’  Appellant  claimed  one  sev¬ 
enth  of  the  income  was  distributable  to  her  and  one 
seventh  to  each  of  the  children  living  during  the  tax¬ 
able  years.  The  Court  of  Appeals  said: 

“The  interest  that  the  children  had  in  the  in¬ 
come  for  the  years  in  question  was  through  a})- 
portionment  by  their  mother  under  the  will  of 
theii*  father,  and  not  by  a  contractual  arrangement 
within  the  living  group.  So  far  as  it  became  theirs 
at  all  under  the  will,  it  did  so  only  after  first  be¬ 
coming  hers.  And  having  vested  first  in  her,  it 
was  taxable  income  to  her,  regardless  of  its'  sub¬ 
sequent  disposition  by  her.” 

In  Jolin  A,  Whit  rid  Trustee  v.  John  Whit  ridge 
Williams,  cd  aL,  71  ^Id.  105,  17  Atl.  938,  the  court  con¬ 
strued  the  will  of  Thomas  Whitridge,  which  provided: 

“I  give  and  bequeath  to  John  A.  Whitridge 
$50,000 ;  in  cash  to  be  held  in  trust,  the  income  of 
which  to  be  paid  to  Mrs.  Mary  C.  Williams  *  * 
for  the  sole  use  of  herself  and  her  children  during 
the  term  of  her  natural  life 

The  Court  said: 

“The  income  was  to  be  paid  to  Mrs.  Williams 
during  the  period  of  her  natural  life.  The  words 
Hor  the  sole  use  of  liei*self  and  her  children’,  did 
not  give  the  children  any  estate  in  the  property 
bequeathed.  They  showed  that  their  support  and 
maintenance  were  objects  for  which  this  testator 
desired  to  provide ;  but  the  mode  which  he  adoi)ted 
for  securing  this  result  was  the  gift  to  her  of  the 
income  during  her  life.  *  *  * 
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w  *  *  #  trustee  had  no  authority  to  use 

•r 

any  portion  of  it  to  repair  the  depreciation  of  the 
principal.  That  portion  wliich  was  so  converted 
into  princi])al  belongs  to  the  ])ersonal  estate  of 
Mrs.  Williams,  and  must  be  delivered  to  her  ad¬ 
ministrator.” 


The  case  of  (Uji/rad  v.  Co)tra(1,  Executory  123  Va. 
711,  considered  the  will  of  Holmes  Conrad,  clause  No. 
5  of  which  ])rovided: 

the  interest  on  all  said  investments 
be  collected  by  my  executrix  and  a])plied  to  the 
sup])ort  of  herself  and  our  children.” 


The  Court  said: 


“In  an  unbroken  line  of  decisions  from  Wallace 
V.  Dold,  30  Va.  (3  Leigh)  258,  decided  in  1831,  to 
Honaker  v.  Duff,  101  Va.  075,  44  S.  E.  900,  decided 
in  1903,  it  has  been  held  that  a  gift  to  a  wife  for 
the  benefit  of  herself  and  children,  or  words  of 
like  effect,  is  a  gift  to  the  wife,  and  that  the  chil¬ 
dren  take  no  interest  or  estate  in  the  ])roperty 
given,  and  are  only  mentioned  to  express  the  mo¬ 
tive  for  the  gift  to  the  wife.  It  would  be  a  work 


of  su])ererogation  to  review  the  cases  as  that  has 
been  sufficiently  done  in  Stace  v.  Bumgardner,  89 
Va.  421,  16  S.  E.  252,  and  Tvack  v.  Berkeley,  100 
Va.  296,  40  S.  E.  904,  93  Am.  St.  Kep.  963.‘  We 
have  no  difficulty,  therefore,  in  declaring  that  as 
to  the  income  of  testator's  estate  *  *  *  his  wife 
took  the  absolute  ])roperty,  and  that  his  children 
have  no  interest  therein.” 


In  Isoac  C.  Jocksou  v.  Mcrcjf  B.  JacksoUy  ct  al.y  13 
Allen  (95  ^lass.)  116,  where  the  will  provided: 

“I  give  and  becpieath  unto  my  beloved  wife, 
Mercy  B.  Jackson,  the  improvement  of  my  whole 


11 


estate,  so  lonj>:  as  she  remains  my  widow,  for  the 
maintenance  of  herself  and  mv  children”, 

the  court  held  the  widow  was  entitled  to  the  income  of 
all  the  property  dnrini*-  her  whole  life. 

In  McCroan,  Trustee  v.  Pope,  17  Ala.  612,  the  will  of 
Rhesa  Bostick  devised  and  bequeathed  certain:  lands 
and  property  in  trust  to  i)ay  the  net  proceeds  to  Mary 
Morris, 

‘‘for  the  sole  and  se])arate  use  and  maintenance  of 
her,  the  said  ^lary,  and  her  children”. 

The  Court  said: 

“I  do  not  think  the  testator  intended  to  give  to 
the  children  of  Mrs.  Morris  any  immediate  or 
joint  interest  with  their  mother,  during  her  life. 
*  #  *  The  words,  for  the  supi)ort  and  mainte¬ 
nance  of  herself  and  her  children,  onlv  show  the 
reason  or  motive  of  the  testator  whv  he  made  the 
be(iuest,  but  cannot,  in  my  opinion,  reduce  the 
share  or  interest  of  the  wife,  to  an  equal  share  or 
pro])ortion  with  all  her  children.  The  gift  to  Mrs. 
^Morris  was  complete  without  these  words,  and 
they  do  not  show  an  intention  to  reduce  the  quan- 
titv  of  the  legaev  to  her — but  onlv  the  motive  of 
the  bequest.” 

Considering  the  cases  cited  in  appellants’  brief,  there 
is  no  question  as  to  the  general  principles  announced  in 
Criiit  V.  Oiceu,  25  Ap]).  D.  C.  514,  on  construction  of 
wills,  (Brief,  pj).  24-25)  or  in  Thompson  on  Wills  and  in 
Coltou  V.  Colton,  127  U.  S.  300,  on  creation  of  trusts. 
(Brief,  pp.  30-31) 

In  Colton  V.  Colton,  127  U.  S.  300,  316,  318,  the  court 
admitted  the  recommendation  of  the  testator  to  his 
wife,  to  care  for  and  protect  his  mother  and  sister, 
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was  not  sufficient  of  Itself  to  create  a  trust  and  attach 
it  to  the  estate  conveved  absolutely  to  the  wife  so  as 
to  be  capable  of  enfoi-ceineiit ;  but  that  from  the  request 
to  make  ‘‘such  gift  and  provision'’  for  them,  “the  fact 
of  a  gift  and  provision  is  presupposed”,  leaving  the 
particulars  as  to  form  and  amount  to  be  determined 
by  the  widow  in  her  judgment : 

“The  substanee  of  the  becjuest  was  his  own;  the 
form  of  it,  shaped  only  ])y  the  declared  i)urpose  of 
his  bounty,  he  was  willing  to  leave  to  the  judg¬ 
ment  of  his  wife.” 

In  Criiit  V.  Oivru,  25  App.  1).  C.  514,  testator  left  a 
wife  and  four  daughters,  one  married  and  having  two 
children;  his  proi)erty,  consisting  largely  of  real  estate 
in  the  District,  he  gave,  devised  and  bequeathed  to  one 
daughter  in  trust  for  the  benefit  of  his  wife  during  her 
life;  at  the  death  of  the  wife,  the  personalty  to  be 
divided  between  the  daughters  and  the  real  estate  held 
in  trust  for  them  and  the  children  of  anv  deceased 
daughter.  The  court  used  the  following  language, 
(pp.  520,  521),  omitted,  without  appropriate  indica¬ 
tion  of  omission,  from  the  quotation  appearing  on 
pages  24-25  of  appellants’  brief: 

“What  would  ])e  the  natural  disposition  of  his 
property?  What  would  any  well-minded  man  do 
with  real  estate  so  situated,  with  a  living  wife  and 
descendants  *  *  *  f  Certainly  he  icoiild  desire  to 
provide  for  his  wife  aa  oniple  support  and  leave 
her  as  the  head  of  the  family,  to  whom  the  ehlldren 
would  look  for  their  support,  the  grandchildren, 
such  as  there  were  or  might  be,  in  turn  looking  to 
their  mothers  for  their  support.”  (Italics  sup¬ 
plied.) 
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The  practical  construction  of  the  will  under  which 
plaintiff,  as  executrix,  trustee  and  beneficiary,  has  pro¬ 
ceeded  since  the  death  of  testator,  December  15,  1914, 
is  that  all  the  income  from  said  real  estate  is  given  to 
her  absolutely  in  her  own  right,  that  she  takes  said  in¬ 
come  from  said  realty,  not  jointly  with  said  children, 
but  absolutely,  and  that  the  will  did  not  vest  anv 
present  interest  in  said  children  as  beneficiaries  of  said 
income,  during  the  lifetime  of  plaintiff.  She  has  en¬ 
deavoured  to  carry  out  the  provisions  of  the  will  and 
the  intent  of  the  testator  as  she  conceived  it  to  be  ex¬ 
pressed  therein,  and  she  has  used  said  income  for  the 
benefit,  supi)ort  and  maintenance  of  herself  and  all  of 
her  children,  to  the  best  of  her  judgment  and  discretion. 
(R.  pp.  181-182,  188-189,  192,  220.) 

Upon  plaintiff's  marriage  to  ]\Ir.  L.  F.  C.  Ockershau- 
sen,  in  1918,  no  proceedings  were  taken  for  the  ap¬ 
pointment  of  a  substitute  trustee;  she  continued  to  act 
as  trustee,  keeping  accurate  records  of  what  she  did, 
and  keeping  the  funds  and  accounts  of  the  trust  prop¬ 
erty  in  the  name  of  ‘‘Ella  Kolipinski”,  which  resulted 
in  a  careful  separation  of  her  personal  funds ^  from 
those  of  the  Kolipinski  trust.  (R.  pp.  187,  225.)  There 
is  no  provision  in  the  will  “forfeiting"  plaintiff's  office 
as  trustee  upon  remarriage.  (Brief,  pp.  26-27.) 

September  17,  1925,  when  Henrietta,  the  second 
daughter,  arrived  at  the  age  of  twenty-one,  she  was 
very  ill,  suffering  from  tuberculosis,  and  had  been  at 
Saranac  for  a  number  of  months ;  shortly  after  Septem¬ 
ber  she  returned  to  Saranac,  where  she  spent  a  con¬ 
siderable  portion  of  the  time  until  1933.  Plaintiff 
continued  to  act  as  trustee.  (R.,  pp.  182,  190.) 

In  the  matter  of  the  sale  of  the  Pennsylvania  Avenue 
property  (R.  pp.  185-6, 192-194),  when  it  was  necessary 
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that  official  action  be  taken  by  the  two  daughters  as 
trustees,  they  acted  as  such,  and  they  turned  over  to 
their  mother  the  ])roceeds  of  sale  which  she  deposited 
in  said  accounts  in  the  name  of  “Ella  Kolipinski”.  (R. 
187.)  Plaintiff  did  everything  in  her  power  for  her 
children,  including  doing  the  work  of  the  trusteeship 
for  the  two  daughters,  one  of  them  in  physical  condi¬ 
tion  causing  her  residence  away  from  the  District  for 
a  considerable  part  of  the  time,  and  the  other  residing 
out  of  the  District;  and  there  is  no  evidence  that  until 
1935  the  two  daughters  had  anv  desire  to  act  as  trustees 
in  fact  and  do  the  woi'k  their  mother  had  been  doing  for 
them.  (R.  p.  194.) 

During  plaintiff's  management  of  the  trust,  she  col¬ 
lected  and  handled  the  entire  income  therefrom.  The 
uncontradicted  evidence  is  that  she  used  that  income 
for  the  ui)keep  of  the  real  estate  and  maintaining  the 
family  home,  supi)orting  and  educating  the  children, 
and  taking  care  of  the  familv: 

“I  have  taken  care  of  them,  not  onlv  the  chil- 
dren,  but  the  other  members.” 


(R.  p.  189.)  Instead  of  the  children  having  to  “ap- 
j)eal”  to  her  for  sui)port,  or  being  subject  “to  the 
caprice,  whims  and  arbitrary  of  plaintiff”  (Brief  of 
appellants,  j).  32),  the  evidence  establishes,  with  no 
word  of  denial,  that  whenever  the  children  came  to  her 
she  gave  them  everything  they  wanted  (R.  p.  187) ;  as 
the  defendant  Henrietta  Kolipinski  Evans  testified: 


“AVe  got  evervthing  we  wanted; 
we  wanted  more  she  gave  it  to  us”. 


#  *  * 


whenever 


(R.  p.  190.)  After  the  marriages  of  Emilie,  Henrietta 
and  Eleanore,  plaintiff  gave  them  monthly  sums  termed 
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^‘allowances”,  beginning  with  $100.  a  month  to  Hen¬ 
rietta  in  1925,  and  gradually  increased  to  $175.00  each 
a  month.  (R.  pp.  162, 182,  190,  220.) 

The  opposition  to  plaintiff’s  management  of  the  trust 
property  and  her  use  of  its  income  arose  shortly  be¬ 
fore  the  filing  of  the  bill.  See  letter  written  by  plain¬ 
tiff  July  29,  1935,  answering  demands  made  by'  Hen¬ 
rietta  Evans  and  her  husband  Brockenbrough  Evans, 
(R.  pp.  190-192),  a  quotation  of  one  paragraph  of  which 
appears  on  page  27  of  ap])ellants’  brief. 

The  charges  made  against  plaintiff  by  counsel  for 
appellants  in  his  brief  are  similar  in  style  to  those 
made  in  the  answer  and  crossbill  (R.  pp.  12-23)  pre- 
]uired  by  him  for  liis  wife,  the  defendant  Eleanore 
Kolipinski  Smith;  she  thereafter  dismissed  that  answer 
(R.  p.  28)  and  filed  a  new  answer  (R.  p.  33)  through 
other  counsel.  After  the  dismissal  of  said  original 
answer  and  crossbill  the  major  i)ortion  thereof  was 
adopted  by  the  Smith  infant  defendants,  (R.  pp.  30,  32) 
in  whose  behalf  said  David  F.  Smith  participated  as 
guardian  ad  litem  in  the  bearing  below,  (R.,  p.  179), 
yet  he  offered  not  a  word  of  testimony  to  support  the 
charges  so  made  by  him  against  plaintiff. 

APPELLANTS’  ASSIGNMENT  OF  ERROR  NO.  III. 

The  trust  created  by  the  fifth  Item  of  the  will  (R. 
pp.  10-11)  was  a  gift  to  “my  executrix  and  trustee” 
of  the  sum  of  $12,000.  from  “my  ijersonal  estate”  to 
invest  in  real  estate  notes  and  pay  the  income  to  testa¬ 
tor’s  sister  Emily  Weiss 

“for  and  during  her  natural  life,  and  upon  her 
death  said  principal  sum  and  any  income  that  may 
bo  due  my  said  sister  shall  revert  to  my  estate”. 
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Testator  created  no  “general  trust  estate”.  He  es¬ 
tablished  one  trust  of  all  his  i-eal  estate,  and  two  from 
his  i)ersonal  estate.  The  'phrase  “trust  estate”  does 
not  occur  in  the  will.  The  words  “my  estate”  occur 
three  times — first  in  the  second  Item,  in  a  reference  to 
“the  costs  of  the  administration  of  my  estate”;  next, 
in  the  Weiss  trust;  and  third,  in  the  residuary  clause, 
in  which  “All  the  rest  and  residue  of  mv  estate”  is 
given,  devised  and  be(iueathed  to  his  wife  Ella  M. 
Kolipinski. 

In  si)eaking:  of  the  property  placed  in  trust  in  the 
second  Item,  he  carefully  uses  the  words  “real  estate” 
nine  times  in  that  and  the  next  two  Items.  Then  he 
sets  u]-)  from  ])ersoiialty  the  Weiss  trust  in  the  fifth 
Item,  and  the  $20,000.00  trust  fund,  in  the  sixth  Item, 
the  latter  to  settle  claims  that  may  arise  against  “my 
said  wife  as  trustee  in  the  management  and  protection 

of  mv  said  real  estate.” 

» 

The  words  of  the  residuary  clause. 


“All  the  rest  r.nd  residue  of  mv  estate  of  which 
I  may  die  seized  and  possessed,  or  to  which  I  may 
be  entitled  at  my  death”. 


are  broad  enouu'h  to  include  anvthing  that  might  be 
classed  as  a  “remainder”  oi*  that  might  “revert”  to 
his  estate.  The  addition  of  the  latter  words  would  not 


increase  the  coverage  of  the  clause.  There  is  no  limita¬ 
tion  of  it  to  that  which  was  left  in  the  balance  at  testa¬ 
tor's  deatli  i)lus  ])ossible  ap])reciation  during  the  ad¬ 
ministration  term  (Appellants’  Brief,  p.  35). 

There  is  no  authoritv  for  adding  to  the  testator's 
words,  in  an  effort  to  im])ort  a  direction  that  the  fund 
shall  revert  “to  my  trust  estate”,  when  he  does  not  in 
his  will  refer  to  a  “trust  estate'’,  or  to  “mv  said 
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estate’’  when  the  only  ‘^estate”  theretofore  mentioned 
was  the  “estate”  on  wliich  costs  of  administration 
were  i)ayal)k%  which  was  the  same  “estate”  to  which 
the  Emilv  Wiess  trust  was  directed  to  revert. 

In  Bartlcti ,  vf  (iL,  v.  Mutual  Beiiefit  Life  Ins.  Co.,  358 
Ill.  452,  193  X.  E.  501,  it  was  said: 

I 

“The  intention  of  the  testator,  when  clearlv  ex- 
pressed,  must  be  <;iven  effect  in  ])reference  to  any 
surmise  that  he  did  not  mean  what  he  said  but  in¬ 
tended  what  he  said  to  mean  something  else.” 

The  intention  of  the  testator  is  to  be  arrived  at  by 


“what  the  will  a.ciuallv  savs,  and  not  bv  what 
we  may  imagiin*  Ihe  testator  intended  to  say  or 
would  have  said  if  he  had  decided  to  further  ex- 
l)lain  his  intention.” 

Gardner  v.  Vaii  Lintdiugharyi,  69  S.  AV.  (2d)  947 

(Mo.). 


By  no  possible  const  ruction  of  the  will  can  it  be  held 
that  testator  died  intotate  as  to  the  reversion  of  said 
fund,  which  he  s])ecilically  directs  “shall  rev’ert  to  my 
estate  ’  ’. 


In  In  re  Ileiiry's  Estate,  275  X.  Y.  S.  454,  457,  it  was 
said: 

“A  general  residuary  clause  carries  every  in¬ 
terest,  whetluM*  known  or  unknown,  immediate  or 
remote,  unless  It  is  manifestly  excluded.  The  in¬ 
tention  to  include  is  }> resumed.” 


Chief  Justice 
Wyatt,  14  How. 


Tanev,  in  his  ojjinion 
390,  397,  399,  said : 


in 


Bosley  v. 


“But  it  must  be  remembered  that  the  residuary 
clause  in  the  codicil  gives  to  his  wife  all  his  real  as 
well  as  personal  property,  not  otherwise  disposed 
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of;  and  therefore  is  broad  enough  to  embrace  the 
interest  in  question,  although,  in  contemplation  of 
law,  it  belongs  to  the  realty.  *  *  * 


It  is  manifest,  from  the  whole  context  of 


the  will  and  codicil,  that  he  did  not  mean  to  die  in¬ 


testate  of  any  ])ortion  of  his  property;  and  that 
what  did  not  })ass  to  others  by  a  specific  devise  or 


bequest,  should  go  to  his  wife.” 


APPELLANTS’  ASSIGNMENT  OF  ERROR  NO.  IV. 

The  quotation  appearing  on  ]).  36  of  appellants’  brief 
from  paragraj)}!  21  of  the  Auditor’s  Report,  referring 
to  allowance  of  fees,  is  incomplete.  The  paragraph  is 
as  follows  (R.  p.  76) : 

“21.  The  Auditor  finds  that  this  proceeding 
was  for  the  benelit  of  the  trust  estate  and  in  the  in¬ 
terest  of  all  concerned;  and  that  the  allowances 
made  to  the  attorneys  mentioned,  as  well  as  those 
to  the  guardians  ad  liicai,  should  be  paid  from  the 
corpus  of  said  estate.” 

The  fees  recommended  by  the  Auditor,  and  approved 
by  the  Court,  for  payment  out  of  the  corpus  of  the 
trust  estate,  are  as  follows.  (R.  p.  90;  pp.  75-77,  131- 
132): 

“Fees  Recommended  by  the  Auditor 
for  Allowance  Out  of  the  Cor])us  of 
Said  Trust  Estate 

“Fee  to  Dav'id  F.  Smith  as  compensa¬ 
tion  for  his  services  as  guardian  ad 
litem  for  the  defendants,  Joan  C. 

Smith,  Eleanore  ^I.  Smith  and 
Robert  Andrew  Smith,  infants,  $  2,000.00 
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‘‘Fee  to  Austin  F.  Canfield,  as  com¬ 
pensation  for  bis  services  as  guard¬ 
ian  ad  lifcm  foi*  the  defendants, 

Charles  Andrew  Bucy,  Donald  L. 

Bucy,  Karen  ]\[arie  Bucy  and 
Brockenbrougli  Evans,  Jr.,  infants  2^000.00 

“Fee  to  John  E.  Laskey,  as  compensa¬ 
tion  for  services  rendered  and  per¬ 
formed  by  him  in  connection  with 
this  suit,  as  counsel  for  the  plaintitf, 

Ella  M.  Ockei'shausen,  trustee,  5,000.00 

“Fee  to  McKenney,  Flannery  &  Craig- 
hill,  Thomas  F.  Burke  and  Michael 
M.  Doyle,  as  compensation  for  ser¬ 
vices  rendered  by  them  as  counsel  for 
the  defendants,  Henrietta  Kolipinski 
Ev’ans  and  Eniilie  Kolipinski  Bucy, 
individually  and  as  trustees  under 
the  will  of  said  Louis  Kolipinski,  de¬ 
ceased,  3,(fe0.00 

“Auditor’s  fee,  this  reference,  includ¬ 
ing  the  ex})ense  of  reporting  and 
transcribing  testimony,  650.00 

$12,650.00” 

Objection  is  made  by  the  Smith  appellants  to  the 
allowance  of  any  fet‘  to  counsel  for  plaintiff,  on  the 
grounds  that  the  amount  is  excessive,  and  that  it  should 
not  be  paid  from  corpus.  Xo  objection  is  made  by  any 
party  to  any  other  of  the  fees  allowed,  and  no  other 
I)arties  than  the  Smith  appellants  object  to  the  fee  al¬ 
lowed  plaintiff's  attorney,  (See  exceptions,  R.  pp.  92- 
121.) 

Said  Smith  appellants  urge  the  finding  that  the  pro¬ 
ceeding  was  “in  the  interest  of  all  concerned”  is  “ab- 

_  1 

surd  and  arbitrary”.  (Brief  p.  40) 
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The  repeated  statement  of  the  brief,  that  plaintiff 
had  not  been  a  trustee  for  more  than  seventeen  years 
before  the  bill  was  tiled,  is  inaccurate;  until  the  com¬ 
ing  of  age  of  the  second  daughter,  plaintiff  was  trus¬ 
tee  in  law  and  in  fact,  and  thereafter  was  trustee  in 
fact,  doing  the  work  for  the  two  who  were  in  law 
the  trustees.  She  was  not  “disqualified”  nor  “in  de¬ 
fault”.  She  did  not  “intermeddle”  with  the  prop¬ 
erty;  that  would  indicate  she  interfered  in  the  manage¬ 
ment  being  conducted  bv  another.  Xor  were  the  claims 
of  her  bill  “strictlv  and  essentially  adversary”,  or  at 
all  adversary;  slie  stated  the  construction  of  the  will 
as  she  was  advised,  and  there  was  no  attempt  to  pro¬ 
ceed  contrary  to  the  will.  The  fact  that  the  will  gave  cer- 
tain  interests  to  her  rather  than  to  others  does  not 
make  her  assertion  of  right  to  that  gift  an  “adversary” 
proceeding.  (Brief,  i)p.  27,  38,  39,  40.) 

The  will  does  not  require  plaintiff  to  “surrender 
the  trust”  (Brief,  p.  48) ;  she  continued  to  act  as  trus¬ 
tee  until  December  31,  1935,  when  a  consent  order  was 
entered  ])roviding  for  the  turning  over  of  the  prop¬ 
erty  to  the  successor  trustees  without  prejudice  to  any 
of  the  issues  raised  in  the  case  (R.  ])p.  61,  241). 

The  criticism  of  the  title  of  the  cause  (Brief,  p.  39) 
apparently  overlooks  the  fact  that,  upon  a  reversion  of 
the  $12,000.  fund  and  the  $20,000.  fund  claimed  by 
plaintiff',  those  bequests  would  come  into  her  posses¬ 
sion  as  executrix  of  the  estate  and  would  be  bv  her  in 
that  capacity  payable  to  herself  individually. 

The  answer  of  the  defendant  Louis  Kolipinski  (R. 
p.  29)  admitted  the  averments  of  the  bill,  joined  in  its 
prayers,  and  stated  he  was  entirely  satisfied  with  his 
mother’s  management  of  the  real  estate  of  his  de¬ 
ceased  father,  and  if  his  will  could  prevail  he  would  de- 
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sire  her  to  continue  in  its  management.  It  is  not  of 
record  where  said  answer  was  prepared,  an  immaterial 
fact  (Brief,  p.  46).  The  answer  of  the  defendant 
Eleanore  Kolipinski  Smith  (R.,  p.  33),  to  the  same  ef¬ 
fect,  was  filed  through  Daniel  T.  O’Brien,  whom  said 


Eleanore  Kolipinski  Smith  retained  and  employed  as 
counsel  (R.,  pp.  140-141).  Said  defendants  were  then 
respectively  twenty-eight  and  thirty  years  of  age,  (R. 
p.  179)  and  presumably  capable  of  answering  for 
themselves. 

Plaintiff  submits  the  action  of  the  Auditor  in  allow¬ 
ing  the  fees  from  corpus,  and  the  action  of  the  Court 
approving  the  award,  were  justified,  and  that  the  hold¬ 
ing  was  correct  that  “this  proceeding  was  for  the  bene¬ 
fit  of  the  trust  estate,  and  in  the  interest  of  all  con¬ 
cerned.”  It  was  not  a  hostile  or  adversary  proceed¬ 
ing;  plaintiff  in  her  own  right  and  as  executrix  of  the 
estate  of  Louis  Kolipinski,  deceased,  filed  her  bill  for 
the  construction  of  the  will,  admittedly  ambiguous  in 
certain  respects,  and  for  the  decision  of  the  legal  ques¬ 
tion  of  the  ownership  of  the  income  from  approxi¬ 
mately  half  a  million  dollars  worth  of  real  estate.  She 
set  out  the  facts  and  circumstances  in  the  case  neces¬ 
sary  to  the  consideration  of  the  questions  involved, 
and  asked  that  the  Court  construe  the  will,  to  the  end 
that  a  comprehensive  and  adequate  decree  might  be 
entered  and  the  rights  and  duties  of  the  defendant 
trustees  and  the  rights  of  plaintiff  and  of  the  remain¬ 
ing  defendants  in  the  case  in  the  income  of  said  real 
estate,  and  in  the  two  trust  funds  particularly  referred 
to,  might  be  ascertained  and  established,  in  view  of  the 
conflicting  claims  asserted  against  said  income  and 
said  trust  funds. 
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The  services  rendered  by  plaintiff’s  attorney  may 
primarily  liav^e  been  for  the  benefit  of  })laintiff,  but 
ultimatelv  thev  wore  necessary  for  the  settlement  of 

^  w  » 

the  questions  raised  by  other  members  of  the  family 
and  demands  made  ui)on  i)laintiff  concerning*  the  use 
of  the  income  (K.,  i)p.  189,  190-192,  238).  No  evidence 
was  offered  tendin<>:  to  show  that  the  services  were  not 
reasonably  worth  the  sum  allowed;  and  the  authori¬ 
ties  cited  by  the  Auditor  in  his  report  (R.,  pp.76-77), 
with  respect  to  costs  and  fees  payable  from  corpus, 
uphold  his  findings. 

That  fees  of  attorneys  in  proceedings  to  construe  a 
will  may  be  ordered  paid  out  of  the  corpus  of  the  estate 
is  established  by  the  decisions  of  the  courts  of  this 
jurisdiction  in  the  matter  of  the  will  of  James  McDon¬ 
ald,  Administration  No.  21417  (see  55  App.  D.  C.  375) ; 
Equity  No.  40082  was  a  proceeding  to  construe  said 
will  (see  56  Apj).  I).  (\  287) ;  and  counsel  fees  were 
ordered  paid  out  of  the  trust  estate.  Accounts  allow¬ 
ing  such  counsel  fees  appear  in  the  records  of  this 
Court. 

In  other  jurisdictions,  there  have  been  similar  rul¬ 
ings. 

When  it  is  necessary  that  an  action  be  brought  to 
construe  a  will,  a  reasonable  allowance  for  attorneys’ 
fees  is  properly  made  out  of  the  estate.  As  a  general 
rule,  when  a  testator  has  ex])ressed  his  intention  so 
ambiguously  as  to  create  a  difficulty  which  makes  it 
necessary  to  go  into  a  court  of  chancery  to  get  a  con- 
struction  of  the  will,  and  to  remove  the  difficulty,  the 
costs  of  litigation  must  be  borne  by  the  estate. 

Ingraham  v.  Ingraham ,  169  Ill.  432,  48  N.  E. 
561; 

Re  Simon,  55  Conn.  239,  11  A.  36. 
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Ill  Singer  v.  Taylor,  91  Kans.  190,  it  was  held  that, 
as  there  was  ambiguity,  the  court  was  justified 

I 

“in  not  onlv  assessing  the  costs  of  the  litigation 
against  the  estate  but  also  in  allowing  reasonable 
attorney’s  fees  payable  out  of  the  estate  to  the  de¬ 
feated  as  well  as  the  successful  party.” 


In  Namiie  Clayton  v.  Charles  F,  Stein  and  Richard 
E.  Preuss,  135  Md.  684,  109  A.  444,  the  Court  was  deal¬ 
ing,  as  here,  with  the  failure  of  a  testator  to  express 
with  sufficient  clearness  his  intention  as  to  the  disposi¬ 
tion  of  his  estate,  thereby  necessitating  an  action  to 
construe  his  will.  On  the  cpiestion  of  the  allowance  of 
counsel  fees  the  Court  said: 


“In  view  of  the  special  nature  of  the  difficulty 
which  occasions  such  a  proceeding,  it  is  well 
settled  that  the  estate  is  pro])erly  chargeable  with 
the  costs  when  a  judicial  construction  of  a  will  is 
reasonably  necessary  (Buchanan  v.  Llovd,  64  Md. 
313).” 


See,  also:  McCormick  v.  Hall,  337  Ill.  232,  240. 


Considering  the  cases  cited  by  appellants,  the  lan¬ 
guage  of  the  Supreme  Court  in  Ilobbs  v.  McLean,  117 
U.  S.  567,  582  (Brief,  pp.  40-41)  was  used  concerning 
an  attempt  of  an  assignee  in  bankrui)tcy  of  one  part¬ 
ner  to  a  government  contract  to  collect  compensation 
for  services,  expenses  and  attorneys’  fees  incurred  in 
his  attemjjt  to  i)revent  the  other  partners  from  ob¬ 
taining  a  fund  to  which  the  courts  held  them  entitled 
from  a  judgment  in  the  Court  of  Claims  in  a  suit  on 
said  contract. 

V anSenden  v.  WilJihison,  64  App.  D.  C.  175  (Brief, 
p.  41)  disallowed  a  fee  to  an  attorney  who  prosecuted 
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a  suit  against  VanSendon’s  estate,  asserting  a  claim 
for  rents  collected  under  an  assignment  to  VanSenden 
and  claimed  not  to  have  been  applied  in  accordance 
with  the  assignment.  The  quotation  contains  several 
verbal  inaccuracies. 

The  order  in  Holland  Ba)iking  Company  v.  Conti¬ 
nental  Bank  of  Jackson  County^  9  Fed.  Supp.  986,  987 
(brief,  p.  42)  was  set  aside  in  75  F.  (2d)  713.  It  in¬ 
volved  liquidation  of  a  national  bank  and  fees  for 
services  to  the  attoniev  for  a  committee  of  stock- 
holders. 

The  six  cases  cited  in  the  quoted  portion  of  the  an¬ 
notation  following  Be  (iratto)K  79  A.  L.  R.  517,  521, 
538  (brief  p.  42),  are  the  three  from  which  quota¬ 
tions  ap])ear  on  ])p.  42-44,  and  the  three  cited  on  p.  44. 

In  City  Bank  and  Trust  Co.  v.  McCaa^  213  Ala.  579, 
(p.  42  of  brief)  the  bill  filed  sought  a  construction  of 
the  words  ‘‘divided  equally  among  my  children”  so 
as  to  exclude  one  child,  non  compos  mentis^  for  whom 
a  special  trust  had  been  established.  The  court  said 
the  language.was  “plain  and  unambiguous  and  not 
open  to  construction”,  and  that  the  proceedings  did 
not  benefit  the  entire  estate. 

In  Mud  ye  v.  Mudyc,  155  Md.  1,  testator’s  grand¬ 
daughter,  a  legatee,  filed  against  her  father,  the  exec¬ 
utor  and  residua rv  devisee  and  legatee  of  the  estate,  a 
bill  in  equity  for  construction  of  the  will,  claiming  her 
bequest  should  be  $5000.  more  than  the  executor  had 
paid  her.  The  cause  was  decided  in  her  favor.  There¬ 
after  she  jietitioned  the  Orphans’  Court  to  allow  her 
from  the  estate  the  fee  of  her  attorney  for  services  in 
the  equity  cause.  It  was  held  that  the  Orphans’ 
Court  had  only  special  and  statutory  authority,  and 
could  allow  such  expenses  only  under  the  statute  pro- 
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viding  for  payment  of  ‘‘costs  and  extraordinary  ex¬ 
penses  *  *  which  the  court  may  think  proper  to  allow, 
laid  out  in  the  recovery  or  security  of  any  part  of  the 
estate.’’  The  court  held : 

“This  being  so,  the  Orphans’  Court  had  no 
power  or  authority  to  allow  a  counsel  fee  out  of 
corpus.” 

The  quotation  appearing  on  page  44  as  from  Tra- 
niell  V.  Trani(dl,  162  Tenn.  1,  23,  24,  is  in  fact  from  the 
text  of  the  annotation  appearing  in  79  A.  L.  E.,  at  p. 
539.  The  Tramell  suit  was  filed  by  the  heir,  in  opposi¬ 
tion  to  the  will.  Although  his  counsel  fees  were  not  al¬ 
lowed  out  of  the  estate,  the  court  held  that  inasmuch 
as  his  contention  had  been  sustained  as  to  personal 
estate  not  specifically  bequeathed,  all  the  costs  of  the 
cause  were  taxed  against  the  estate. 

The  allowance  denied  in  Hinckley  v.  Stchhins,  (1892) 
3  Cal.  Unre]).  478,  29  Pac.  52,  was  asked  by  an  attor¬ 
ney  for  a  charity,  a  beneficiary  under  the  wdll,  for 
services  in  litigation  attempting  to  increase  its  gift  at 
the  expense  of  the  residuary  legatee. 

In  Simmons  v.  Hubbard  (1883)  50  Conn.  574,  an 
action  against  executors  and  testamentary  trustees  to 
recover  an  annuitv  and  for  construction  of  will,  it  was 
held  plaintiff’s  attorney’s  fees  could  not  be  allowed 
out  of  the  estate. 

The  will  considered  in  Halstead  v.  Meeker j  18  N.  J. 
Eq.  136,  directed  the  executors  to  “place  the  sum  of 
twenty  thousand  dollars  of  my  estate  at  interest  in 
some  good  and  safe  investment”  for  benefit  of  his 
daughter.  Testator  owned  a  large  amount  of  divi¬ 
dend-paying  stocks,  and  the  daughter  contended  that 
$20,000.  par  value  of  those  stocks  should  be  placed  in 
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her  trust  fund.  The  court  held  there  was  no  ambigu¬ 
ity  about  the  word  “dollars’’.  Taxable  costs  on  both 
sides  were  ordered  paid  out  of  the  estate,  but  the  court 
held  it  was  not  a  proper  case  for  allowance  of  counsel 
fees  to  complainant. 

Plaintiff  submits  there  is  an  abundance  of  evidence 
in  the  record  in  this  cause  to  support  the  finding  of  the 
Auditor  that  the  services  of  the  attorney  for  plaintiff 
were  fairly  and  reasonably  worth  .$5,000.00  (R.,  pp. 
237-243),  and  that  the  allowance  of  fees  from  corpus, 
in  a  proceeding  for  the  construction  of  an  ambiguous 
will,  is  authorized  bv  the  holdings  of  this  court  and  of 
the  courts  of  other  jurisdictions. 

APPELLANTS*  ASSIGNMENTS  NOS.  V.  AND  VI. 

In  the  above-numbered  assignments,  counsel  for  a])- 
pellants  makes  the  claim,  for  which  he  says  “a  study 
of  the  books  affords  little  in  the  way  of  precedent” 
(Brief,  p.  47),  that  because  depreciation  allowed  by  in¬ 
come  tax  regulations  has  been  deducted  from  tax  re¬ 
turns  of  income  from  the  trust,  over  a  number  of  years, 
amounting  at  the  close  of  1934  to  $124,560.13,  and  at 
the  close  of  1935  to  $129,058.43,  plaintiff  should  be  re¬ 
quired  to  pay  over  in  cash  to  the  ])rincipal  of  the  trust 
the  sum  of  $124,560.13,  the  1934  total. 

When  testator  made  his  will,  in  1910,  there  was  no 
income  tax  statute  in  existence ;  and  when  he  died,  the 
statute  did  not  require  taxation  of  trust  income  except 
when  distributed.  See  Smietanka  v.  First  Trust  and 
Savings  Bank,  257  U.  S.  602. 

The  item  of  the  will  devising  “all  mv  real  estate” 
directed  collection  of  “all  income  therefrom  arising” 
and  the  use  of  “said  income”  for  the  benefit,  supi)()rt 
and  maintenance  of  his  wife  (R.,  p.  10).  There  is  noth- 
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ing  in  the  will  even  remotely  indicating  any  intention 
that  a  reserve  for  any  purpose  should  be  set  up.  The 
statement  of  his  intention  that  his  real  estate  ‘‘should 
be  preserved  as  a  whole”  refers  only  to  the  matter  of 
sale  and  reiiu’estment  (R.,  p.  10). 

During  ])Iaintiff’s  management  of  the  trust,  all  in¬ 
come  was  currently  received  by  her.  There  was  no 
accumulation  of  income;  she  paid  the  expenses  of  the 
upkeep  of  the  property,  and  the  household  expenses, 
and  “spent  most  of  it  on  the  children  all  the  time” 
(R.,  PI).  182,  196).  She  kept  accounts  of  her  manage¬ 
ment;  her  books  were  single  entry,  kept  on  basis  of 
receipts  and  disbursements,  with  no  capital  accounts 
and  no  reserve  account,  and  showed  income  received 
and  disbursement  of  that  income  in  the  management 
and  j)rotection  of  the  real  estate  and  for  the  support  of 
the  family.  (R.,  pj).  196,  213,  222,  226-227.)  She  had 
no  “capital”  in  the  trust  excei)t  the  real  estate;  until 
the  receipt  of  proceeds  of  sale  of  the  Avenue  property 
(R.,  pp.  184-185,  192-194)  in  1931,  there  was  no  corpus 
cash.  She  set  up  no  reserve  for  depreciation.  (R.,  p. 
222.) 

Income  tax  returns  were  made  each  year;  Mr.  Hay¬ 
den,  the  real  estate  agent,  made  them  at  first,  and  after 
plaintiff’s  I'emarriage  ^Ir.  Ockershausen  made  them, 
after  consultations  with  representatives  of  the  Inter¬ 
nal  Revenue  Bureau.  (R.,  pp.  220,  225.)  After  his  death 
in  1933  the  returns  were  made  by  A.  Harding  Paul, 
income  tax  attorney.  (R.,  p.  221.)  It  does  not  appear 
of  record  whether  returns  prior  to  1934  were  made  as 
a  return  for  the  trust  by  herself  as  trustee,  or  by  her¬ 
self  as  trustee  or  individually;  in  returns  including 
onlv  the  usual  i-ental  income  the  result  would  have  been 
the  same,  for  all  income  was  distributed.  The  fact  that 


for  the  year  1931,  when  there  were  both  rental  income 
and  taxable  capital  gains  included  in  one  return,  the 
United  States  called  for  a  return  for  the  trust  (R.  ])p. 
80,  200,  226)  indicates  that  the  original  return  at  least 
for  that  year  had  been  made  as  a  return  of  the  sole 
beneficiarv  under  the  trust. 

•r 

The  two  returns  appearing  in  the  record,  those  for 
1934  and  1935,  were  prepared  by  Mr.  Paul,  in  the  name 
of  ‘‘LOUIS  KOLTPIXSKI  TRUST,  EMILIE  KO- 
LIPINSKI  BUCY  AND  HENRIETTA  KOLIPIN- 
SKI  EVANS,  TRUSTP]ES”.  They  were  executed  by 
Mr.  Paul,  and  state  they  were  i)rc))ared  by  him  from 
records  furnished  by  the  agent  of  the  fiduciaries  (R., 
pp.  231,  234).  Each  carried  the  usual  depreciation 
schedule,  with  details  of  the  calculation  of  the  deduc¬ 
tions  from  total  rental  income  to  arrive  at  taxable  in¬ 
come  under  the  statute. 

In  the  hearing  before  the  Auditor,  one  of  defen¬ 
dants’  exhibits  was  a  statement  of  gross  and  net  in¬ 
come  of  the  estate  over  a  period  of  years,  which  plain¬ 
tiff  pre{)ared,  from  figures  shown  on  income  tax  re¬ 
turns,  for  the  defendant  Henrietta  Kolipinski  Evans, 
who  said  her  husband  wanted  to  know  what  the  net 
income  was.  (R.,  p.  224.)  The  examination  of  plain¬ 
tiff  by  counsel  for  defendants  (R.,  pp.  220-225)  seemed 
to  be  an  attem])t  to  establish  that  in  addition  to  receiv¬ 
ing  all  the  income  of  the  real  estate  she  had  taken  from 
some  undisclosed  source  the  amounts  shown  on  income 
tax  returns  as  deductions  for  depreciation  (R.,  pp.  220- 
223).  Plaintiff  denied  she  had  taken  any  such  sums  (R., 
p.  221),  and  as  a  matter  of  fact,  there  was  no  source 
from  which  she  could  have  taken  them.  The  questions 
asked  were  inapplicable  to  a  situation  where  all  income 
was  received  and  was  expended,  and  there  \vere  no  cap¬ 
ital  accounts. 
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Counsel  for  appellants  at  the  very  basis  of  his  argu¬ 
ment  has  confused  ‘^depreciation”,  an  arbitrary  ac¬ 
counting  item  in  the  calculation  of  taxable  income  un¬ 
der  Internal  Revenue  regulations,  with  a  “reserve  for 
depreciation”,  an  actual  amount  of  cash  set  aside 
under  requirements  of  a  statute  or  a  trust  instrument. 
Said  argument  overlooks  the  facts  that  Dr.  Kolipin- 
ski’s  will  contains  no  requirement  and  no  intimation 
that  such  a  reserve  should  be  set  up,  and  that  the 
statutes  of  this  jurisdiction  do  not  require  it;  also  the 
established  princi])le  that  a  life  tenant  is  not  respon¬ 
sible  for  obsolescence  or  depreciation,  but  only  for 
making  ordinary  and  usual  repairs,  and  that  there  is 
no  requirement  upon  a  life  tenant  to  add  to  corpus  an 
amount  representing  depreciation. 

“The  substantial  and  uncontradicted  evidence  relat¬ 
ing  to  the  depreciation  reseiwe”  (appellants’  Brief,  pp. 
oO,  52)  is  that  there  is  not  and  never  has  been  such  re¬ 
serve  (R.,  pp.  222,  227).  The  taking  of  credit  for  “de¬ 
preciation”  in  calculating  taxable  income  in  tax  re¬ 
turns,  under  the  regulations,  does  not  constitute  a  rep¬ 
resentation  to  the  United  States  that  the  amount  has 
been  actually  set  aside  in  cash ;  and  there  is  nothing  of 
record  to  indicate  that  the  returns  filed  by  plaintiff  led 
the  United  States  “to  believe  that  the  reserve  is  actu¬ 
ally  being  set  aside”  (brief,  p.  54). 

Answering  the  five  points  in  which  counsel  for  ap¬ 
pellants  says  beneficiaries  are  “prejudiced”  (brief,  p. 

D(): 

First,  there  never  was  a  “fund”  for  restoration  and 
replacement  of  corpus  i)roperties;  the  trust  contained 
onlv  real  estate. 

Second,  the  remaindermen  and  subsequent  bene¬ 
ficiaries  take  their  interests  subject  to  ordinary  wear 
and  tear  and  obsolescence. 
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Third,  plaintiff  has  not  ‘‘taken”  or  “recaptured” 
anvthin<i:  from  any  source. 

Fourth,  the  March  1,  1913,  basic  value  is  applicable 
only  in  event  of  a  sale  or  transfer,  as  a  time  for  com- 
pariiiii;  values  for  calculatin.ir  taxable  piin  and  loss 
under  the  statute,  and  its  application  is  not  within 
plaintiff’s  control. 

Fifth,  in  event  of  a  sale,  the  computation  of  taxable 
gain  or  loss  thereon  for  income  tax  ])ur])oses  would 
take  into  consideration  the  factor  of  depreciation,  re¬ 
gardless  of  whether  the  taxi)ayer  had,  in  previous 
years,  taken  the  current  deductions  for  depreciation 
allowance  under  the  statute. 

The  argument  (brief,  }).  56)  that 

“the  lower  court  had  no  authority  to  interpret 
the  will  in  respect  of  the  dei)reciation  question  in 
the  circumstances  of  this  case” 


is  inconsistent  with  tlie  jireceding  statements  of  his 
many  efforts  to  have  the  Aiulitor  and  the  (\)urt  below 


decide  that  vcmw  (piestion  (R.,  ])p.  61-62,  72-73,  91-92, 
101-102,  133-134;  brief,  pp.  50-53,  57-58). 

Plaintiff  relies  ut'on  the  following  authorities  as 
establishing  the  lack  of  merit  in  the  contention  of  ap¬ 
pellants  that'  any  part  of  the  income  should  be  set 
aside  for  a  dei)reciation  reserve: 

WJufroixh  v.  Blair,  58  A})p.  1).  (’.  104,  25  (2d)  528, 

Commissio)irr  v.  Fr(  idcr,  62  ¥.  (2d)  73,  Burnet  v. 
Whitcomb  (2  cases),  62  A])p.  I).  F.  170,  and  176,  F  re  ti¬ 
ler  V.  Ilelrerittg,  291  U.  S.  35,  and  WJdtromb  v.  Ilclvcr- 
ing,  291  U.  S.  53,  dealt  with  the  will  of  A.  C.  Whitcomb, 
who  died  in  California  in  1889,  leaving  an  estate  con¬ 
sisting  largely  of  cash  and  securities,  in  trust  to  pay 
the  income  to  his  widow  and  children,  with  remainder 
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to  the  descendants  ol*  his  children.  The  will  gave  no 
directions  for  deductions  for  depreciation.  Through 

reinvestments  bv  tlie  trustee  the  estate  became  almost 

•• 

entirely  improved  real  estate.  In  certain  income  tax 
returns  the  trustee  deducted  from  gross  income  an 
amount  representing  depreciation,  but  in  fact  distrib¬ 
uted  the  entire  income.  This  court  in  58  App.  D.  C. 
104,  considered  the  claim  of  the  son’s  widow  to  be  en¬ 
titled  to  deduct  from  her  individual  return  a  propor¬ 
tionate  share  of  the  calculated  depreciation,  and  said : 

“The  ai)pellant  as  life  tenant  in  the  trust  es¬ 
tate  was  entitled  to  receive  the  full  one-ninth  of 
the  income  therefrom,  without  regard  to  exhaus¬ 
tion  or  wear  and  tear  of  the  corpus  of  the  estate, 
and  that  is  what  appellant  actually  received  from 
the  trustee  as  her  distributive  share  of  the  income. 
The  trustee  was  not  entitled  to  withhold  any  part 
of  her  share  of  the  income  of  the  trust  estate  in 
order  to  make  good  the  exhaustion  or  wear  and  tear 
of  the  capital  assets  of  the  estate;  nor  did  the  trus¬ 
tee  in  fact  do  so.  C’ai)ital  losses  in  such  cases  fall 
ui)on  the  reversioners  or  remaindermen,  and  not 
u])on  the  life  tenant.  Therefore  the  payment  made 
by  the  trustee  to  appellant  was  in  fact  and  law 
the  distributive  share  of  the  income  to  which  she 
was  entitled  as  life  tenant,  and  consisted  in  no 
])art  of  capital  depreciation  restored  to  her.:  It 
was  therefore  taxable  in  her  hands.  This  conclu¬ 
sion  is  not  negatived  by  the  fact  that  the  trustee 
was  entitled  to  enter  deductions  for  capital  Tosses 
01*  gains  in  his  i-eturn  for  the  trust  estate  as  a  sin- 
gle  entitv.”  . 

1 

In  Co7U}nissio)t('r  v.  Ft'culcr,  62  F.  (2d)  733,  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Eighth  Circuit  held  that 
in  the  absence  of  provision  in  statute  or  trust  the  de¬ 
duction  could  not  be  made. 
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Meantime  the  trustee  filed  his  accounts  in  the  state 
court  in  ralifornia,  and  that  court  ordered  certain 
amounts  placed  in  a  reserve  for  de])reciation,  and  re¬ 
quired  the  beneficiaries  to  return  to  the  trustees  the 
amounts  of  overi)avnient.  Bv  ai>Teement  between  the 
trustee  and  the  beneficiaries,  the  latter,  instead  of  re¬ 
turning  cash,  gave  the  trust  their  notes,  without  inter¬ 
est,  payable  at  the  termination  of  the  trust,  to  repre¬ 
sent  the  amounts  returned  to  make  up  the  reserve. 

In  the  two  cases  in  62  Aj)]).  D.  C.  this  court  reiterated 
its  former  decision,  holding  that  since  the  California 
court’s  order  did  not  i*est  on  a  state  statute  or  on  an 
interpretation  of  the  will  it  did  not  make  the  case  an 
excejition  to  the  rule. 

The  Supreme  Court  in  Freulcr  v.  Jlclrcnitq  and 
Whitcomb  v.  IJeh'cring,  in  291  U.  S.,  considered  the 
effect  of  the  state  decision  on  Section  219  of  the  Bev- 
enue  Act  of  1921,  concerning  “distributable  income”, 
and  the  majority  of  the  Court  held  that  said  decision 
was  the  “order  «-overning  the  distribution”  within  the 

Cl 

meaning  of  that  section.  Justices  Cardozo,  Brandeis 
and  Stone  dissented,  being  of  opinion  the  decree  of 
this  Court  should  be  affirmed. 

Mr.  Justice  Cardozo,  writing  the  dissenting  opinion, 
did  not  “speak  of  depreciation  allowances  in  trust  es¬ 
tates  as  an  ‘accretion  to  corpus’  ”  (a])pellants’  brief, 
p.  56).  The  Justice,  criticising  the  depreciation  re¬ 
serve  set  up  (not  a  “depreciation  allowance”  in  an  in¬ 
come  tax  return)  referred  to  an  argument  made  before 
the  court  that  the  overpayments  if  restored  “would  be 
accretions  to  coqius  of  the  trust”  (291  U.  S.,  at  ]).  52). 

In  Laflin  v.  Commissioner,  69  F.  (2d)  460,  decided 
after  the  two  Supreme  Court  decisions  in  the  Whit¬ 
comb  case,  the  question  was  whether  petitioner  as  tes- 
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tamentarv  trustee  was  entitled  to  withhold  from  taxa- 
tion  certain  amounts  which  she  had  annually  set  aside 
out  of  the  trust  income  j)ayable  to  her  as  beneficiary, 
as  a  depreciation  reserve  on  a  valuable  commercial 
building.  The  court  said: 

‘‘It  is  a  rule  of  general  application  that  the  bene- 
ficiarv  of  a  trust  entitled  thereunder  to  receive  the 
income  from  sueli  pro})erty  may  not  be  required  to 
sulfer  a  deduction  from  such  income  for  the  crea¬ 
tion  of  a  sinking  fund  to  provide  for  depreciation 
and  obsolescence,  unless,  indeed,  the  trust  instru¬ 
ment  or  the  law  of  the  state  makes  provision  there¬ 
for.  We  find  nothing  in  the  trust  instrument  itself 
which  would  authorize  the  life  tenant  to  set  up  such 
a  reserve.  There  is  the  general  authority  to  pay 
‘all  taxes  and  special  assessments  and  all  water 
rates  and  all  other  i)ublie  charges  of  every  kind 
and  descrii)tion  whatsoever  on  all  of  the  property 
belonging  to  the  trust  estate,  and  also  all  cost  of 
insurance  and  all  necessary  and  proper  costs, 
charges  and  expenses  of  any  and  every  kind  and 
description  whatsoever  connected  with  or  growing 
out  of  the  management  of  the  trust  estate  or  the 
exercise  of  any  of  the  powers  conferred  by  this  my 
Will  on  my  said  Trustee.’ 

“But  in  our  judgment  this  does  not  even  sug¬ 
gest  any  duty  or  right  to  set  apart  a  sinking  fund 
to  ])rovide  for  dei)reeiation. 

“We  do  not  find  that  the  law  of  Illinois  author¬ 
izes  or  requires  tlie  setting  up  of  such  a  reserve  as 
between  the  life  tenant  and  the  remainderman. 
Generally  speaking,  depreciation  and  obsolescence 
of  such  propertv  must  be  borne  by  the  latter.  Hub- 
bell  V.  Burnet,  46  F.  (2d)  446  (C.  C.  A.  8) ;  * 

In  the  case  of  In  re  Edgar's  Will,  157  Misc.  10,  282 
N.  Y.  S.  795,  the  trustees  of  the  estate  set  aside  out  of 
income  a  reserve  for  depreciation  for  certain  years. 
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The  will  authorized  them  to  make  improvements  and 
gave  them  broad  powoi's  of  sale,  but  did  not  authorize 
a  depreciation  reserv’e.  The  court  said: 


‘‘It  has  been  said  that  it  is  a  poor  rule  that  does 
not  work  both  wavs.  If  it  is  the  dutv  of  the  life 
tenant  or  cestui  (pie  trustent  to  turn  over  to  the 
remaindermen  the  trust  or  other  pro})erty  in 
equally  as  good  condition  and  of  the  same  value  as 
it  was  at  the  creation  of  the  tenancy  or  trust,  there¬ 
by  subjecting  the  life  tenant  or  beneficiary  to  in¬ 
terim  losses,  then  the  holder  of  the  intermediate 
estate  should  be  entitled  to  all  gain  or  accretions 


at  the  time  of  the  vesting  in  possession  to  the  re¬ 
mainderman.  Such  is  not  the  rule  for  accretions 
to  the  corpus  lielong  to  the  remainderman  (cases). 
And  losses  are  for  the  same  reason  chargeable 
against  })rincipal.  Kaufman  v.  Conimr.  Int.  Rev. 
(C.  i\  A.),  44  F.  (2d)  144.  *  ^  * 

“Concluding  that  the  trustees  mav  not  set  aside 


a  de])reciation  fund  out  of  income,  the  objections 


are  sustained.” 


In  its  opinion  the  Edgar  case  cited  Smith  v.  Keteltas^ 
62  App.  Div.  174,  70  X.  Y.  S.  1065,  and  said  of  the  situa¬ 
tion  in  that  case : 


“In  the  Smith  case,  in  this  connection,  it  is  in¬ 
teresting  to  note  that  the  testator  died  in  1817,  and 
that  a  trust  for  his  daughter  did  not  terminate 
until  June  20,  1894,  a  period  of  77  years.  If  we 
assume  that  1Vl>  per  cent,  of  the  value  of  pro})erty 
set  aside  yearly  is  a  fair  depreciation  sinking  fund, 
it  would  be  possible  for  the  remainderman  to  not 
only  have  the  property  itself,  but  115.5  per  cent,  of 
its  value  in  cash  in  addition  thereto.” 


In  In  rc  Crimmins  EM  ate.  288  X.  Y.  S.  552,  the  court 
said : 

“The  special  guardian  (for  infant  remainder¬ 
man)  also  objects  to  the  failure  to  set  up  a  de])re- 
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ciation  reserv^e  to  cover  obsolescence  or  diminution 
in  value  of  buildings  and  equipment.  *  ^  Noth- 
in<r  in  this  will  indicated  anv  intention  bv  the  tes- 
tator  that  the  life  tenant  should  be  compelled  to 
give  up  some  of  the  operating  net  income  so  as  to 
furnish  a  reserve  for  obsolescence  on  buildings. 
On  the  contrary,  the  will  shows  the  testator’s  in¬ 
tention  to  first  care  for  the  income  beneficiarv. 
Accordinglv,  the  reserve  out  of  income  is  held  to 
])e  unnecessary,  and  the  objection  of  the  special 
guardian  in  respect  of  a  reserve  is  overruled.” 


In  view  of  the  statement  of  counsel  for  appellants, 
a]q)earing  on  p.  55  of  his  brief : 

‘^The  ordinary  rule  at  common  law  was  that 
remaindermen  took  all  the  risk  of  shrinkage  in  the 
estate  and  that  a  testamentarv  trustee  could  not 
claim  an  allowance  for  depreciation  under  the  in¬ 
come  tax  statutes  of  the  United  States,  *  * 


it  is  not  strange  that  his  ‘‘close  examination  of  the 
books  fails  to  disclose  a  case  in  point”  (Brief,  p.  56). 

Said  Assignments  Nos.  V.  and  VI.  are  further  di¬ 
rected  to  the  failure  of  the  court  to  make,  or  to  require 
the  Auditoi*  to  make,  special  findings  and  conclusions, 
under  Equity  Rule  70V2>  on  the  subject  of  depreciation. 

Under  the  decree  of  June  22,  1936,  plaintiff  filed 
with  the  Auditor  her  account  of  the  corpus  of  the  trust 
as  found  by  the  Court  (R.,  pp.  78-90).  She  charged 
herself  with  the  real  estate  devised  bv  decedent,  iriclud- 
ing  proceeds  of  insurance  policy  on  a  dwelling  de¬ 
stroyed  by  fire,  and  the  entire  proceeds  of  sale  of  the 
Pennsylvania  Avenue  property,  and  with  the  $20,000.00 
fund  found  by  said  decree  to  be  “part  of  the  corpus 
of  the  trust  estate  created  bv  the  will”.  She  claimed 
credit  for  corpus  ])roperty  turned  over  to  the  successor 
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trustees,  and  for  expenditures  claimed  by  her  to  be 
properly  chargeable  to  corpus,  for  which  expenditures 
she  produced  vouchers. 

Xo  testimony  was  })resented  tending  to  indicate  that 
any  other  ])roperty  constituting  part  of  the  corpus  ever 
came  into  her  possession. 

After  the  hearing,  the  guardian  ad  litem  for  the 
Smith  infant  defendants  sought  to  have  the  Auditor 
make  special  findings  of  fact  and  conclusions  of  law 
on  the  subject  of  depreciation  and  obsolescence,  to  the 
effect  that  plaintiff  in  income  tax  returns  claimed  de¬ 
preciation  amounting  to  $124,560.13,  and  that  said  sum 
should  be  added  to  the  corpus  account.  (R.,  pp.  72-73, 
61.) 

The  Auditor  filed  his  report  and  stated  plaintiff’s 
account  of  the  corpus,  showing  item  by  item  each  of 
the  ex})enditures  for  which  she  claimed  credit,  allowing 
certain  of  them  and  disallowing  the  remainder.  The 
re])ort  made  no  reference  to  the  re(|uest  for  findings, 
but  did  not  add  said  amount  of  $124,560.13  to  the 
cor])us.  AVith  the  report  he  filed  the  transcri])t  of  tes¬ 
timony  taken  before  him,  and  the  vouchers  and  exhib- 
its  pi-esented.  (R.  p.  74.)  The  testimony  established 
that  no  depreciation  reserve  had  been  set  up.  (R.,  p. 
222). 

The  findings  of  the  court  determined  what  consti¬ 
tuted  the  corpus  of  the  estate,  and  that  question  was 
not  before  the  Auditor;  he  could  not  consider  and  de¬ 
termine  a  point  not  in  issue,  and  in  fact  precluded  by 
the  court’s' finding  and  decree  upon  which  the  refer¬ 
ence  was  had,  and  he  could  not  entertain  a  request  for 
such  determination.  Plaintiff  charged  herself  with 
all  that  was  held  by  the  court  to  be  part  of  said  trust 
estate  created  by  the  will.  The  proceedings  presented 
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no  question  of  anything  chargeable  to  plaintiff  except 
that  corpus,  for  the  court  held  that  the  net  income  be¬ 
longs  to  her  for  life. 


Neither  the  statutes  nor  rules  of  court  in  the  District 
of  Columbia  require  that  the  Auditor  shall,  in  addition 
to  his  usual  report  and  account,  make  findings  pf  fact 
and  conclusions  of  law  as  such.  The  whole  report  is  a 
finding  of  fact  upon  the  issues  referred  to  him,  and  a 
conclusion  of  law  in  so  far  as  points  of  law  are  in¬ 
cluded  in  the  reference.  He  is  not  required  to'  state 
every  subsidiary  circumstance  supporting  his  ultimate 
conclusion  as  to  facts,  nor  to  narrate  matters  having 
no  probative  force  in  his  final  determination.  The  re¬ 
port  is  subject  to  exception,  with  the  burden  on  the  ex¬ 
ceptant  to  point  out  the  evidence,  or  lack  of  it,  on  which 
he  relies  for  such  exception. 

In  Field  et  al.  v.  Holland  et  aL,  6  Cranch,  13,  21,  Mar¬ 
shall,  C.  J.,  said  of  auditors : 


“They  do  not  decree,  but  prepare  materials  on 
which  a  decree  mav  be  made.” 

Federal  Equity  Rule  l^V'2  requires  “courts  of  first 
instance”,  in  deciding  suits  in  equity,  to  find  facts 
specially  and  state  separately  conclusions  of  law  there¬ 
on;  it  was  amended  to  apply  to  decrees  granting  or 
refusing  interlocutory  injunctions.  It  does  not  in  terms 
indicate  an  intention  that  it  shall  apply  to  reports  of 
masters,  and,  so  far  as  authority  is  found,  has  never 
been  held  so  to  apply.  The  Federal  rules  provide  for 
filing  exceptions  to  reports  of  Masters,  as  do  the  local 
rules  for  exceptions  to  the  report  of  the  Auditor;  and 
the  Federal  cases  uniformly  hold,  as  our  rules  require 
(Rule  65,  par.  2),  that  the  excepting  party  shall  point 
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out  particularly  the  ])art  or  parts  excepted  to,  and 
state  the  gTounds  of  the  exception. 

As  to  the  cases  cited  by  a})])ellant  (brief,  j)]).  58-59) : 

In  Siano  v.  Ilclvering,  79  F.  (2d)  444,  445,  there  was 
no  reference  to  an  auditor  or  master;  th.e  suit  was  for 
a  mandatory  injunction  to  reinstate  a  revoked  alcohol 
])ermit.  The  order  recited  that  the  court,  on  the  arjru- 
ment  and  record,  was  of  opinion  there  was  evidence  to 
su])port  the  revocation,  and  refused  the  injunction. 

The  quotation  api)earing  as  from  Sfate  Board  of 
Tax  Comynlssioiicrs  v.  Jackson,  283  U.  S.  527,  533,  is 
co})ied,  as  to  the  first  parai»’rai)h  thereof,  from  a  quota¬ 
tion  from  that  case  appearin<i-  in  Siano  v.  Ilclvcring ; 
the  second  parag*rapli  of  the  quotation  on  i)ag-e  59  is 
from  the  Siano  case,  not  from  the  Supreme  Court  case, 
which  was  decided  ^lay  18,  1931. 

In  Toledo  P.  d'  IF.  B.  B.  Co.  ct  al.  v.  Peoria  d  P. 
Union  Rg.  Co..  72  F.  (2d)  745,  747,  althouuli  the  court 
criticised  the  form  of  the  blaster’s  report,  it  affirmed 
the  decree  approving  it. 

The  report  and  account  of  the  Auditor  iii  the  instant 
case  was,  as  found  by  the  Court  below  (R.,  }).  250) 

‘‘all  that  the  Auditor  was  recpiired  to  do  and  all 
that  he  had  any  authority  to  do’’, 


and  the  Court  did  not  err  in  overruling  the  excep¬ 
tion  Xo.  11  of  the  Smith  defendants  and  their  motion 
to  remand. 

CONCLUSION. 

The  appellee  Ella  M.  Ockershausen,  plaintiff  below, 
submits  that  the  appellant  Eleanore  Kolipinski  Smith 
has  no  estate  or  interest  in  the  net  income  of  the  trust 
during  the  life  of  plaintiff;  that  plaintiff  is  entitled 
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during  her  life  to  the  net  income  of  said  trust ;  that  the 
$12,000.00  fund  mentioned  in  the  fifth  Item  of  the  will 
belongs  absolutely  to  plaintiff ;  that  the  trustees  should 
be  required  to  pay  to  plaintiff’s  counsel  the  fee  of 
$5,000.00  from  the  corpus  of  the  trust;  that  plaintiff  is 
not  required  to  set  up  any  depreciation  reserve  or  to 
pay  over  to  the  corpus  of  the  trust  any  sum  represent¬ 
ing  depreciation;  and  that  the  decree  of  the  court  be¬ 
low,  in  so  far  as  it  is  appealed  from  by  the  Smith  ap¬ 
pellants,  should  be  affirmed. 

John  E.  Laskey, 
Attorney  for  Appellee 
Ella  M,  Ocher shausen. 
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IN  THE 


Winitth  States;  Court  of  ^ppeate 

FOR  THE  DISTRICT  OF  COLUMBIA. 
October  Term,  1937. 


No.  7063. 

I 

P]lla  j\I.  Ockershausex,  Appellant^ 

V. 

Henrietta  Kolipinski  Evans, 

Henrietta  Kolipinski  Evans  and 

Emilie  Kolii’inski  Bucy,  Trustees,  et  al.,  Appellees, 


No.  7064. 

P]leanore  Kolipinski  Smith,  et  al..  Appellants, 

V. 

Ella  M.  Ockershausex,  et  al..  Appellees,  ' 


REPLY  BRIEF  FOR  APPELLEE,  EMILIE  KOLI¬ 
PINSKI  BUOY,  AS  TRUSTEE  IN  APPEAL  NO. 
7063,  AND  INDIVIDUALLY  AND  AS  TRUSTEE 
IN  APPEAL  NO.  7064. 


Proceedings  in  the  lower  Court  were  instituted  by 
Ella  M.  Ockershausen,  appellant  in  No.  7063,  who  filed 
a  petition  for  the  construction  of  the  Will  of  her  hus- 
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Henrietta  Kolipinski  Evans  and 

Emilie  Kolipinski  Bucy,  Trustees,  et  al.,  Appellees. 


No.  7064. 

P]leanore  Kolipinski  Smith,  et  al.,  Appellants, 
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Ella  M.  Ockershausen,  et  al..  Appellees. 


REPLY  BRIEF  FOR  APPELLEE,  EMILIE  KOLI¬ 
PINSKI  BUCY,  AS  TRUSTEE  IN  APPEAL  NO. 
7063,  AND  INDIVIDUALLY  AND  AS  TRUSTEE 
IN  APPEAL  NO.  7064. 


Proceedings  in  the  lower  Court  were  instituted  by 
Ella  M.  Ockershausen,  appellant  in  No.  7063,  who  filed 
a  petition  for  the  construction  of  the  Will  of  her;  hus- 


band,  Dr.  Lc'uis  Kolipiiiski,  deceased,  who  is  the  father 
of  the  adult  defendants  herein  and  the  grandfather  of 
the  infant  defendants. 

Four  appeals  were  noted  from  the  decision  of  the 
lower  Court,  namely  7062,  7063,  7064  and  7065.  This 
api)ellee  is  not  a  party  to  appeal  Xo.  7062,  and  is  only  a 
nominal  parly  in  appeal  Xo.  7065.  She  is  therefore  fil¬ 
ing  this  brief  as  appellee  only  in  appeals  Xos.  7063  and 
7064.  In  Xo.  7063,  she  files  as  appellee  Trustee,  and  not 
in  her  individual  capacity.  In  X"o.  7064,  she  files  as  ap- 
])ellee  trustee  and  also  individually. 

A  number  of  briefs  hav’e  been  filed  in  these  appeals 
and  the  history  of  the  case  has  been  giv^en  in  consid¬ 
erable  detail.  To  support  their  differing  positions  a 
number  of  cases  have  been  cited  by  the  various  parties 
to  the  appeal.  This  appellee  believes  therefore  there 
is  no  necessitv  for  her  to  recite  a  historv’  of  the  case. 
She  will,  howev’er,  make  some  reference  to  the  authori¬ 
ties  cited  bv  the  ai)pellee  Mrs.  Ockershausen  in  ap])eal 
Xo.  7064. 

WILL  OF  DR.  LOUIS  KOLIPINSKI. 


In  the  X'ame  of  God:  Amen. 


I  Louis  Kolipiiiski  Physician  of  the  City  of  Washing¬ 
ton,  District  of  Columbia  being  in  good  health  and  of 
sound  and  disjiosing  mind  and  memory,  do  make  pub¬ 
lish  and  declare  this  to  be  my  last  will  and  testament, 
herein’  revoking  and  annulling  anv’  and  all  wills  bv  me 
at  anv'  time  heretofore  made 


Item;  I  give  devise  and  bequeath  all  my  real  estate 
whersoever  situated  which  I  now  ovvm,  or  vv'hich  I  may 
have  any  interest  in,  legal  or  equitable  at  the  time  of 
my  deatli,  unto  my  wife  Ella.  M.  Kolipinski  absolutely 
and  in  fee  simple  according  to  the  nature  of  property. 
To  hav’e  and  to  hold  the  same  unto  and  to  the  use  of  mv 
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said  wife  Ella  M.  Kolipiiiski  her  heirs  and  assigns.  In 
and  upon  the  trusts  nevertheless  hereinafter  set  forth, 
that  is  to  say:  In  trust  to  manage  and  control  the  same 
and  to  collect  all  income  therefrom  arising,  and  after 
the  pa>'ment  of  all  my  funeral  expenses,  all  my  just 
debts  and  the  costs  of  the  administration  of  my  estate, 
including  all  taxes  of  anv  kind,  then  to  use  said  income 
of  my  real  estate  for  the  benefit,  support  and  mainte¬ 
nance  of  my  said  wife  Ella  ]\l.  during  her  life  and  the 
lives  of  mv  children  now  living  and  for  anv  children 
that  may  hereafter  be  born  to  me.  Upon  the  death  of 
my  said  wife  and  children  said  real  estate  shall  descend 
to  their  right  heirs  at  law. 


Item:  For  the  purpose  of  carrying  out  the  full  provi¬ 
sions  of  this  my  last  will,  it  is  my  intentions  that  my 
real  estate  shall  be  preserved  as  a  whole  for  the  benefit, 
sup})ort  and  maintenance  of  my  said  wife  Ella  M.  and 
mv  children  during  their  lives;  but  occasions  mav  arise 
when  a  part  or  the  whole  of  my  real  estate  may  be  sold 
at  a  great  advantage.  I  therefore  authorize  and  em- 
])ower  my  said  trustee  to  sell  any  part,  or  the  whole  of 
my  said  real  estate  at  any  time  for  a  sum  at  not  less 
than  two  (2)  and  one  (1)  half  (VLO  times  the  then  as¬ 
sessed  value  of  mv  said  real  estate,  and  to  transfer 
and  convey  to  the  purchaser  or  ])ui*chasers  a  perfect 
title.  But  mv  said  trustee  is  not  authorized  to  Mort- 
gage  any  ])art  of  my  real  estate  for  any  pur])ose 


Item:  Should  any  part  of  my  real  estate  be  sold,  it  is 
my  will,  and  I  so  direct  my  trustees  to  immediately  in¬ 
vest  the  nionev  so  realized  from  said  sale  in  other  real 
estate  in  the  District  of  Columbia,  the  income  there¬ 
from  to  be  used  for  the  same  ])urpose  as  I  have  here¬ 
inbefore  fullv  set  forth. 


Item:  I  give  and  beciueath  to  my  executrix  and  trus¬ 
tee  herein  named  the  sum  of  twelve  thousand  dollars 
($12000.00)  from  my  personal  estate  in  trust,  to  invest 
in  first  Deeds  of  Trust  upon  real  estate  in  the  District 
of  Columbia  at  interest  at  not  less  than  five  (5)  per 
centum  per  annum,  this  interest  or  income,  I  direct 
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shall  be  paid  to  niy  sister  Emily  AVeiss  in  periods  of 
every  six  months  for  and  during  her  natural  life,  and 
upon  her  death  said  principal  sum  and  any  income  that 
mav  be  due  mv  said  sister  shall  revert  to  mv  estate. 


Item:  In  the  event,  that  the  total  value  of  my  per¬ 
sonal  estate,  consisting  of  either  money,  bonds,  or  other 
securities  shall  equal  the  sum  of  Ten  Thousand  dollars 
($10,000.00)  or  more;  I  then  give  and  bequeath  the 
same  to  my  wife  Ella  AI.  in  trust  to  hold  as  a  fund,  with 
which  to  settle  and  satisfy  any  and  all  claims,  demands, 
suits  or  damages  that  mav  arise  against  mv  said  wife 
as  trustee  in  the  management  and  protection  of  my  said 
real  estate;  Provided  that  said  trust  fund  shall  not  ex¬ 
ceed  the  sum  of  Twenty  thousand  dollars  ($20000.00). 
Said  trust  fund  shall  l)e  kept  on  deposit  in  one  or  more 
Banking  institutions  at  interest,  which  interest  shall  be 


added  to  the  income  hereinbefore  j)rovided  and  to  be 
used  for  the  benefit,  sup])ort  and  maintenance  of  my 
said  wife  and  children. 


Item:  All  the  rest  and  residue  of  mv  estate  of  which 
I  may  die  seized  and  possessed,  or  to  which  1  may  be 
entitled  at  my  death,  I  give  devise  and  beciueath  unto 
my  wife  Ella  AI.  Kolij)inski  her  heirs  and  assigns  for¬ 
ever 


Item:  Should  my  said  wife  Ella  AI.  Kolij)inski  marry 
at  anv  time  after  mv  death;  or  during  the  minoritv  of 
either  of  mv  two  oldest  living  children;  or  should  mv 

to  to 

said  wife  die;  then,  in  either  event  I  hereby  authorize, 
direct  and  em})ower  any  of  my  said  children,  to  insti¬ 
tute  proceedings  in  the  courts  of  the  District  of  Colum¬ 
bia  for  the  appointment  of  a  competent  trustee,  in  the 
])lace  and  stead  of  my  said  wife,  who  shall  act  as  said 
trustee  until  such  time  as  mv  two  oldest  living  children 

to 

shall  arrive  at  their  majority,  when  said  substituted 
trustee  shall  thereupon  surrender  his  said  trust  to  and 
in  favor  of  mv  two  oldest  living  children,  who  are  here- 
by  appointed  trustees  with  the  same  authority  and 
power,  as  herein  given  and  granted  unto  my  said  wife, 
or  to  the  substituted  trustee  appointed  in  her  place  and 
stead. 
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Lastly:  Havino:  every  confidence  that  niv'wife  will 
carefully  carry  out  my  wishes  in  this  niy  last  will,  I 
hereby  nominate  and  appoint  my  said  wife  Ella  M. 
Kolipinski  to  be  the  executrix  of  this  my  last  will  and 
testament,  and  that  she  is  hereby  expressly  absolved 
from  the  giving  any  bond  either  as  said  executrix  or 
trustee 

In  Witness  whereof,  I  Louis  Kolipinski i  testator 
aforesaid  have  to  this,  my  last  will  and  testament  con¬ 
sisting  of  six  pages  of  paper  set  my  hand  and  seal  this 
2nd  dav  of  November  A.  D.  1910 

Louis  Kolipinski  (Seal) 

THE  WILL  MUST  BE  CONSIDERED  IN  ITS 

ENTIRETY. 

It  is  fundamental  that  the  Court  will  seek  from  the 
entire  instrument  itself  to  find  out  the  meaning  of  the 
testator  and  once  that  is  found  will  endeavor  to  carrv 
out  the  testator’s  intention.  It  is  also  fundamental 
that  the  Court  in  construing  the  entire  will  should  take 
the  instrument  by  its  four  corners  and  the  Court  should 
not  be  content  to  interpret  merely  individual  phrases. 
The  whole  will  is  to  be  taken  together  and  it  is  to  be 

I 

construed  as  to  give  effect,  if  it  be  possible,  to  the  whole 
will.  It  follows  therefore  that  the  intention  of  the 
testator  is  not  to  be  ascertained  from  isolated  phrases. 

TESTATOR  EXPRESSLY  PROVIDES  UPON  THE 
DEATH  OF  HIS  SISTER  FOR  REVERSION  OF 
FUND  TO  ESTATE. 

The  fifth  Item  provides  a  Twelve  Thousand  Dollar 
($12,000.00)  trust  fund  for  the  benefit  of  the  testator’s 
sister,  Emily  Weiss.  It  is  important  to  notice  the 
phrasing  used  in  this  Item.  The  testator  directs  that 
the  income  shall  be  paid  to  his  sister  at  periods  of  every 
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six  months  “for  and  during  her  natural  life  and  upon 
her  death  said  principal  sum  and  any  income  that  may 
be  due  mv  said  sister  shall  revert  to  mv  estate.”  Here 
the  testator  expressly  states  that  his  sister  shall  re¬ 
ceive  the  income  for  life  and  makes  provision  for  what 
shall  happen  to  principal  and  income  at  his  sister’s 
death. 

It  follows  that  inasmuch  as  he  created  a  trust  fund 
for  the  benefit  of  his  sister  and  provided  that  when  the 
purposes  of  the  trust  were  accomplished  the  funds 
should  revert  to  his  estate,  certainly  if  he  contemplated 
that  his  wife  should  take  the  Twentv  Thousand  Dollar 
($20,000.00)  trust  fund,  he  would  have  made  a  similar 
])rovision  for  reversion  to  his  estate  upon  the  expira¬ 
tion  of  her  trusteeship.  The  fund  reverting  to  his  es¬ 
tate,  his  wife  would  take  the  Twenty  Thousand  Dollars 
($20,000.00)  as  a  residuary  legatee  under  the  'Will. 

It  is  important  to  notice  that  the  Item  about  the 
Twenty  Thousand  Dollars  ($20,0(X).00)  immediately 
follows  the  Item  in  regard  to  the  Twelve  Thousand 
Dollar  ($12,000.00)  trust  fund.  If  the  testator  desired 
to  treat  both  of  them  in  the  same  manner  he  would 
have  made  the  same  provision  in  regard  to  the  Twenty 
Thousand  Dollar  ($20,000.00)  trust  fund  as  he  did  in 
regard  to  the  Twelve  Thousand  Dollar  ($12,000.00) 
trust  fund. 

TITLE  TO  THE  TWELVE  THOUSAND  DOLLAR 

($12,000.00)  TRUST  FUND. 

Your  appellee  believes  that  under  the  terms  of  the 
\\ill  her  mother,  Mrs.  Ockershausen,  is  entitled  as 
residuarv  legatee  to  this  fund. 

%  w 
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TWENTY  THOUSAND  DOLLAR 


.00)  FUND. 


In  Item  6,  Dr.  Kolipinski,  out  of  his  personal  estate, 
bequeathed  Ten  Thousand  Dollars  ($10,000.00)  or 
more  to  his  wife  in  trust  to  hold  as  a  fund  with  which  to 
settle  and  satisfy  ^‘any  and  all  claims,  demands,  suits 
or  damages  that  may  arise  against  my  said  wife  as 
Trustee  in  the  management  and  protection  of  my  said 
real  estate ;  Provided  that  said  trust  fund  shall  riot  ex¬ 
ceed  the  sum  of  Twenty  Thousand  Dollars  ($20,000.00). 
Said  trust  fund  shall  be  kept  on  deposit  in  one  or  more 
Banking  institutions  at  interest  which  interest  shall  be 
added  to  the  income  hereinbefore  provided  and:  to  be 
used  for  the  benefit,  support  and  maintenance  of  my 
said  wife  and  children.”  In  this  Item  the  testator 
shows  his  solicitude  not  only  for  the  support  of  his 
wife,  but  for  the  support  of  his  children  as  well.  The 
testator  must  have  contemplated  that  the  Twenty  Thou¬ 
sand  Dollars  ($20,000.00)  should  remain  intact  during 
the  trusteeship  for  he  provides  that  the  interest  earned 
on  said  fund  shall  be  added  to  the  income  from  the 
real  estate  and  shall  be  used  for  the  benefit  of  his  wife 
and  his  children.  If  as  the  wife  now  contends  she  is 
entitled  to  the  Twenty  Thousand  Dollars  ($20,000.00), 
as  soon  as  she  relinquishes  her  trusteeshij),  then  the 
])ro vision  would  be  meaningless  so  far  as  the  children 
were  concerned,  because  they  would  not  benefit  by  the 
income  on  this  fund.  The  testator  having  in  mind  that 
under  the  terms  of  this  trusteeship  his  children  would 
probably  succeed  to  the  trusteeship,  would  certainly  be 
as  careful  to  protect  his  children  from  liability  as  Trus¬ 
tees,  as  he  would,  his  wife,  for  the  children  have  noth¬ 
ing  with  which  to  protect  themselves  in  the  event  they 
were  sued,  whereas  the  wife  was  receiving  the  residu¬ 
ary  estate  out  of  which  she  would  have  funds  to  pay  off 
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any  claims  or  damages  against  her.  It  was  the  pur¬ 
pose  of  the  testator  that  this  Twenty  Thousand  Dollar 
($20,000.00)  fund  should  remain  intact  to  protect  all 
the  trustees  and  that  it  should  provide  additional  in¬ 
come  for  his  wife  and  his  children. 

DISCUSSION  OF  CERTAIN  CASES  CITED  BY  AP¬ 
PELLEE  MRS.  OCKERSHAUSEN  IN  APPEAL 
NO.  7064. 

In  his  reply  brief,  counsel  for  Mrs.  Ockershausen 
cites  certain  cases  in  appeal  Xo.  7064,  which  we  will 
discuss  below: 

In  Thompson  v.  Maxicdl  Grant  Land  Company.  168 
U.  S.  451,  the  testator,  Alfred  Bent,  by  his  will,  gave 
his  entire  estate  to  his  widow  and  the  Court  held  that 
the  will  passed  title  to  her. 

In  Lewis  V.  Schafer.  61  App.  D.  C.  167,  the  testator 
vested  title  to  his  Louisiana  Avenue  property  in  his 
executrix  Susie  E.  Schafer  for  and  during  her  natural 
life. 

In  Haller  v.  Ilelverlng,  Commissure 63  App.  D.  C. 
35,  the  decedent  by  will  directed  his  executor  to  carry 
on  his  business  and  to  pay  over  the  net  ])rofits  to  the 
testator’s  widow. 

To  the  same  effect,  is  the  case  of  Jackson  v.  Jackson, 
13  Allen  (95  Mass.)  116,  where  the  testator  makes  a 
bequest  of  the  improvement  of  his  whole  estate  direct 
to  the  wife. 

It  will  be  seen  that  these  cases  in  nowise  have  any 
bearing  upon  the  Twenty  Thousand  Dollar  ($20,000.00) 
trust  fund  because  Dr.  Kolipinski  did  not  make  a  di¬ 
rect  bequest  of  said  fund  to  his  wife,  but  made  this  be¬ 
quest  to  her  in  trust. 
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In  Wkitridge,  Trustee  v.  Williams^  et  al.,  71  Md.  105, 
17  Atl.  938,  there  was  a  bequest  to  a  John  A.  Williams 
of  cash  to  be  held  in  trust  and  the  income  was  to  be 
l)aid  to  Mrs.  Williams. 

The  will  of  the  testator  in  the  case  of  McCroan, 
Trustee  v.  Pope,  17  Ala.  612,  devised  and  bequeathed 
certain  lands  and  property,  in  trust,  to  pay  the  net  pro¬ 
ceeds  to  ]\Iarv  Morris. 

Similarly,  in  CruH  v.  Owen,  25  App.  D.  C.  514,  the 
testator  devised  and  bequeathed  his  property  to  one  of 
his  daughters,  in  trust,  for  the  benefit  of  his  wife  dur¬ 
ing  her  life. 

It  ap])ears  that  in  the  cases  immediately  discussed 
above  while  the  testator  civated  a  trust  estate,  he  gave 
a  specific  direction  to  the  trustee  as  to  whomi  the  in¬ 
come  sliould  be  paid.  In  those  cases,  he  gave  explicit 
direction  to  the  trustee  that  the  income  should  be 
paid  by  the  trustee  to  a  certain  person  named  in  the 
will. 

Whereas  in  the  instant  case,  the  testator  directed 
that  the  Twenty  Thousand  ($20,000.00)  Dollar  trust 
rund  should  be  ke]n  on  dei)osit  in  bank  and  that  the 
interest  be  added  to  the  income  of  the  estate.  The  tes¬ 


tator  made  no  dire<‘tion  that  the  corpus  or  income  be 
paid  to  a  i)articular  individual. 

Vour  appellee  submits  that  the  lower  Court  was 
correct  in  holdiim  that  the  Twentv  Thousand  Dollar 


($20,000.00)  fund  mentioned  in  Item  6  was  part  of  the 
trust  fund. 
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TRIAL  COURT  SUSTAINED  CERTAIN  EXCEP¬ 
TIONS  OF  TRUSTEES  TO  AUDITOR'S  RE¬ 
PORT. 

It  is  elementary  that  tlie  income  of  a  trust  estate 
sliould  hear  the  cost  of  administerin^e:  it.  It  is  also  ele¬ 
mentary  that  in  a  trust  estate  that  the  cost  of  repairs 
and  replacements  should  be  charged  against  income. 

Testimony  before  the  Auditor  showed  the  following 
replacements : 

Floors  and  steps,  roofs,  hot  water  heater  and  boiler, 
electric  fixtures,  toilets,  sinks,  bathtubs  and  drain- 
boards. 


There  was  also  testimonv  to  the  effect  that  there  had 
been  ])lastering,  weather  boiirding  and  weather  strip¬ 
ping.  Certain  store  windows  had  been  repaired  and 
skylights  replaced  in  roofs. 

Your  appellee  submits  that  none  of  these  items  were 
<-apital  expenditures  and  that  the  Court  was  correct 
in  holding  that  they  were  pi'operly  })ayable  out  of  in¬ 
come  of  the  trust  estate. 


All  of  these  exi)enditures  were  carrying  charges  on 
the  real  estate  iield  by  the  trustee  and  were  to  be  paid 
out  of  the  income  of  the  trust  estate  and  were  not 
pro])erly  chargeable  to  capital  account  unless  the  will 
of  the  testator  contained  unecpiivocal  directions  to  the 
contrary. 

In  re  Shepard's  Will,  241  X.  V.  S.  8b;  Klb  Miscl. 

Rep-  (1930). 


SPECIAL  ASSESSMENTS  AND  INCOME  TAX. 

The  trial  Court  committed  no  error  in  charging  the 
})ayment  of  special  assessment  to  income  because  the 
testator  directed  bv  his  will  that  all  taxes  of  anv  kind 
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should  be  paid  out  of  income  and  certainly  this  phrase 
includes  a  special  assessment.  The  same  provision  in 
regard  to  taxes  also  compelled  the  trial  Court  to 
charge  the  income  tax  for  profit  on  the  sale  of  the 
Pennsyh  ania  Avenue  property’  to  income. 

POSITION  OF  APPELLEE. 

Should  this  Court  find  on  these  appeals  that  the  im¬ 
mediate  children  are  entitled  to  share  with  their  mother 
in  the  income  from  the  trust  fund,  your  appellee  says 
that  she  does  not  desire  to  have  any  accounting  of  the 
income  from  her  mother  up  to  the  time  of  turning  over 
the  trust  fund  to  this  appellee  and  her  co-trustee,  on 
January  1,  1936. 

Your  appellee  felt,  however,  that  it  was  her  duty  as 
one  of  the  successor  trustees,  because  of  infant  remain¬ 
dermen  involved,  to  seek  an  accounting  of  the  corpus  of 
the  trust  estate.  The  same  position  was  also  taken  by 
the  guardians  ad  litem  of  the  remaindermen. 

Your  appellee  does  not  agree  with  the  position  taken 
by  the  appellants  in  No.  7064  wherein  they  claim  that 
Mrs.  Ockershausen  under  the  terms  of  the  will  was  re¬ 
quired  to  set  up  a  depreciation  reserve  and  submits 
that  the  trial  Court  was  correct  in  finding  that  JMrs. 
Ockershausen  was  not  compelled  to  set  up  a  deprecia¬ 
tion  reserve  under  the  terms  of  the  will. 

CONCLUSION. 

Your  appellee  respectfully  submits  that  the  trial 
Court  committed  no  error  in  finding  that  the  Twenty 
Thousand  Dollar  ($20,000.00)  fund  created  in  Item  6  of 
the  will  was  part  of  the  trust  estate. 
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Your  appellee  also  submits  that  the  trial  Court  com¬ 
mitted  no  error  in  sustaining  the  succeeding  trustees’ 
exceptions  1,  3,  4,  5  and  6  to  the  Auditor’s  report. 

Respectfully  submitted, 

Michael  ^I.  Doyle, 

Frederick  A.  Thuee, 

Attorneys  for 
Emilie  Kolipinski  Buoy, 
Trustee  Appellee  in  No.  7003  and 
Individual  and  Trustee  Appellee 
in  No.  7064. 
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Eleanore  Kolipinski  Smith,  by  her  attorney,  David  F. 
Smith;  Joan  C.  Smith,  Eleanore  M.  Smith,  and  Robert  A. 
Smith,  infants,  by  David  F.  Smith,  their  guardian  ad  litem ; 
and  David  F.  Smith  in  his  ovm  right  and  as  attorney  for 
Eleanore  Kolipinski  Smith,  hereby  petition  and  move  this 
Honorable  Court  as  follows : 

(1)  For  a  rehearing  of  the  cause  before  the  full  bench. 

(2)  For  a  rehearing  of  the  cause. 

(3)  For  a  modification  of  the  opinion  and  judgment  of  the 
court,  dated  October  31, 1938. 

(4)  For  a  stay  of  the  mandate  herein,  under  Rule  24, 
pending  application  for  certiorari  to  the  Supreme  Court  of 
the  United  States. 

(5)  For  a  stay  of  the  mandate  not  to  exceed  sixty  (60) 
days. 

(1)  This  cause  was  heard  by  Groner,  Chief  Justice,  and 
Vinson  and  Miller,  Associate  Justices.  A  rehearing  is  re¬ 
quested  before  the  full  bench  because  the  case  presents  far 
reaching  and  serious  questions  of  law  and  because  the  deci¬ 
sion  of  the  majority  of  half  of  the  court  threatens  to  add 
more  confusion  in  the  law  of  trusts.  The  recently  initiated 
practice  of  this  court  of  having  only  three  justices  sit  in  the 
hearing  of  a  case  is  questioned.  The  court  now  consists  of 
six  members  and  there  is  nothing  in  the  history  or  wording 
of  the  acts  creating  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia,  or  acts  enlarging  the  personnel  of 
the  court,  to  show  any  intention  that  this  court  should  func¬ 
tion  by  halves.  During  the  tenure  of  Chief  Justice  Martin, 
retired,  it  was  the  uniform  practice  of  this  court  for  each 
qualified  member  to  sit  in  the  hearing  of  each  case.  Counsel 
are  informed  that  at  the  date  of  the  argument  Mr.  Justice 
Edgerton  and  Mr.  Justice  Stephens  were  available  for  serv¬ 
ice.  At  the  argument  counsel  did  not  raise  any  question  as 
to  the  failure  of  the  full  bench  to  sit  at  the  hearing,  and 
would  not  raise  any  question  at  this  time,  had  three  justices 
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of  this  court  reached  an  agreement  on  the  main  points  in¬ 
volved  in  these  appeals.  But  half  of  the  court  has  divided 
on  the  two  principal  points  in  the  case,  points  which  were 
wrongly  decided  by  the  majority.  We  contend  that  these 
petitioners,  who  are  vitally  affected  by  the  decision  of  the 
court,  are  entitled  to  the  considered  judgment  of  the  full 
bench  and  that  a  decision  of  two  justices  of  this  court  does 
not  constitute  a  decision  of  the  court.  The  Supreme  Court 
of  the  United  States  has  always  functioned  as  an  entirety 
and  it  appears  certain  that  the  acts  creating  this  court  and 
enlarging  its  personnel  were  intended  simply  to  relieve  the 
heavy  burden  of  opinion  writing  by  spreading  the  work 
among  a  larger  number  of  justices.  Nothing  appears  to 
even  intimate  an  intention  that  the  court  should  function  by 
departments. 

(2)  The  majority  opinion  contains  serious  misstatements 
and  omissions  of  undisputed  facts  in  the  record.  These 
errors  will  be  pointed  out  in  connection  with  the  statements 
under  the  separate  titles  below.  The  majority  has  also  mis¬ 
apprehended  the  authorities  cited  by  it  in  a  number  of  par¬ 
ticulars.  These  errors  will  be  pointed  out  under  the  titles 
below. 

(3)  THE  INTEREST  OF  TESTATOR^S  CHILDREN 
IN  THE  INCOAIE  OF  THE  REAL  ESTATE  TRUST 
DURING  THE  LIFETIME  OF  MRS.  OCKERSHAUSEN; 
THE  $20,000  TRUST  FUND.  With  respect  to  the,  above 
points,  nothing  can  be  added  to  the  fine  dissenting  opinion 
of  Mr.  Justice  Miller,  which  exhibits  infallible  reasoning 
and  independent  citation  of  abundant  authority  to  sustain 
his  views. 

Mr.  Justice  Miller  said  in  part  (Op.  19,  20) : 

‘‘The  testator  created  a  testamentarv  trust  as^to  his 

_ 

real  ])roperty.  The  only  question  for  us  to  determine 
therefore  is,  who  were  intended  to  be  cestuis  or  benefi¬ 
ciaries  thereunder?  The  majority  opinion  says  ‘.  .  . 
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the  will  of  Dr.  Koli])inski  involves  a  testamentary  trust 
set  up  in  favor  of  his  wife.  We  see  none  of  the  continu¬ 
ities  present  in  the  Kolipinski  will  that  would  show 
testator’s  intent  to  give  the  income  of  the  trust  he 
created  to  his  wife  and  children  as  a  class.’  Standing 
alone  this  seems  to  mean  that  the  widow  was  the  sole 
beneficiary.  ^loreover,  the  same  theory  is  suggested  by 
cases  relied  upon  to  support  the  conclusion,  /.  c.,  cases 
construing  wills  which  made  testamentary  gifts  or  abso¬ 
lute  be(juests  of  proiiertv,  and  in  which  the  theory  of  a 
trust  was  rejected.  If  this  is  the  theory  of  the  majority 
opinion  then  it  cannot  stand  under  the  circumstances  of 
the  present  case,  because  the  widow,  being  the  sole 
trustee,  could  not  also  be  the  sole  beneficiary,  and  the 
trust  would  fail.  It  must  be  remembered  that  a  trust  is 
not  a  gift.  Although  the  fact  situations  mav  be  similar 
in  the  two  cases,  the  difference  between  them  is  just  as 
fundamental  as  the  difference  between  a  deed  and  a 
mortgage.  The  fiduciary  relationship  which  exists  be¬ 
tween  trustee  and  beneficiary,  and  which  is  of  the 
essence  in  a  trust,  is  absent  in  the  case  of  a  gift.  Hence, 
in  the  present  case,  unless  we  deny  the  existence  of  a 
trust,  the  practice  of  reading  the  language  of  the  will  to 
discover  the  testator’s  motive  in  making  a  gift  has  no 
apidication,  and  it  accomplishes  nothing  to  speak  of  a 
‘gift  in  the  form  of  a  trust.’  While  it  is  possible  there¬ 
fore — when  other  circumstances  permit — to  spell  out  a 
trust  from  the  fact  that  executors  are  charged  with  ac¬ 
tive  duties  in  the  settlement  of  estates,  it  is  not  possible 
to  do  so  when  the  result  would  be  a  trust  in  which  the 
sole  trustee  is  also  the  sole  beneficiary.  In  the  latter 
situation  the  cases  properly  hold  that  no  trust  exists, 
but  instead  that  a  gift  is  made.  Where,  however,  a 
trust  is  expressly  declared,  it  becomes  necessary  to  read 
the  will  in  a  manner  consistent  with  a  trust.  Under  the 
circumstances  of  the  present  case  this  requires  that  the 
gift  theory  be  rejected  and  the  cases  relied  on  by  the 
majority  rejected  as  inapplicable. 

“The  majority  opinion  also  says  ‘  .  .  .  this  will  pro¬ 
vides  for  beneficiaries  other  than  the  wife  .  .  .  ’  It  does 
not  name  those  beneficiaries  or  define  their  interests. 
But  it  is  obvious  that  none  other  than  the  children, 
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born  and  unborn,  could  qualify,  and  presumably  tbe 
statement  means  that  their  beneficial  interests  are  in 
the  income  of  the  real  property  after  the  death  of  their 
mother.  If  this  is  the  theory  of  the  majority  opinion 
then  the  vital  question  is  merely  whether  the  children, 
born  and  unborn  (this  uncertainty  was  determined 
after  the  death  of  the  testator),  were  intended  to  share 
as  beneficiaries  with  the  motlier  during  her  lifetime  or 
only  after  her  death.  In  my  opinion,  the  former  w’as 
the  intention  of  the  testator.  There  is  nothing  in  the 
language  of  the  will  to  suggest  the  latter  alternative.” 

Dr.  Kolipinski  said  in  his  will : 


^'For  the  purpo^se  of  carrying  out  the  full  provisions 
of  this  my  last  will,  it  is  my  intentions  that  my  real 
estate  shall  be  preserved  as  a  whole  for  the  benefit, 
support  and  maintenance  of  my  said  wife  Ella  M,  and 
my  children  d tiring  their  lives;  ...” 


The  majority  opinion  seems  to  mark  the  first  instance  in 
two  centui'ies  of  reasoning  in  the  law  of  trusts  where  the 
clear  and  lucid  expression  of  a  testator’s  intention  is  dis¬ 
regarded.  (’ourts  for  years  in  construction  cases  have  com¬ 
mented  upon  llie  fact  tliat  it  would  have  been  helpful  had 
the  testator  stated  his  intention,  rather  than  leave, the  in¬ 
tention  of  the  will  to  be  collected  from  all  the  provisions 
thereof.  Here,  the  trouble  seems  to  lie  in  the  fact  that  the 
majority  has  read  the  testator’s  will  as  though  it  were  a 
deed  conveying  a  legal  estate.  Mr.  Justice  Miller  has  ably 
pointed  out  (Op.  20) : 


‘‘MJiere,  however,  a  trust  is  expressly  declared,  it  be¬ 
comes  necessarv  to  read  the  will  in  a  manner  consistent 
with  a  trust.” 


The  majority  has  disregarded  this  admonition  and  has  failed 
to  give  effect  to  the  plain  and  simple  words  of  the  wdll. 
We  find  no  precedent  for  the  action  of  the  majority  in  going 
to  cases  which  made  testamentary  gifts  or  absolute  bequests 
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of  property — in  which  the  claim  of  a  trust  w’as  rejected — in 
order  to  ascertain  who  are  the  beneficiaries  of  a  trust, 
which  the  majority  admits  is  an  express  trust.  The  error 
of  the  majority  is  well  illustrated,  among  other  things,  by  a 
citation.  The  majority  (Op.  10)  said: 

‘‘In  Conrad  v.  Conrad's  Ex' or,  supra,  the  will  pro¬ 
vided:  ‘That  the  interest  on  all  said  investments  be 
collected  by  my  executrix  and  applied  to  the  support  of 
herself  and  our  children,'  The  court  said:  ‘In  an  un¬ 
broken  line  of  decisions  from  Wallace  v.  Bold,  30  Va. 
(3  Leigh)  258,  decided  in  1831,  to  Ilonaker  v.  Dtiff,  101 
Va.  675,  44  S.E.  900,  decided  in  1903,  it  has  been  held 
that  a  gift  to  a  wife  for  the  benefit  of  herself  and  chil¬ 
dren,  or  words  of  like  effect,  is  a  gift  to  the  wife,  and 
that  the  children  take  no  interest  or  estate  in  the  prop¬ 
erty  given,  and  are  only  mentioned  to  express  the  mo¬ 
tive  for  the  gift  to  the  wife.’  ” 

The  above  statement  was  evidentlv  taken  bv  the  court  from 
the  brief  of  counsel  for  Mrs.  Ockershausen.  The  statement 
above  is  not  the  law  in  Virginia  and  never  has  been  fhe 
law.  In  1933 — 30  years  after  the  alleged  “unbroken  line 
of  authority,”  the  Supreme  Court  of  Appeals  of  Virginia, 
in  Conner  v.  Everhart,  160  Va.  544,  549,  550;  169  S.E.  857, 
859,  a  case  cited  by  Mr.  Justice  Miller  in  his  dissent  (Op. 
19),  said: 

“Even, under  the  rule  announced  in  Wallace  v.  Bold, 
supra,  where  the  gift  is  to  the  mother  and  her  children, 
the  children  are  excluded  and  the  mother  is  given  the 
fee  only  when  it  appears  from  the  context  of  the  whole 
instrument  that  such  was  the  intention  of  the  testator. 
See  Fitzpatrick  v.  Fitzpatrick,  100  Va.  552,  42  S.E.  306, 
93  Am.  St.  Rep.  976,  and  a  note  by  Judge  E.  C.  Burks, 
appended  to  the  case  of  Nye  v.  Lovitt,  2  Va.  Law.  Reg. 
29 ;  id,,  92  Va.  710,  24  S.E.  345. 

“In  this  note  Judge  Burks  said:  ‘All  the  Virginia 
cases  on  this  subject,  we  believe,  are  cited  by  Judge 
Lewis  in  Stace  v.  Bumgardner  (89  Va.  418,  16  S.  E. 
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252).  We  invite  an  examination  of  each  one  of  them, 
and  we  think  it  is  safe  to  say  that  in  no  one  of  them 
is  the  decision  that  the  children  take  no  interest,  rested 
on  the  language  alone  that  the  gift  is  to  ‘‘the  woman 
and  her  children.  ’  ^  The  intention  to  give  exclusively  to 
the  woman  is  deduced  from  the  context  and  the  lan¬ 
guage  of  the  instrument  taken  as  a  whole.  We'  submit 
that  if  the  language  is  to  “the  women  and  her  children,’’ 
they  take — the  woman  and  her  children — a  joint  estate 
unless  there  is  some  other  language  in  the  instrument 
manifesting  the  intention  that  the  woman  shall  take  the 
whole  estate,  and  the  children  nothing.  “It  was  re¬ 
solved  in  Wildes  Case,  as  reported  in  6  Coke’s  R.  228, 
and  has  been  hitherto  treated  as  an  undeniable  posi¬ 
tion,  that  under  a  devise  to  a  parent  and  children,  the 
children,  if  there  be  any,  and  if  no  manifest  and  certain 
intent  appears  in  the  will  to  the  contrary,  will  take 
jointly  with  their  yarent  by  purchase/^  Judge  Mon¬ 
cure,  in  Nickell  v.  Handly,  10  Gratt.  (51  Va.  at  page 
344).  It  is  true  it  is  broadly  stated  by  Judge  Lacy  in 
Seibel  v.  Rapp,  85  Va.  at  page  30  (6  S.E.  478),  that 
“from  the  case  of  Wallace  v.  Bold,  3  Leigh  (30  Va.) 
Marg.  page  258,  it  has  been  held — with  same  respect¬ 
able  dissent  at  first — that  the  gift  to  the  wife  and  her 
child  was  a  gift  to  the  wife — ^the  reference  to  the  chil¬ 
dren  indicated  the  motive  for  the  gift.”  The  cases 
cited  by  him  do  not  support  the  proposition  as  stated 
bv  him.  Thev  onlv  show,  as  has  been  before  men- 
tioned,  that  when  the  gift  is  to  the  woman  and  her 
child  or  children,  or  is  in  trust  for  them,  or  like  phrase¬ 
ology  is  used,  the  children  are  excluded  only  when  it 
appears  from  the  context  of  the  whole  instrument  taken 
together  that  it  was  the  intention  to  exclude  them.  We 
insist  that  the  resolution  in  WiWs  Case,  above  cited, 
is  still  the  law  of  Virginia,  and  that  the  decisions  do 
not  go  counter  to  it,  although  some  incautious  expres¬ 
sions  of  the  judges  in  delivering  their  opinions  may 
give  color  to  the  contrary  doctrine.  We  challenge  the 
examination  in  detail  of  the  cases  to  this  point.’  ” 

It  will  readily  be  seen  from  the  above  decision  of  the 
highest  court  in  Virginia  that  the  quotation  in  the  majority 
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opinion  of  the  court  has  no  support  in  fact.  The  majority 
of  this  court  has  only  succeeded  in  injecting  into  the  law  of 
the  District  of  Columbia  the  “incautious  expressions’’  of 
several  Virginia  judges.  Moreover,  in  Fitzpatrick  v.  Fitz¬ 
patrick,  100  Va.  552,  supra,  the  court  said: 

“It  is  contended  on  behalf  of  appellant  that,  under 
the  line  of  decisions  beginning  with  Wallace  v.  Bold, 
3  Leigh  258,  and  ending  with  the  recent  case  of  Ti/a/.‘k 
V.  Berkeley,  ante  page  296,  the  children  take  nothing 
under  this  will;  that  a  devise  to  a  mother  and  her 
children  vests  the  fee  simple  estate  in  the  mother,  tlie 
mention  of  the  children  being  merely  the  expression  of 
the  motive  for  the  gift  to  her.  The  decisions  relied  on 
to  sustain  this  proposition  do  not  hold  that  the 
language,  to  ‘the  mother  and  her  children,’  is  alone 
sufficient  to  create  a  fee  simple  in  the  mother.  Such  a 
conclusion  would  ignore  the  cardinal  rule  in  the  con¬ 
struction  of  wills  that  the  intention  of  the  testator  must 
be  ascertained  and  made  to  prevail.  In  some  of  the 
cases  mentioned  unguarded  expressions  are  used,  but, 
upon  the  whole,  the  doctrine  clearly  established  is  that 
where  the  language  of  the  gift  is  to  ‘the  mother  and  her 
children’  the  children  are  excluded,  and  the  mother 
given  a  fee  simple  only  when  it  appears  from  the  con¬ 
text,  or  the  whole  instrument  taken  together,  that  such 
was  the  intention  of  the  testator.  In  these  cases,  as  in 
all  others,  the  effort  was  to  ascertain  and  give  effect 
to  the  intention,  and  the  whole  instrument  was  looked 
to  for  such  light  as  it  might  shed  upon  the  particular 
language  under  consideration.  This  is  well  illustrated 
by  the  "case  of  Vaughn  v.  Vaughn,  97  Va.  322,  in  which 
Judge  Riely  says:  ‘If  the  testator  had  stopped  at  the 
end  "of  the  first  clause,  “I  do  hereby  bequeath  to  my 
wife,  Emma  Lee  Vaughn,  and  to  my  children,  all  my 
property  of  every  kind,  real  and  personal,”  if  this 
stood  alone,  and  constituted  all  that  related  to  the  gift, 
it  could  not  be  doubted  that  she  and  the  children  \vould 
have  taken  a  joint  estate  in  all  of  the  property.’  But 
the  learned  judge  does  not  stop  at  the  first  clause.  The 
whole  will  is  read,  and  from  the  context  the  conclusion 
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is  reached  that  the  testator  intended  to  give  a  fee  simple 
to  his  wife.’^ 

The  action  of  the  majority  in  brushing  aside  the  stated  irir^ 
tention  of  the  testator  does  violence  to  all  the  adjudications 
on  the  point.  In  Shriver  v.  Lynn,  2  How.  43,  56,  11  L.  ed. 
172,  the  Supreme  Court  said:  ‘‘His  expressed  intention  con¬ 
stitutes  the  law,  unless  it  shall  conflict  with  some  established 
legal  principle.’’  In  Lambert  v.  Paine,  3  Cranch  97,  129, 
2  L.  ed.  377,  the  Supreme  Court  said : 

‘  ‘  But  the  construction  of  a  will  ought  to  depend  much 
more  upon  the  evident  intent  of  the  testator  than  upon 
the  strict  import  of  any  term  that  he  may  make  use  of. 
Too  critical  an  examination  of  the  diction  of  a  will  is 
rather  calculated  to  mislead  the  court  than  to  conduct 
it  to  a  just  conclusion.” 

In  LiiuJ.'^cif  V.  Eckels,  99  Va.  668,  671,  the  court  said: 

“Technical  rules  of  construction  are  not  to  be  in¬ 
voked  to  defeat  the  intention  of  the  maker  of  the  instru¬ 
ment,  when  his  or  her  intention  clearly  appears  by 
giving  to  the  words  used  their  natural  and  ordinary 
import  ...  If  the  mother,  as  is  contended  by  the  ap¬ 
pellant,  took  the  whole  of  the  proceeds  from  the  prop¬ 
erty  during  her  life,  the  express  trust  in  favor  of  the 
issue  is  defeated,  and  the  declaration  of  the  grantor  as 
to  her  intent  ion  must  he  regarded  as  meaningless,  and 
might  as  well  not  have  been  made.  Whether  the 
language  theretofore  employed  by  the  grantor  creates 
a  trust  in  favor  of  the  issue  of  Mrs.  Lindsey  or  not,  the 
declaration  she  makes  as  to  her  intention  leaves  no 
doubt  whatsoever  that  the  grantor  intended  to;  create 
an  express  trust  for  both  the  support  of  Mrs.  Lindsey 
and  the  support  and  education  of  her  issue  by  W.  G. 
Lindsey,  out  of  the  proceeds  from  the  property  con- 
veved  during  the  life  of  Mrs.  Lindsev.  The  mother 
and  her  issue  took  each  an  equal  interest  in  the  pro- 
from  the  property  during  the  life  of  the  mother, 
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and  at  her  death  the  issue  take  the  property  in  fee 
simple.’’  (Emphasis  supplied.) 

As  previously  stated,  the  court  erred  in  reading  the  will 
of  Dr.  Kolipinski  as  though  it  vras  a  deed  conveying  an  out¬ 
right  legal  estate.  The  testator  said  in  the  second  clause  of 
his  will : 

“In  trust  to  manage  and  control  the  same  and  to 
collect  all  income  therefrom  arising,  and  after  the  pay¬ 
ment  of  all  my  funeral  expenses,  etc.  .  .  .  then  to  use 
said  income  of  my  real  estate  for  the  benefit,  support 
and  maintenance  of  my  said  wife  Ella  M.  during  her 
life  and  the  lives  of  my  children  now  living  and  for  any 
children  that  may  hereafter  be  bom  to  me.” 

The  majority  isolates  the  foregoing  provision  from  all  the 
latter  provisions  in  the  will  and  with  respect  to  the  words 
“and  the  lives  of  my  children  now  living  and  for  any  chil¬ 
dren  that  may  hereafter  be  born  to  me,”  makes  the  purely 
arbitrarv  statement  “We  do  not  know  \vhat  the  testator 
intended  in  the  use  of  this  language  and  we  are  not  helped 
by  any  other  language  in  the  will.”  Mr.  Justice  Miller,  in 
his  dissent,  has  fully  explained  the  meaning  of  the  fore¬ 
going  clause  in  the  will  of  testator  and  the  majority  runs 
counter  to  all  the  adjudged  cases  by  rejecting  the  stated 
words,  especially  in  view  of  the  fact  that  those  words  are 
tied  in  with  and  are  related  to  all  subsequent  provisions 
contained  in  the  will.  The  action  of  the  majority  in  treat¬ 
ing  the  foregoing  language  as  though  the  testator  put  a 
period  after  the  words  “for  the  benefit,  support  and  main¬ 
tenance  of  my  said  wife  Ella  M.  during  her  life,  ’  ’  is  plainly 
arbitrary.  The  majority  says  (Op.  7) : 

“In  Item  two,  the  testator  expressed  his  ‘intentions’ 
that  his  real  estate  be  preserved  as  a  whole  ‘for  the 
benefit,  support  and  maintenance  of  my  wife  Ella  M. 
and  my  children  during  their  lives  ’  and,  again  in  Item 
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five,  referring  to  the  interest  on  the  personal  trust,  it 
‘shall  be  added  to  the  income  hereinbefore  provided 
and  to  be  used  for  the  benefit,  support  and  maintenance 
of  my  said  wife  and  children.’  We  not  only  conclude  that 
the  foregoing  language  at  the  points  found  in  the  will 
creates  no  interest  for  the  children  in  the  income  of  the 
real  estate  trust  while  their  mother  lives,  which  is  the 
point  in  issue,  but  his  use  of  this  language  in  the  will 
indicates  that  he  had  a  different  purpose  in  the  para¬ 
graph  in  which  he  creates  the  real  estate  trust  and  dis¬ 
poses  of  the  income  therefrom.  ’  ’ 

We  submit  that  the  foregoing  statement  of  the  court  is  like¬ 
wise  without  any  support  and  ignores  the  settled  rules  of 
construction.  In  Colton  v.  Colton,  127  U.  S’.  300,  the 
Supreme  Court,  in  holding  that  the  words  “I  give  and  be¬ 
queath  to  my  said  wife  all  my  estate  ...  I  recommend  to 
her  the  care  and  protection  of  my  mother  and  sister,  and 
request  her  to  make  such  gift  and  provision  for  them  as  to 
her  judgment  will  be  best,”  constituted  an  enforcible  trust 
in  favor  of  the  mother  and  sister,  stated  in  substance  that 
the  latter  parts  of  a  will  prevailed  over  prior  provisions. 
In  Smith  v.  Bell,  6  Pet.  68,  84,  the  court  said: 

“The  court  said  in  Sims  v.  Doughty,  5  Ves.  247,  ‘and 
if  two  parts  of  the  will  are  irreconcilable,  I  know  of  no 
rule  but  by  taking  the  subsequent  words  as  an  indication 
of  a  subsequent  intention.  ’  Blacksfone,  in  his  Commen¬ 
taries,  Volume  2,  page  380,  asserts  the  same  principle. 
The  approved  doctrine,  however,  unquestionably  is, 
that  they  should,  if  possible,  be  reconciled,  and  the  in¬ 
tention  be  collected  from  the  whole  will.” 

In  Reek's  Appeal,  78  Pa.  432,  the  court  said  in  substance 
that  all  technical  rules  of  construction  must  yield  to  the  ex¬ 
pressed  intention  of  the  testator,  if  such  intent  be  lawful. 
In  Gerard’s  Titles  to  Real  Estate,  Second  Ed.,  418,  419,  420, 
the  author  said : 
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“Another  rule  is  that  where  the  latter  part  of  a  will 
is  inconsistent  with  a  prior  part,  the  latter  part  will  pre¬ 
vail;  .  .  .  This  rule,  however,  that  the  last  clause  of  a 
will  supersedes  prior  inconsistent  ones,  is  only  applied 
'where  it  is  impossible  to  reconcile  the  two  provisions 
with  each  other;  and  never  until  every  attempt  to  give 
to  the  whole  a  sensible  construction  has  failed.  A  mate¬ 
rial  qualification,  therefore,  of  an  antecedent  devise  or 
bequest,  which  would  otherwise  be  absolute,  is  often 
upheld,  and  an  absolute  estate  in  fee  simple  is  fre¬ 
quently  cut  do'wn  to  a  defeasible  interest,  in  wills.  (Cit¬ 
ing  cases.)  ...  It  is  also  a  leading  principle,  that  in 
the  construction  of  a  will,  the  intention  of  the  testator, 
gathered  from  the  whole  will,  provided  it  be  not  incon¬ 
sistent  with  the  rules  of  law,  is  the  first  great  object  of 
inquiry;  and  to  this  object  technical  rules  are  to  a  cer¬ 
tain  extent  made  subservient;  and,  as  a  general  rule, 
those  technical  words  are  not  required  in  a  devise  which 
in  a  deed  would  be  necessary.’’ 

The  majority,  while  recognizing  the  well  settled  rule  of  con¬ 
struction  “this  will  must  be  interpreted  so  as  to  effectuate 
the  true  intent  of  the  testator  as  expressed  in  his  will,” 
shows  by  its  own  reasoning  that  it  has  not  applied  the  rule 
in  this  case.  For  example  (Op.  7,  8),  the  court  cites  exten¬ 
sively  from  Hawley  v.  Grand  Rapids  Trust  Company ,  267 
Mich.  232,  255  N.  W.  196 : 


“.  .  .  It  is  not  sufficient  that  you  should  raise  a  mist; 
it  is  not  sufficient  that  you  should  create  a  doubt;  .  .  . 
it  is  not  even  sufficient  that  you  should  deal  in  probabili¬ 
ties,  but  you  must  show  something  in  another  part  of 
that  instrument,  which  is  as  decisive  the  one  way  as  the 
other  terms  were  decisive  the  other  way;  ...” 

This  quotation  is  taken  from  a  case  which  was  dealing  'with 
an  ordinary  fee  deed  to  real  estate.  It  has  never  been  sup¬ 
posed  that  the  reasoning  in  Hawley  v.  Grand  Rapids  Trust 
Company,  supra,  could  apply  to  the  simple  problem  of  ascer¬ 
taining  who  are  the  beneficiaries  of  a  simple  express  trust. 
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Bv  applying  the  reasoning  of  that  case  to  the  problem  of 
ascertaining  who  are  the  beneficiaries  of  an  express  trust, 
the  court  has  sidestepped  a  duty  to  read  the  will  as  an 
(‘utirety.  The  majority  says  that  the  language  in  the  second 
clause  of  the  will  ‘‘creates  a  trust  which  vests  in  the  wife  for 
lier  life  the  use  of  this  trust  income/’  The  majority,  in  its 
reasoning,  thereafter  holds  that  the  latter  provisions  do  not 
cut  down  such  an  interest  and  the  children  are  excluded 
from  aJl  interest  in  the  income  during  the  life  of  Mrs.  Ocker- 
shm^sen,  and  by  inference  the  court  treats  all  latter  provi¬ 
sions  of  the  will,  including  the  expressions  “It  is  my  inten- 
/ons  that  my  real  estate  shall  be  preserved  as  a  whole  for 
tlie  benefit,  support  and  maintenance  of  my  said  wife  Ella 
M.  and  my  children  during  their  lives;” — (Item  five,“ which 
interest  shall  be  added  to  the  income  hereinbefore  provided 
and  to  be  used  for  the  benefit,  support  and  maintenance  of 
my  said  wife  and  children” — as  creating  simply  a  “mist” 
ov(n'  the  second  clause  of  the  will,  which  second  clause  of 
the  will  the  majority,  by  unsupportable  reasoning  and  by  the 
rejection  of  the  vital  words  “and  the  lives  of  my  children 
now  living  and  for  any  children  that  may  hereafter  be  born 
to  me,”  holds  “creates  a  trust  which  vests  in  the  wife  for  her 
life  the  use  of  this  trust  income.”  We  ask  whether  the  ex¬ 
press  statement  by  a  testator  in  his  will  of  intention  can  ever 
he  justly  called  a  ''mist'^f  Can  the  provisions  of  Item 
seven,  which  transfer  the  trusteeship  from  the  widow  to 
the  two  eldest  children  of  the  testator,  “who  are  hereby 
appointed  trustees  with  the  same  power  and  authority  as 
herein  given  and  granted  unto  my  said  wife,  or  to  the  sub¬ 
stituted  trustees  appointed  in  her  place  and  stead,”  be  justly 
termed  a  “mist”?  Can  all  the  latter  provisions  of  the  will 
be  rejected  by  the  application  of  the  narrow  rule  stated  in 
Hawley  v.  Grand  Rapids  Trust  Company ^  supra? 

The  majority  speaks  of  the  alleged  interest  of  Mrs.  Ocker- 
shausen  as  a  gift  in  the  form  of  a  trust/ ^  We  submit  that 
the  expression  “gift  in  the  form  of  a  trust”  is  an  innovation 
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in  the  law  of  trusts.  Counsel  knows  of  no  halfway  mark 
between  an  absolute  gift  and  a  trust  interest,  and,  as  ably 
stated  by  Mr.  Justice  Miller  (Op.  20),  ‘‘It  accomplishes 
nothing  to  speak  of  a  ‘gift  in  the  form  of  a  trust.’  ”  The 
majority  (Op.  10)  says  “Of  course,  it  was  his  intention  that 
his  children,  ranging  in  age  from  7  years  to  7  months,  were 
to  be  supported.’’  .  .  . 

If  such  was  his  intention,  how  is  the  interest  of  the  chil¬ 
dren  to  be  fixed  and  secured  under  the  reasoning  of  the 
majority?  If  Mrs.  Ockershausen  should  withhold  all  income 
from  the  children,  how  could  the  children  hereafter  go  into 
a  court  of  equity  and  state  a  case  against  their  mother  in 
order  to  secure  a  portion  of  the  income  for  their  benefit,  sup¬ 
port  and  maintenance?  Moreover,  if  the  majority  is  able 
to  find  from  the  terms  of  the  will  “it  was  his  intention  that 
his  children,  ranging  in  age  from  7  years  to  7  months,  were 
to  be  supported,  .  .  .,”  what  reason  appears  to  exclude  the 
children  of  the  testator  as  beneficiaries  under  the  trust? 
The  majority  has  quoted  extensively  from  Tyack  v.  Berke¬ 
ley,  100  Va.  296,  304,  where  the  court  makes  a  sentimental 
statement,  “The  wdt  of  man  has  not  yet  discovered  a  safer 
repository  than  the  mother  for  the  rights  and  interests  of 
the  children  ...”  That  case  was  decided  in  1903,  and  we 
submit  that  the  attitude  of  some  mothers  has  changed  con¬ 
siderably  in  the  past  35  years.  Mr.  Justice  Miller  (Op.  23) 
has  ably  pointed  out  some  of  the  activities  of  Mrs.  Ocker¬ 
shausen  toward  testator’s  children  over  a  period  of  years. 
The  majority  (Op.  11),  in  placing  itself  in  the  position  of 
the  testator  when  he  made  the  will,  says:  “Guardians  might 
serve  14  to  20  years  to  receive  any  monies  payable  to  the 
children.”  There  was  no  necessity  for  the  appointment  of 
a  guardian  of  any  of  testator’s  children  during  their  minor- 
itv.  Testator’s  vdll  carefullv  refrained  from  directing  the 
trustees  to  pay  the  income  over  to  the  children.  All  trustees, 
whether  widow,  stranger,  or  children,  were  directed  to 
“use”  the  income  for  the  benefit,  support  and  maintenance 


of  the  wife  and  children.  Moreover,  if  it  had  becchne  neces¬ 
sary  to  apfpoint  a  guardian  for  any  of  the  children  of  testa¬ 
tor  during  their  minority,  no  reason  appears  why  Mrs. 
Ockershausen  would  not  have  had  the  first  claim  to  the  office 
of  guardian.  It  must  be  remembered  by  the  majority  that 
the  testator,  when  making  his  will,  was  viewing  the  problem 
from  the  standpoint  of  the  lifetime  of  his  widow  and  chil¬ 
dren.  See  the  provisions  in  Item  seven  of  the  will  forfeiting 
the  office  of  the  widow,  as  trustee,  upon  remarriage,  provid¬ 
ing  for  a  stranger  as  substitute  trustee  during  the  minority 
of  the  children,  and  for  the  appointment  of  the  children  as 
substitute  trustees  ‘‘who  are  hereby  appointed  trustees  with 
the  same  authority  and  power,  as  herein  given  and  granted 
unto  my  said  wife,  or  to  the  substituted  trustee  appointed  in 
her  place  and  stead.’’  See  also  the  provision  in  the^  second 
clause  of  the  will  “Upon  the  death  of  my  said  wife  and  chil¬ 
dren,  said  real  estate  shall  descend  to  their  right  heirs  at 
law.”  The  holding  of  the  majority  that  testator’s  children 
have  no  interest  or  estate  in  the  income  of  the  real  estate 
trust  during  the  lifetime  of  Mrs.  Ockershausen  has  far 
reaching  consequences ;  for,  if  the  majority  in  its  reasoning 
is  unable  to  find  any  provision  in  the  will  to  show  an  interest 
in  testator’s  children  during  the  lifetime  of  Mrs.  'Ocker¬ 
shausen,  what  can  the  children  rely  upon  in  the  will  to  show 
an  interest  in  themselves  after  the  death  of  Mrs,  Oclcer- 
shausen?  Moreover,  according  to  our  contention,  the  chil¬ 
dren  have  a  concurrent  life  interest,  along  with  Mrs. 'Ocker¬ 
shausen,  in  the  income  of  the  real  estate  trust.  If  one  of 
testator’s  children  should  die  during  the  lifetime  of  Mrs. 
Ockershausen,  the  children  of  such  deceased  child  would 
probably  take  the  interest  of  the  parent.  We  think  that  the 
holding  of  the  court  in  Cruit  v.  Owen,  25  Appeals  D.  C.  514, 
affirmed  203  U.  S.  368  supports  the  contention.  There  the 
Supreme  Court  said  in  substance,  in  a  gift  to  “children” 
they  take  distributively  and  not  as  a  class,  and,  accordingly, 
the  issue  of  a  deceased  child  takes  its  parent’s  share.'  Does 
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the  holding  of  the  court  deprive  the  grandchildren  of  the 
right  to  raise  such  an  issue  should  a  child  of  the  testator  die 
during  the  lifetime  of  Mrs.  Ockershausen  ?  It  must  be  also 
remembered  here  that  the  seven  grandchildren  (there  are 
eight  now)  were  added  to  the  bill  below  only  because  ques¬ 
tions  were  raised  affecting  the  corpus  of  the  trust  property. 
Does  the  doctrine  of  res  judicata  prevent  the  seven  infant 
grandchildren  from  raising  a  question  as  to  their  right  in 
the  income  should  their  parent  die  during  the  lifetime  of 
Mrs.  Ockershausen? 

Mr.  Justice  Miller  in  his  dissent  cites  Wilson  v.  Wilson, 
119  N.  C.  {588,  590;  26  S.  E.  155.  This  case  is  extensively 
quoted  from  to  show  its  contrast  with  Tyack  v.  Berkeley, 
100  Va.  296, 304,  cited  by  the  majority.  The  court  said : 


‘‘The  question,  then,  is  whether  Samantha  (wife) 
takes  a  life  estat(‘  in  the  whole  pi-operty,  or  were  she 
and  the  children  tenants  in  common  in  the  trust  estate? 
According  to  the  natural  import  of  the  language  and 
the  authorities,  they  were  tenants  in  common  in  the 
trust  estate  from  the  date  of  the  d(‘ed.  Moore  v.  Leach, 
0  .Tones  8.^;  ILoff  v.  Saffenrhifr,  85  X.  C.  73;  Chest tmf  v. 
Meares,  3  .Tones  Eq.  416:  Gan  Baker,  5  .[ones  Eq.  344. 
The  result  would  b(‘  otherwise  if  anything  in  the  instru¬ 
ment  indicated  reasonably  a  different  intention.  We 
find  nothing  of  that  in  the  deed ;  but,  on  the  contrary,  it 
appears  to  have  been  the  purpose  to  provide  for  the 
comfort  of  the  children  as  well  as  the  wife.  The  de¬ 
fendant’s  contention  would  strip  the  children  of  their 
maintenance  and  education  at  that  period  of  life  when 
such  assistance  was  more  ne(Hl(‘d  tlian  at  any  other  time. 


We  cannot  impute  such  a  ])uri)os(‘  in  the  mind  of  the 
father  in  the  absence  of  any  language  to  justify  it.  lie 


might  be  improvident  and  reckless,  hut  when  moved  by 
a  generous  impulse  to  provide  and  secure  something  for 

his  familv  it  would  he  a  most  unnatural  act  to  disinherit 

« 

the  most  helpless  members  of  it.” 


The  action  of  the  majority  in  holding  that  the  $20,000 
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trust  fund  is  a  personal  trust  which  failed  when  Mrs*  Ocker- 
shausen  forfeited  her  office  as  trustee  under  the  will,  is 
plainly  without  basis.  Mr.  Justice  Miller  has  set  forth 
lengthy  reasons  to  show  that  this  fund  continued  as  a  trust 
fund  to  be  administered  by  the  substitute  trustees.  He  said 
(Op.  23): 

I 

‘Hn  my  opinion  the  testator  ^s  primary  interest,  as 
sot  out  in  the  quoted  language,  and  as  revealed  in  the 
rest  of  the  will,  was  the  management  and  protection  of 
his  real  estate,  not  the  protection  of  his  wife,  particu¬ 
larly  in  case  she  remarried.  He  was  as  much  interested 
in  the  good  management  and  protection  of  his  real 
estate  if  and  when  his  children  became  trustees  as  when 
his  v.'ife  acted  in  that  capacity.  If  any  claims,  demands, 
suits  or  damages  arose  against  his  real  estate  which 
could  not  be  otherwise  satisfied,  it  would  become  neces¬ 
sary  to  sacrifice  the  real  estate  bv  forced  sale  and  thus 
defeat  his  purpose.  ...” 

If  the  reasoning  of  the  majority  is  supportable,  the  $20,000 
real  estate  protection  fund  w^ould  likewise  have  failed  had 
the  widow  remarried  within  1  week  after  the  death  of  the 
testator.  Can  it  reasonably  be  argued,  even  laying  aside  the 
express  provisions  of  the  will  that  the  $20,000  fund  should 
continue  and  that  the  interest  therefrom  shall  be  used  for 

I 

the  benefit  of  the  wife  and  children,  that  the  testator  in¬ 
tended  to  work  any  such  absurd  result?  This  holding  of  the 
majority  seems  to  be  the  first  instance  in  which  a  court  has 
held  that  a  trustee  of  an  express  trust  is  rewarded  by  doing 
an  act  resulting  in  the  forfeiture  of  the  office  of  trustee.  We 
submit  that  the  action  of  the  majority  in  reversing  the  lower 
court  as  to  the  balance  of  the  $20,000  fund  is  not  based  on 
anv  real  construction  of  the  will. 

The  majority  says  (Op.  12)  ‘‘But  there  is  no  intimation  in 
the  wfill  that  the  income  to  her  (Mrs.  Ockershausen)  should 
cease  upon  her  remarriage.  ”  As  pointed  out  by  Mr.  Justice 
Miller,  the  only  authority  that  Mrs.  Ockershausen  had  over 
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the  trust  property  and  the  income  therefrom  was  as  trustee. 
The  sev^enth  Item  of  the  will  transfers  the  ofl&ce  of  trustee  to 
the  two  eldest  children  of  the  testator  “who  are  hereby  ap¬ 
pointed  trustees  with  the  same  authority  and  power  as 
herein  given  and  granted  unto  my  said  wife,  or  to  the  sub¬ 
stituted  trustee  appointed  in  her  place  and  stead.”  The 
seventh  clause  carries  full  and  unrestricted  power  over  the 
trust  estate  to  the  substitute  trustees.  No  exceptions  ap¬ 
pear;  yet  the  majority  of  this  court  has,  in  effect,  read  an 
exception  into  the  clause.  We  can  lay  aside  everything  that 
transpired  prior  to  the  time  the  substitute  trustees  took 
office.  Viewing  the  situation  after  the  succession  in  trustee¬ 
ship,  the  substitute  trustees — testator’s  children — ^had  the 
authority  not  only  to  manage  and  control  the  trust  estate, 
but  also  the  dutv  to  make  the  distribution  of  the  income 
among  the  beneficiaries  under  the  will,  who  are  the  widow 
and  children.  The  ordinary  and  natural  consequence  of 
forfeiting  an  office  as  trustee  under  a  will  is  to  place  it  be¬ 
yond  the  power  of  the  trustee  to  further  jeopardize  the  in¬ 
terest  of  beneficiaries.  The  majority,  as  previously  stated, 
says  “it  was  his  intention  that  his  children,  ranging  in  age 
from  7  years  to  7  months,  were  to  be  supported  ...”  If, 
after  remarriage  of  the  widow,  the  testator  was  not  willing 
to  further  entrust  his  widow,  as  trustee,  with  the  manage¬ 
ment  and  control  of  the  property,  is  there  any  basis  for 
assuming  that  the  disqualified  trustee  was  to  receive  the  full, 
unrestricted  right  to  the  income  of  that  trust?  If  it  was  the 
intention  of  the  testator  to  provide  for  the  benefit,  support 
and  mainenance  of  his  children,  how  could  the  children  re¬ 
ceive  any  benefit  out  of  anything  except  the  income  of  the 
trust?  If  the  testator  intended  to  safeguard  his  children  by 
providing  for  a  succession  in  trusteeships  is  it  reasonable  to 
assume  that  he  intended  the  entire  fruit  of  the  trust  to  be 
subject  to  the  influence  of  a  stepfather ^  or  as  may  happen 
in  this  case,  to  the  influence  of  two  stepfathers  in  view  of  the 
fact  that  Mr.  Ockershausen  died  several  years  ago?  If  the 
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life  interest  of  Mrs.  Ockershausen  is  a  ‘‘gift  in  the  form  of 
a  trust,”  then  we  have  at  the  present  time  in  this  trust 
estate  tivo  sets  of  trustees,  one  to  manage  and  control  the 
property  and  another  to  manage  and  control  the  income. 
We  submit  that  the  construction  placed  by  the  majority  on 
the  will  of  the  testator  with  respect  to  the  ownership  of  the 
income  during  the  life  of  Mrs.  Ockershausen  and  as  to  the 
$20,000  real  estate  protection  fund  is  utterly  unsupportable 
on  reason  and  authority;  and  that  the  dominant  expressed 
intention  of  the  testator  to  provide  for  his  children  as  well 
as  his  wife  is  sw’ept  aside  under  reasoning  which  probably 
excludes  any  interest  in  the  children  after  the  death  of  Mrs. 
Ockershausen. 

(4)  SPECIAL  ASSESSMENTS.  A  rehearing  is  asked 
on  this  point  because  the  opinion  of  the  court  fails  to  dispose 
of  the  question  of  apportionment  of  the  cost  of  special  as¬ 
sessments  between  the  life  estates  and  the  remainder. 

(5)  THE  $5,000  FEE  AWARDED  TO  COUNSEL  FOR 
PLAINTIFF.  These  petitioners,  in  their  assignments  of 
error  No.  4,  alleged: 

‘‘The  court  erred  in  making  its  decree  overruling  her 
(their)  exception  No.  1  to  the  report  and  account  of  the 
auditor  filed  ]\Iay  19,  1937,  and  in  the  circumstances  of 
this  record  in  allowing  counsel  for  the  plaintiff  a  fee  in 
the  sum  of  $5,000  or  in  any  sum,  payable  from  the 
corpus  of  the  trust  estate.” 

The  opinion  of  the  court  contains  no  discussion  of  these 
assignments  of  error.  It  was  contended,  among  other 
things,  that  the  plaintiff,  Mrs.  Ockershausen,  was  engaged 
in  a  personal  adversary  proceeding  against  the  trust  estate 
in  her  capacity  as  a  mere  beneficiary  under  the  will ;  that  no 
position  taken  by  the  plaintiff  in  the  case  enured  tb  the 
benefit,  protection  or  preservation  of  the  trust  estate  or  the 
creation  of  any  trust  property;  that  in  the  circumstances 
there  was  no  authority  in  law  for  the  award  of  counsel  fees 
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to  counsel  for  the  plaintiff  and  that  there  was  no  authority 
for  the  direction  that  the  fee  be  paid  entirely  out  of  the 
corpus  of  the  trust  estate.  Ample  citation  of  authority  to 
support  the  above  assignments  was  contained  in  the  brief. 
It  presents  a  question  that  has  never  been  decided  in  the 
courts  of  the  District  of  Columbia  and  has  for  many  years 
perplexed  the  bar.  It  was  earnestly  hoped  that  the  court 
would  discuss  the  points  involved  in  these  assignments. 

(6)  THE  DEPRECIATION  RESERVE.  At  page  17  of 
the  opinion  the  court  erroneously  says : 

‘‘The  action  of  the  lower  court  in  failing  to  decree 
that  Mrs.  Ockershausen  was  liable  to  corpus  in  the  sum 
of  $124,560.13  as  a  depreciation  reserve  is  assigned  as 
error  by  the  guardian  ad  litem  for  the  Smith  infants, 
remaindermen.  This  error  is  not  assigned  hy  other 
parties  to  the  caused ^  (Emphasis  supplied.) 

The  court  has  overlooked  the  fact  that  Eleanore  Kolipinski 
Smith,  a  child  of  the  testator,  also  assigned  this  matter  as 
error.  See  R.  103, 138,  and  Brief,  p.  47. 

The  court  in  its  opinion  makes  no  statement  as  to  how  the 
question  arose.  From  all  that  appears,  the  matter  is  por¬ 
trayed  as  though  the  guardian  ad  litem  insisted  that  an 
arbitrary  calculation  of  $124,560.13  be  accounted  for  by  the 
outgoing  trustee,  Mrs.  Ockershausen,  for  the  benefit  of  the 
corpus.  It  was  much  to  be  hoped  that  the  court  would  set 
forth  in  its  opinion  that  the  sum  of  $124,560.13  represented 
allowances  claimed  by  and  allowed  to  the  trustee  over  a 
period  of  20  years  in  federal  fiduciary  income  tax  returns 
upon  the  income  of  the  trust.  There  is  no  question  about 
the  general  law  cited  by  the  court,  and  the  general  law  on 
the  subject  was  frankly  admitted  in  the  brief  of  these 
petitioners.  It  was  contended,  however,  that  the  expression 
by  the  testator  of  his  intention  that  the  real  estate  should 
be  preserved  as  a  whole  afforded  a  foundation  for  the  allow¬ 
ance  of  depreciation  in  federal  income  tax  returns  and  that 
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the  outgoing  accounting  trustee,  having  taken  the  position 
that  the  trust  required  and  permitted  a  deduction  for  depre¬ 
ciation,  was  estopped  as  against  the  beneficiaries  from 
maintaining  an  opposite  position  on  accounting  day.  Does 
this  court  hold  that  a  trustee  of  an  express  trust  can  take 
one  position  in  dealing  with  the  trust  and  the  United  States 
and  a  wholly  opposite  position  when  called  upon  to  account 
to  the  same  beneficiaries  under  the  same  trust?  We  believe 
that  the  question  is  of  such  importance  that  the  court  should 
have  fully  disposed  of  it.  Among  other  contentions,  it  was 
strongly  insisted  in  the  court  belovr  and  here,  that  the  ac¬ 
counting  trustee  was  estopped  to  maintain  a  dual  position 
in  this  respect.  We  ask  the  court  to  decide  the  questions 
presented  in  the  assignments  of  error.  ; 

(7)  NO.  7065,  DAVID  F.  SMITH  IN  HIS  OWN  RIGHT 
AND  AS  ATTORNEY  FOR  ELEANORE  K.  SMITH, 
APPELLANT  v.  ELEANORE  KOLIPINSKI  SMITH, 
ET  AL.  At  page  17  of  the  opinion  the  court  makes  the  er¬ 
roneous  statement,  as  follows: 

^‘He  alleges  that  Mrs.  Smith,  at  the  second  employ¬ 
ment,  gave  him  an  attorney’s  lien  upon  the  cause  of 
action,  and  alleged  that  it  was  thereupon  agreed  that 
his  compensation  would  be  15  per  cent  of  all  sums  that 
would  accrue  to  her  out  of  the  income  of  the  trust  estate 
if  there  should  be  a  reversal  by  this  court.” 

This  is  not  an  accurate  statement  of  what  the  record  shows. 
In  the  answer  of  David  F.  Smith,  respondent,  to  the  petition 
to  remove  and  substitute  counsel,  he  alleged: 

‘L  .  .  It  was  then  agreed  that  the  compensation  of 
this  respondent  for  services  rendered  and  to  be  ren¬ 
dered  in  this  court  and  in  the  Court  of  Appeals  would 
be  fifteen  per  centum  (15%)  of  all  sums  that  would 
accrue  to  said  defendant  out  of  the  income  of  said  trust 
estate  within  two  (2)  years  next  after  a  reversal  of  said 
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holding  that  said  defendant  had  no  interest  in  said  in¬ 
come  during  the  life  of  the  plaintiff,  .  .  /  ^ 

The  opinion  of  the  court  on  the  appeal  in  No.  7065  dis¬ 
cusses  ever\’thing  except  the  assignments  of  error.  The 
court  (Op.  18)  has  made  the  erroneous  statement  “He  has 
now  availed  himself  of  the  provisions  of  this  order  and  ap¬ 
peals  therefrom.”  Counsel  heretofore  has  never  understood 
that  a  litigant  could  appeal  from  an  order  that  he  relied 
upon.  Moreover,  in  his  brief,  page  17,  he  expressly  stated 
“This  appellant  does  not  rely  upon  the  order  and  assails 
the  order  as  having  been  entered  without  authority  in  law.” 
There  was  no  question  before  this  court  with  respect  to  any 
lien  of  appellant.  The  lien  question  was  a  secondary  matter 
in  the  defense  of  the  alleged  petition  of  Mrs.  Smith.  The 
tvhole  point  involved  was  that  the  answer  of  this  respondent 
denied  that  Mrs.  Smith  had  ever  in  fact  discharged  him  as 
her  attorney.  Complaint  was  made  in  the  assignments  of 
error  that  the  lower  court  erred  in  making  the  order  for  the 
reason  that  in  the  “hearing  upon  the  petition  and  answer,  at 
the  instance  of  alleged  counsel  for  said  Eleanore  Kolipinski 
Smith,  the  court  erred  in  summarily  removing  counsel  with¬ 
out  am’  evidence  to  support  the  petition  or  any  evidence  to 
resolve  the  issues  made  by  said  petition  and  answer  and 
the  court  further  erred  in  the  hearing  upon  the  petition 
and  answ’er  in  failing  to  treat  the  answer  as  true  in  all  re¬ 
spects.”  Abundant  authority  from  this  court  and  from  the 
Supreme  Court  was  cited  to  support  the  position  of  this 
appellant.  Apparently  the  court  has  missed  the  w’hole  point 
involved  in  the  appeal.  That  point  was  that  Mrs.  Smith 
had  never  in  fact  discharged  him  as  her  counsel  and  the 
lower  court j  ivitout  any  evidence  to  support  the  issues  made 
by  the  petition  and  answer ^  removed  him  without  a  hearing 
and  without  evidence  to  support  the  petition.  The  court 
says  (Op.  18),  “It  is  settled  law’  that  a  client,  w’ith  an  order 
of  the  court,  has  the  right  to  discharge  an  attorney,  with  or 
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without  cause.”  The  court  has  erroneously  assumed  that 
Mrs.  Smith  did  discharge  this  appellant.  We  submit  that 
members  of  the  bar  are  entitled  to  a  hearing  in  the  situation 
presented  here  and  that  no  court  has  any  authority  to  make 
an  order  removing  counsel — ^where  there  is  no  charge  of 
misconduct — without  an  opportunity  to  be  heard  when  the 
attorney  alleges  that  his  client  has  not  in  fact  discharged 
him.  The  lower  court  acted  without  any  evidence  and  in  the 
teeth  of  an  answer  which  made  a  blanket  denial  to  the  peti¬ 
tion.  The  matter  of  a  lien  was  a  secondary  defense  and  it 
was  not  involved  in  this  appeal  in  any  respect.  Appellant, 
being  a  member  of  the  bar,  requests  that  the  erroneous 
statements  of  the  court  be  corrected  and  that  he  be  granted 
a  rehearing  in  No.  7065. 

(8)  OTHER  ERRORS  APPEARING  IN  THE  MA¬ 
JORITY  OPINION.  At  page  5  of  the  opinion  the  court 
says : 


‘  ‘  This  final  decree  held  substantially  the  same  as  the 
prior  one,  and  in  addition  overruled  the  exceptions  to 
the  auditor’s  report  filed  in  the  case  on  May  19,  1937, 
and  the  motion  to  remand  to  the  auditor.  ’  ’ 

I 

The  final  decree  of  the  court  of  July  12,  1937  shows  that 
numerous  exceptions  to  the  report  of  the  auditor  were  sus¬ 
tained  by  the  court  (R.  129). 

WHEREFORE,  the  premises  considered,  your  petition¬ 
ers  respectfully  pray  that  a  rehearing  of  this  cause  may  be 
granted  before  the  full  bench,  that  a  rehearing  may  be 
granted  before  the  three  justices  who  heard  the  case,  and 
that  in  the  event  the  petition  for  a  rehearing  is  denied^  that 
the  court  stay  its  mandate  for  a  period  of  at  least  sixty  (60) 
days  pending  application  to  the  Supreme  Court  of  the 
United  States  for  certiorari.  This  request  for  an  extension 
of  sixty  (60)  days  is  made  because  counsel  signing  this  peti¬ 
tion  is  a  Trial  Examiner  of  the  National  Labor  Relations 
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Board.  He  is  frequently  assigned  to  distant  parts  of  the 
United  States  for  the  hearing  of  labor  cases  and  it  would 
impose  an  undue  hardship  upon  him  to  stay  the  mandate 
for  only  thirty  (30)  days  in  accordance  with  Rule  24  of  this 
court. 

David  F.  Smith, 


Attorney  for  Eleanore  KoUpinski  Smith; 


Gncrdian  al  litem  for  Joan  C,  Smith , 
Eleanore  M.  Smithy  and  Robert  A, 
Smith,  infants;  and  in  proper  person. 
Union  Trust  Bldg., 
Washington,  D.  C. 
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In  The 


‘Eniteil  States  Court  of  appeals 
for  the  Bistrict  of  Colombia 


October  Term  1937. 

No.  7065 


David  F.  Smith,  in  his  own  riffht  and  as  Attornev 
for  Eleanore  K.  Smith, 

Appellant, 


V. 

Eleanode  Kolipixski  Smith,  Ella  OckershausEn, 
Emilie  Kolipixski  Bucy  and  Hexrietta  Koli- 
pixsKi  Evaxs.  individually  and  as  trustees  under 
the  will  of  Lons  Kolipixski,  deceased,  Louis 
Kolipixski,  and  Charles  Andrew  Bucy,  Donald 
L.  Bucy,  Karen  ^Farie  Bucy,  Brockexbrough 
Evans,  Jr.,  Joan  C.  Smith,  Eleaxore  M.  Smith 
and  Bobert  A.  Smith,  infants, 

Appellecfi. 

APPELLANT’S  BRIEF 


STATEMENT  OF  CASE 


David  F.  Smith,  in  his  own  right  and  as  the  attorney 
of  record  for  Eleanon^  Kolipinski  Smith,  his  wife, 
appeals  from  a  final  order  entered  July  29,  1937,  in 
the  District  Court  of  the  United  States  for  the  District 
of  Columbia.  An  appeal  to  this  court  was  allowed  by 
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the  lower  court  on  July  29,  1937,  and  the  appeal  was 
duly  perfected  August  3,  1937  (151-152).  The  order 
from  which  the  appeal  is  taken  reads  as  follows: 

^‘Upon  consideration  of  the  petition  of  Eleanore 
Kolipinski  Smith  to  remove  and  substitute  counsel 
appearing  on  her  behalf  herein,  and  the  answer  of 
David  F.  Smith,  Esq.,  made  to  said  petition,  and 
the  counter-affidavits  of  Eleanore  Kolipinski 
Smith  and  Leonard  J.  Ganse  made  in  reply  to  said 
answer,  it  is  bv  the  Court  this  29th  dav  of  Julv, 
1937, 

Ordered,  that  David  F.  Smith,  Esq.,  be,  and  he 
hereby  is,  removed  as  counsel  appearing  on  behalf 
of  Eleanore  Kolipinski  Smith  in  further  proceed¬ 
ings  herein;  and  it  is  further 

Ordered,  that  Leonard  J.  Ganse,  Esq.,  be,  and 
he  hereby  is,  substituted  as  counsel  to  appear  on 
behalf  of  said  Eleanore  Kolipinski  Smith  in  fur¬ 
ther  proceedings  in  this  cause,  reserving  Itoicever, 
for  further  determuiation,  upon  the  issues  made 
by  said  petition  of  Eleanore  Kolipinshi  Smith,  the 
answer  of  David  F.  Smith,  Esq.,  to  said  petition, 
and  the  counter-affidavits  of  said  Eleanore  Koli¬ 
pinski  Smith  and  Leonard  J.  Ganse  made  in  reply 
to  said  answer,  all  questions  concerning  the  con¬ 
tingent  fee  contract  and  equitable  lien  asserted  by 
said  David  F.  Smith,  Esq.,  to  exist  in  his  behalf 
herein;  and  it  is  further. 

Ordered  that  David  F.  Smith,  Esq.,  may  take 
such  further  steps  h(‘rcin,  and  on  an  appeal  to  the 
United  States  Court  of  Appeals  for  the  District 
of  Columhia,  for  the  protection  and  establishing  of 
his  asserted  contingent  fee  contract  and  equitable 
lien  as  to  him  may  be  deemed  advisable  and  neces¬ 
sary  in  respect  thereof,  provided  how’ever  that 
said  f  urther  proceedings  and  appeal  to  be  so  taken 
shall  be  at  the  instance  and  on  the  sole  cost  and 
expense  of  said  David  F.  Smith,  Esq.,  and  not 
otherwise.'^  (Italics  supplied.) 


Appellant  has  been  a  inomber  of  the  bar  of  the  lower 
court  and  this  court  for  the  past  fourteen  years.  Dur¬ 
ing*  tlial  ])oriod  of  time  he  has  been  in  active  practice 
in  the  District  of  Columbia  and  his  standing  as  a  mem¬ 
ber  of  the  bar  has  never  been  questioned  and  cannot 
be  (lueslioned.  Eleanore  Kolipinski  Smith  is  the  *^dfe 
of  appellant.  They  have  three  children,  Joan  C. 
Smith,  Plleanore  iM.  Smith  and  Robert  A.  Smith,  in¬ 
fants,  who  are  either  ai)])ellants  or  appellees  in  the 
various  ap])oals  on  the  jn-inted  record.  Justice  Gordon 
and  Justice  Adkins  in  the  lower  court  signed  orders 
a])pointing  this  appellant  as  guardian  ad  litem  for  his 
three  minor  children  (R.  30-63).  He  filed  an  answer 
and  cross-bill  on  behalf  of  two  of  said  minor  children 
on  October  28,  1935.  The  third  child  was  born  during 
the  litigation  and  was  added  as  a  party  defendant 
after  the  aforesaid  cross-l)ill  was  filed.  He  has  faith¬ 
fully  and  cautiously  represented  said  minor  children 
through.out  tiie  tvco-year  litigation  in  tlie  lower  court 
aiul  now  ap])ca]‘s  on  theii*  behalf  in  tliis  court  in  cases 
Xo.  7062,  7063  and  7064.  His  right  to  represent  his 
children  and  the  (luality  of  his  service  on  their  behalf 
lias  never  l)(‘en  (juestioned  by  any  party  to  the  cause. 
S(‘])ten'iber  25,  1935,  Ella  M.  Ockershausen,  mother  of 
Eh'anori*  I\o]l])in^l:!  Siniila  tiled  a  bill  in  the  lower 
court  for  construction  of  the  will  of  Dr.  Louis  Koli- 
l-inski.  hu(‘  the  fatiiei*  of  Eh'anoi-e  X(d;pin  Smith, 
ap])ellee.  Slie  and  three  other  living  children  of  the 
testator  wi're  sued  as  defendants  and  later  seven 
grandchildren  were  added  as  parties  defendant  on  the 
<ug'g*estion  in  the  answer  and  crossbill  of  said  Eleanore 
Koli})inski  Smith  (R.  12-23)  that  the  bill  was  defective 
for  want  of  sufficient  parties  defendant. 

At  the  time  Ella  H.  Ockershausen  filed  her  bill,  Sep¬ 
tember  25,  1935,  the  relations  between  said  plaintiff 
and  this  appellant,  her  son-in-law,  had  been  none  too 
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friendly  over  a  period  of  time.  At  tlio  time  the  bill 
was  served  upon  said  Elear.oro  Koli])inski  Smith, 
neither  she  nor  this  appellant  could  afford  to  employ 
outside  counsel  to  represent  and  protect  her  interests 
in  this  cause  or  to  carry  on  the  protracted  litigation 
which  has  since  ensued  in  this  cause.  This  a])pellant 
was  able  to  represent  her  but  declined  so  to  do.  Be¬ 
cause  of  the  insistence  of  his  wife  and  the  necessity 
of  ])rotecting  his  children  in  the  circumstances  he  con¬ 
sented  to  appear  for  his  wife  as  her  counsel.  He  pre¬ 
pared  an  answer  and  cross-bill  for  her  which  appears 
in  the  record,  pages  12  to  23.  In  that  answer  and 
cross-bill  she  alleged:  ‘‘Defendant  designates  and  ap¬ 
points  David  F.  Smith,  Esq.,  of  the  District  of  Colum¬ 
bia  bar,  to  sign  this  answer  and  cross-bill  as  her  coun¬ 
sel  and  to  represent  and  ])rotect  her  interests  in  this 
cause.”  That  answer  and  cross-bill  was  filed  October 
2,  1935,  in  other  words  one  week  after  the  mother  had 
filed  her  bill.  When  the  contents  of  that  ])leading  be¬ 
came  known,  which  was  immediately,  great  agitation 
was  initiated  by  the  mother  to  ])ersuade  said  Eleanore 
Kolipinski  Smith  to  leave  this  appellant.  She  being 

torn  between  affection  for  her  mother  and  lovaltv  to 

*  » 

her  husband,  yielded  to  the  efforts  of  the  mother  and 
took  up  her  residence  with  her.  About  October  28, 
1935,  an  attornev  by  the  name  of  Daniel  T.  O’Brien 
appeared  on  the  scene.  He  appeared  in  court  without 
notice  to  appellant  as  the  attorney  of  record  and,  with 
the  express  consent  of  Mr.  Laskey,  attorney  for  the 
mother,  had  an  order  signed  dismissing  said  answer 
and  cross-bill.  Shortly  thereafter  O’Brien  filed  a 
formal  second  original  answer  without  leave  of  the 
court.  This  appellrjit  in  llie  names  of  his  minor  chil¬ 
dren  challenged  the  propriety  and  regularity  of  the 
aforesaid  acts  but  Justice  Bailev  allowed  the  second 
answer  to  stand  because  there  was  no  objection  from 
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the  plaintiff.  See  the  memorandum  opinion  of  Bailey, 
J.,  in  the  typewritten  transcript  filed  in  this  court 
which  was  not  printed  pursuant  to  stipulation.  There¬ 
upon  appellant  withdrew  as  counsel  for  Mrs.  Smith; 
took  no  part  in  the  trial  before  Bailey,  J.,  on  her  be¬ 
half,  but  did  represent  his  children  at  the  trial  and  in 
all  proceedings  in  the  trial  court.  Mrs.  Smith  was 
living  in  the  home  of  the  plaintiff  during  the  period 
from  October  15, 1935,  to  May  15, 1936. 

About  October  28,  1935,  the  plaintiff  employed  said 
O’Brien  to  represent  Mrs.  Smith  in  a  limited  divorce 
action  in  the  lower  court.  The  case  was  advanced  on 
motion  of  appellant  and  was  dismissed  by  order  of  the 
lower  court  with  prejudice  in  May,  1936,  and  thereupon 
Mrs.  Smith  again  took  up  her  residence  with  appellant, 
continued  to  live  with  him  until  September,  1936,  v/hen 
she  again  left  appellant  at  the  solicitation  of  the  plain¬ 
tiff.  Since  that  time  she  has  lived  in  the  home  of  the 
mother  or  in  separate  establishments  furnished  and 
provided  by  her  mother.  Since  September,  1936,  they 
have  consistently  denied  appellant  the  right  to  see  and 
visit  his  children,  have  refused  to  accept  any  support 
for  the  children  and  have  otherwise  sought  to  harass 
appellant  in  the  proper  defense  of  the  rights  of  his 
wife  and  children  in  this  cause.  Mrs.  Smith  has  been 
under  the  constant  domination  of  her  mother.  See 
the  answer  of  appellant  (R.  124). 

The  record  recites  (R.  121)  that  the  hearing  on  the 
exceptions  to  the  Auditor’s  report  was  begun  on  June 
23, 1937,  and  concluded  on  June  24,  1937.  On  June  24, 
1937,  all  proceedings  in  the  trial  court  had  terminated 
and  the  record  was  complete  except  for  the  entry  of 
the  final  decree  on  the  findings  of  the  court  on  the  ex¬ 
ceptions  to  said  Auditor’s  report. 

July  1,  1937,  a  petition  was  filed  in  the  lower  court, 
purporting  to  be  taken  on  behalf  of  Mrs.  Smith,  which 
reads  in  part  as  follows  (R.  121-122) : 
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'‘That  she  has  dismissed  David  F.  Smitli,  Esq., 
as  her  attorney  in  res|)ect  of  the  proceeding’s  in  the 
above-entitled  cause,  and  has  revoked  and  annulled 
his  authority  to  further  appear  for  and  represent 

her  as  her  attornev  of  record  herein.” 

* 


July  2,  1937,  one  l^eonard  J.  Ganse,  purporting  to 
represent  Mrs.  Smith,  had  an  order  signed  continuing 
the  hearing  on  the  petition  to  July  1937.  This  ap- 
I)ellant  did  not  consent  to  such  an  extension  of  time. 
July  6,  1937,  appellant  answered  fully  the  alleged  peti¬ 
tion  (R.  T24-128).  The  answer  denied  all  the  aUega- 
iions  in  the  alleged  petition;  denied  the  alleged  petition 
was  the  free  and  voluntary  act  of  Mrs.  Smith;  set  up 
that  Mrs.  Smith  then  and  coiitinuously  had  been  under 
the  complete  domination  and  under  influence  and  co¬ 
ercion  of  her  mother,  th(‘  plaiittiff  in  the  case;  set  up 
that  the  mother  had  manipulated  her  to  further  her 
own  ends  in  this  litigation  and  to  preve)it  and  frustrate 
an  appeal  to  this  court  to  establish  the  right  of  Mrs. 
Smith  in  the  net  income  of  the  trust  estate  created  by 
the  testator;  set  up  that  in  June,  1936,  very  shortly 
after  the  opinion  of  Justice  Bailey  holding  that  Mrs. 
Smith  had  no  estate  or  interest  in  said  income,  that 
Mrs.  Smith  had  discharged  said  O'Brien;  set  up  that 
"in  June,  1936,  the  said  defendant  (^Irs.  Smith)  con¬ 
stantly  and  persistently  implored  this  respondent  to 
again  act  as  her  counsel  in  this  cause,  which  he  did 
reluctantly  after  explaining  to  her  clearly  and  force¬ 
fully  that  the  previous  actions  of  said  defendant  had 
caused  the  res})ondent  considerable  embarrassment  and 
that  he  would  not  act  again  as  her  counsel  unless  his 
permanence  as  her  counsel  was  secured  by  a  lien  upon 
her  cause  of  action  and  right  in  the  income  of  the 
estate  of  the  testator”;  that  "in  June,  1936,  said  de¬ 
fendant  freely  and  voluntarily  signed  an  order  direct¬ 
ing  the  clerk  of  this  court  (lower  court)  to  re-enter 
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the  appearance  of  this  respondent  as  her  attorney”; 
that  ”at  the  time  of  said  re-employment  and  the  filing 
of  said  order  for  appearance,  the  defendant  employed 
this  respondent  to  represent  her  in  all  subsequent  pro¬ 
ceedings  in  the  above  cause  and  directed  this  respond¬ 
ent  to  take  an  appeal  to  the  Court  of  Appeals  of  the 
District  of  Columbia  from  the  decree  to  be  entered  on 
the  opinion  of  Justice  Bailey,  which  held  that  said  de¬ 
fendant  had  no  interest  in  the  income  of  the  trust 
estate  during  the  life  of  the  plaintitf,  and  at  the  time 
of  said  re-employment  it  was  expressly  understood  and 
agreed  between  said  defendant  (Mrs.  Smith)  and' this 
respondent,  that  this  respondent  was  given  and  ac- 
(pured  an  attorney’s  lien  upon  the  cause  of  action  and 
right  of  said  defendant  in  said  income  and  it  was  then 
agreed  that  the  compensation  of  this  respondent  for 
services  rendered  and  to  be  rendered  in  this  courts  and 


in  the  ('’onrt  of  Appeals  of  the  District  of  Columbia 
would  ])e  15%  of  all  sums  that  would  accrue  to  said 
defendant  out  of  the  income  of  said  trust  estate  within 
two  (2)  years  next  after  a  reversal  of  said  holding 
that  the  defendant  Imd  no  interest  in  said  income  dur¬ 
ing  the  life  of  plaintiff,  and  it  was  then  and  there  fur- 
t’ler  agreed  that  said  contingent  compensation  would 
be  a  lien  upon  her  said  cause  of  action  and  right  in 
said  income  and  that  said  compensation  would  be  pay¬ 
able  out  of  the  fund  itself  accrued  and  to  accrue  to 
said  defendant  as  the  result  of  a  reversal  of  said  hold- 
i:ig  of  tliC  court.”  The  answer  contains  many  other 
allegations  not  here  repeated.  All  the  averments  of 
the  answer  (Jonj  every  matter  in  the  alleged  petition. 

roll’s.  Smith  and  her  alleged  attorney,  Leonard  J. 
Ganse,  filed  affidavits  upon  the  coming  in  of  the  answer 
(R.  140-145).  Thereupon  appellant  filed  his  affidavit 
(R.  149)  Y\iiich  fully  denied  the  statements  contained 
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in  the  aforesaid  affidavits,  except  in  a  minor  and  un¬ 
important  particular. 

While  these  proceedings  were  pending,  the  lower 
court  entered  its  final  decree  in  the  cause  July  12, 
1937.  The  same  day  an  appeal  was  allowed  to  Mrs. 
Smith  and  the  appeal  was  duly  perfected  July  23,  1937, 
by  the  filing  of  a  cost  bond  on  the  appeal,  which  was 
approved  hy  a  Justice  of  the  lower  court. 

July  26,  1937,  the  date  to  which  said  Leonard  J. 
Ganse,  liad  continued  the  hearing  on  the  petition,  he 
appeared  in  the  lower  court  and  when  the  case  was 
called  bv  the  clerk  he  announced  that  he  was  ready  to 
proceed  with  the  hearing  upon  the  petition  and  answer. 
The  petition  and  answer  w’as  argued  at  the  instance  of 
alleged  counsel  for  'Mrs.  Smith.  Said  Leonard  J. 
Ganse  did  not  produce  any  testimony  to  support  the 
petition,  did  not  offer  to  produce  any  testimony  and 
Mrs.  Smith  was  not  present  in  court.  Justice  Lullring 
said  in  substance  at  the  end  of  the  hearing  that  he  had 
no  intention  of  interfering  with  this  appellant  in  his 
further  efforts  to  protect  the  rights  of  Mrs.  Smith  and 
sent  counsel  away  to  prepare  an  order.  Dispute  arose 
over  the  form  of  the  order  and  on  July  29,  1937,  again 
at  the  instance  of  said  Leonard  J.  Ganse,  the  matter 
was  again  argued;  whereupon  the  court  signed  the 
above  quoted  order  in  chambers.  The  order  actually 
signed  by  the  court  is  the  order  prepared  by  Mr. 
Ganse. 

The  same  day  the  lower  court  allowed  an  appeal  to 
this  appellant  in  his  own  right  and  as  attorney  for  Mrs. 
Smith  (R.  151)  and  the  appeal  was  duly  perfected 
August  3,  1937  (R.  152). 

July  29, 1937,  Justice  Luhring  signed  an  order  allow¬ 
ing  exceptions  as  follows:  (1)  in  removing  him  as  at¬ 
torney  for  said  defendant  without  evidence  to  support 
the  petition  for  removal;  (2)  in  appointing  substitute 
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counsel  for  said  defendant  without  evidence  to  sup¬ 
port  the  petition;  (3)  the  court  erred  in  removing 
counsel  summarily  and  erred  upon  the  hearing  upon 
the  petition  and  answer  at  the  instance  of  said  Eleanore 
Kolipinski  Smith  in  failing  to  treat  the  answer  to  said 
petition  as  true;  (4)  the  action  of  the  court  in  making 
its  foregoing  order  is  arbitrary  in  the  light  of^  the 
record  and  there  is  no  support  in  the  record  for  the 
order  removing  counsel.  ”  (R.  151.) 

It  was  also  objected  by  appellant  at  the  hearing  below 
that  the  court  on  July  26,  1937,  had  no  jurisdiction  to 
entertain  the  petition  for  the  reason  that  the  entire 
cause  had  been  transferred  to  this  court  by  the  per¬ 
fection  of  the  appeals  from  the  Final  decree  of  July 
12,  1937,  and  that  this  court  had  the  power  and  was 
competent  to  deal  with  all  matters  atfecting  the  right 
to  represent  litigants  in  this  court.  How’ever,  through 
an  inadvertence  this  specific  exception  does  not  appear 
in  the  order — allowing  the  exceptions  but  it  does  appear 
elsewhere  in  the  record  (R.  135)  that  the  cause  was  re¬ 
moved  to  this  court  by  the  perfection  of  the  appeals 
on  July  23,  1937.  At  no  time  did  appellant  consent  in 
the  court  below  that  the  court  might  summarily  pass 
upon  the  issues  raised  by  said  petition  and  answer  and 
on  the  contrary  objected  at  all  stages  that  the  issues 
could  be  resolved  only  upon  evidence. 

Because  this  appellant  is  a  member  of  the  bar,  he 
desires  to  make  it  plain  to  this  court,  as  he  did  to  the 
court  below,  that  he  has  no  ulterior  or  mercenary 
motive  in  representing  his  wife  in  this  cause.  At  all 
times  he  has  appeared  as  counsel  for  Mrs.  Smith,  he 
has  sought  faithfully  and  conscientiously  to  protect  her 
clear  rights  in  this  litigation  and  this  in  spite  of  family 
intrigue  and  interference  that  consistently  originates 
with  the  plaintiff.  Appellant  vrould  not  seek  to  further 
represent  Mrs.  Smith,  as  plain  as  her  rights  are,  if  he 
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felt  that  of  lier  own  free  will  such  was  her  desire.  His 
answer  to  the  alleged  petition  denied  that  it  was  her 
free  and  voluntary  act,  a  very  serious  situation,  which 
the  lower  court  should  have  investigated  before  it  acted 
in  a  sunnnarv  manner.  Courts  sliould  alwavs  be  solici- 
tons  and  watchful  that  litigants  are  not  frustrated  in 
obtaining  their  rights  by  petty  coercion  and  intrigue. 
No  one  can  read  the  record  and  reach  a  conclusion 
other  than  that  during  the  whole  history  of  this  litiga¬ 
tion  the  plaintiff  sought  to  manipulate  her  cliildren  to 
furtlier  her  own  ends. 

In  other  words  plaintiff  sued  her  own  children  and 
tlien  souglit  to  ])revent  them  from  asserting  tiieir  rights 
and  proper  defense  and  when  she  obtained  the  erro¬ 
neous  decree  from  the  lower  court  that  all  the  net  in¬ 
come  of  the  trust  estate  was  leer  ])roperty  during  her 
lifc‘,  she  sought  furtlR'r  to  })revent  an  api)eal  therefrom 


to  this  eoiirt. 

had  amv  part 

•  * 

bef()r(‘  iip’pe'l 


No  iiss(u*tiou  is  made  here  that  h(*r  counsel 
ill  liiese  mammvers.  It  also  ap})ears  that 
aut  mad:(‘  tlie  eontingeni  fee  agreeiiKuit 


and  was  eiven  a  lien  on  her  cause  of  a<ction,  and  riglits 
in  tli-'s  income,  ]>avad)le  out  of  the  fund  itself,  timt  an- 
l)ellaiit  Innl  1)eeii  |iri‘viously  discharged  under  the  cir¬ 
cumstances  stated  and  laid  been  u’reatlv  embarrassed 
a>  a  husband  and  member  of  the  bar  bv  the  acts  of  ^Irs. 
Smith  and  her  moihei’  in  th(‘  case.  AVhen  he  again 
consen.led  to  ai)})eai’  a.s  her  counsel,  he,  knowing  her 
tempei'aiiient  and  tlK‘  continuance  of  the  family  in¬ 
trigue,  nmde  his  v)ermaiicnce  as  lier  counsel  secure  by 
making  an  uigremnent  with  her  for  the  fee  and  lien  be¬ 
fore  set  forth.  fVhether  this  appellant  ever  attempts  to 
actually  collect  a  fee  from  iMrs.  Smith  is  a  matter  that 
rests  with  the  future.  On  this  record  the  fee  is  asserted ; 
the  lien  is  claimed:  and  lie  thinks  this  court  will  have 
no  trouble  in  understanding  that  the  fee  and  lien 
arrangement  was  made  under  the  circumstances  with 
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the  ultimate  object  of  protecting  the  rights  of  Mrs. 
Smith  in  her  father’s  estate,  in  spite  of  herself  and  all 
the  family  intrigue.  His  only  motive  has  been  to  pro¬ 
tect  his  wife  and  children.  There  is  no  suggestion  that 
at  any  time  he  has  failed  to  competently  and  faithfully 
discharge  his  duty  and  trust.  It  was  and  is  his  inten¬ 
tion  to  continue  that  service  to  the  end  that  the  rights 
of  his  wife  and  children  may  be  rightfully  established 
and  protected. 

ASSIGNMENTS  OF  ERROR 

The  court  erred :  (R.  153). 

1.  In  making  its  order  of  July  29, 1937,  after  the 
court  had  lost  jurisdiction  of  the  above  cause  by 
the  perfection  of  the  appeal  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  of 
the  appellant,  Eleanore  Kolipinski  Smith. 

2.  In  making  its  order  removing  said  David  F. 
Smith,  as  attorney  for  appellant,  Eleanore  Koli¬ 
pinski  Smith. 

3.  In  making  its  order  appointing  substitute 
counsel  for  said  appellant  \vithout  any  testimony 
to  support  the  issues  made  by  the  petition  and  an¬ 
swer. 

4.  In  the  hearing  upon  the  petition  and  answer 
at  the  instance  of  alleged  counsel  for  said  Eleanore 
Kolipinski  Smith,  the  court  erred  in  summarily 
removing  counsel  without  any  evidence  to  support 
the  petition  or  any  evidence  to  resolve  the  issues 
made  by  said  petition  and  answer  and  the  court 
further  erred  in  the  hearing  upon  the  petition  and 
answer  in  failing  to  treat  the  answer  as  true  in 
all  respects. 

5.  In  the  circumstances  the  order  of  July  29, 
1937,  is  arbitrary  and  the  court  abused  its  discre- 
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tion  in  failing  to  require  testimony  on  the  issues 
made  by  the  petition  and  answer,  in  ignoring  the 
allegations  of  the  answer  and  in  proceeding  in  a 
summary  way  without  a  determination  of  the  truth 
of  the  matter. 


ARGUMENT 

Assignment  of  Error  I 

“The  court  erred  in  making  its  order  of  July  29, 
1937,  after  the  court  had  lost  jurisdiction  of  the 
above  cause  by  the  perfection  of  the  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia  of  appellant,  Eleanore  Kolipinski 
Smith.” 

On  June  24, 1937,  the  cause  was  complete  in  the  lower 
court,  the  court  having  then  determined  and  ruled  upon 
all  exceptions  to  the  report  of  the  Auditor,  and  the 
cause  was  awaiting  onlv  the  entrv  of  the  final  decree  to 
carry  into  effect  the  previous  final  decisions  of  the 
court.  July  12,  1937,  the  final  decree  was  entered. 
(121-129).  it  cannot  be  denied  that  matters  and  con¬ 
troversies  affecting  the  personnel  of  counsel  cannot  be 
used  to  delay  the  progress  of  the  main  cause.  On  July 
12,  1937,  practically  all  parties  to  the  record  were  al¬ 
lowed  an  appeal  to  this  court  (R.  129-134).  July  23, 
1937,  appellant,  Eleanore  Kolipinski  Smith,  perfected 
her  api)eal  which  was  required  to  be  done  within  twenty 
days  under  tlie  rule  of  this  court.  The  petition  in  the 
instant  proceeding  was  filed  solely  to  prevent  an  appeal 
from  the  final  decree  and  to  delay  the  proceeding  in  the 
lower  court.  At  the  time  the  petition  was  filed  there 
was  no  further  service  necessary  in  the  lower  court  on 
behalf  of  Mrs.  Smith  and  the  further  proceedings  had 
sole  reference  to  the  appeals.  It  was  twice  urged  upon 
Justice  Luhring  that  the  lower  court  had  no  further 
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jurisdiction  over  tlie  cause  and  the  counsel  involved 
in  it  and  that  this  court  had  ample  power  to  deal  with 
the  matter.  See  Kellogg  v.  Wwcliell  et  ah.  51  App. 
D.  r.  17;  273  Fed.  745;  16  A.  L.  R.  1159.  The  court 
took  no  cognizance  of  the  contention  and  did  not  rule 
on  the  matter.  The  record  itself  shows  that  at  the 
date  of  the  hearing  July  26,  1937,  the  lower  court  was 
divested  of  its  jurisdiction. 

In  Goldsmith  v.  Valentine,  35  App.  D.  C.  299,  301, 
this  court  said : 


‘^Upon  the  ])erfecting  of  said  appeal,  the  court 
below  was  ousted  of  its  jurisdiction,  and  the  cause 
transferred  to  this  court.  Draper  v.  Davis,  102 
U.  S.  370,  26  L.  Kd.  121 ;  U.  S.  Ex  Rel  Crawford  v. 
Addison,  22  How.  174;  16  L.  Ed.  304.” 

In  Chisholm  v.  Cissell,  12  App.  D.  C.  180,  this  court 
said : 


Where  an  a])peal  has  been  entered  within  the 
time  prescribed  by  the  rule  of  court,  and  an  appeal 
bond  approved  by  one  of  tlie  Justices  of  the  court 
below  and  filed  by  appellant,  all  ])Ower  and  control 
over  the  right  to  prosecute  the  api)eal  terminates, 
so  far  as  the  court  below  is  concerned.” 

Assignments  of  Error  II,  III,  IV  and  V 

These  remaining  assignments  of  error  can  be  con¬ 
veniently  considered  together.  They  are : 

2.  ‘Hn  making  its  order  removing  said  David 
F.  Smith,  as  attorney  for  appellant,  Eleanore  Koli- 
pinski  Smith. 

3.  In  making  its  order  appointing  substitute 
counsel  for  said  a|)pellant  without  any  testimony 
to  support  the  issues  made  by  the  ])etition  and 
answer. 
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4.  In  the  hearing  upon  the  petition  and  answer 
at  tile  instance  of  alleged  counsel  for  said  Eleanore 
Kolipinski  Smith,  the  court  erred  in  summarily  re¬ 
moving  counsel  without  any  evidence  to  su])port 
the  petition  or  any  evidence  to  resolve  the  issues 
made  by  the  said  petition  and  answer  and  the  court 
further  erred  u])on  the  hearing  upon  the  petition 
and  answer  in  failing  to  treat  the  answer  as  true 
in  all  respects. 

b.  Tu  the  circumstances  the  order  of  July  29, 

19J7,  is  arbitrarv  and  the  court  abused  its  discre- 

* 

lion  in  failing  to  ixHjuire  testimony  on  the  issues 
made  by  the  ])etition  and  answer,  in  ignoring  the 
aJlega.tions  of  the  answer  and  in  i)roceeding  in  a 

sr.nnnarv  wav  without  a  determination  of  the  truth 

•  * 

^'.f  t]i(‘  matter.’- 


Alleged  commel  for  IMrs.  Smith  went  to  hearing  on 
the  petition  and  answer.  The  affidavits  filed  may  be 
ignored  because  a  final  determination  of  the  issues 

V 

made  bv  a  oetition  and  answer  cannot  be  made  in  a 


ball 


ol  a!;]d:;V!ts. 


Here  ■1k‘  answer  (K.  124)  spe- 


cilicaiiv  fh'ifi-'fl  aitn  evei'v  allegation  in  the 

aHeg-’d  ;'.‘tirie!:.  In  addition  to  denving  the  allegations 
of  thv*  peiiiio:!,  it  also  set  ii])  anirmativo  defenses.  It 
set  iro  that  the  jx'fifini;  }('as  not  ihe  free  cuid  rohnifarff 
ad  o/  //.'c  (iJ'cnrd  jjr!  if  ifan'r.  Alleged  counsel  did  not 
])ro{hiC(‘  Ills  adh'ged  client  and  the  court  passed  over 
tins  gi-ave  matter  without  anv  testimonv  to  resolve  that 
is>ue  or  anv  testimonv  upon  anv  issue  in  the  case. 
Appellant  did  not  consent  in  any  manner,  but  specift- 
caiiy  objected,  to  the  action  of  the  court  in  acting  upon 
the  ’petition  and  answer  in  a  summarv  wav  without 
evidence’  to  support  tlie  ])etition.  It  a]»’pointed  substi¬ 
tute  counsel  in  its  order  of  July  29,  1937,  in  the  face  of 
the  allegation  in  the  answer  that  said  counsel  had  been 
oaphn'ed  by  the  plaintiff,  not  by  his  alleged  client.  It 
failed  to  resnect  the  allegations  in  the  answer,  as  it 

A  O  7 
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must,  upon  a  hearing  on  petition  and  answer.  It  en¬ 
tered  its  order  of  July  29,  1937,  without  making  a  final 
determination  as  to  whether  or  not  this  appellant  had 
a  lien  in  fact.  The  order  is  so  phrased  that  it  is  diffi¬ 
cult  to  understand  precisely  what  it  means.  Justice 
Letts  in  the  lower  court  apparently  construed  the  au¬ 
thority  granted  to  appellant  to  include  the  right  to 
prosecute  the  appeal  of  Mrs.  Smith  in  her  name,  for  he 
signed  an  order  August  27,  1937,  overruling  an  alleged 
motion  of  Mrs.  Smith  to  strike  designations  for  the 
record  on  the  appeal  of  ^Irs.  Smith.  See  the  motion 
to  strike  and  order  thereon,  which  was  entered  after 
argument  (R.  154-158). 

In  Piffs  V.  Xnvli}}  Jlaiur's;  CompaiiUy  48  App.  D.'  C. 
167,  169,  Mr.  Justice  Van  Orsdel,  said: 

‘Mf  the  plaintiff  had  elected  to  stand  upon  the 
bill  and  answer  to  the  rule,  the  judgment  would j  of 
necessity,  have  been  in  Harlow ^s  (respondent’s) 
favor;  and  that  is,  in  effect,  the  situation  here 
presented”. 

In  Leeds  v.  Marine  Ins.  Co.  of  Alexandria,  15  IJj  S. 
(2  Wheat.)  380,  the  court  said: 

‘^Wliere  a  cause  is  set  down  for  hearing  upon 
the  bill,  answer  and  exhibits,  the  whole  of  the 
answer  must  be  considered  as  true.” 

In  Boltrer  v.  Otterhach,  2  App.  D.  C.  78,  the  court 
said: 


is  a  fundamental  rule  of  equity  procedure 
that  where  the  material  allegations  of  a  petition 
are  all  denied  by  the  answer,  and  a  hearing  is 
sought  by  the  petitioner  upon  the  petition  and  an¬ 
swer,  the  petition  will  be  dismissed.” 
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In  Wagenhurst  v.  Winelandy  20  App.  D.  C.  85,  this 
court  said  : 

‘‘Where  a  cause  in  equity  is  set  down  for  hear¬ 
ings:  by  complainant  on  bill  and  answers,  all  of  the 
averments  of  the  answer  responsive  to  the  allega¬ 
tions  of  the  bill  are  admitted  to  be  true.” 

In  Shed: ('Us  v.  ShecheUs,  42  App.  D.  C.  131,  this 
court  again  said : 

“When  the  material  allegations  of  a  bill  of  com¬ 
plaint  are  denied  in  the  answer,  and  the  hearing 
is  sought  upon  the  bill  and  answer,  it  must  be  a 

verv  unusual  case  where  the  court  will  do  other- 

* 

wise  than  dismiss  the  bill  in  accordance  with  the 
fundamental  rules  of  equity  procedure.” 

In  Alfred  Riehards  BrieJ:  Co.  v.  Trnit^  16  App.  T).  C. 
293,  299,  this  court  said: 


“If  the  plaintiff  concludes  to  set  down  the  cause 
for  heai’ing  u])ou  bill  and  answer,  the  case  is  quite 
different.  In  that  case,  it  behooves  the  plaintiff 
to  consider  well  whether  he  will  rest  his  case  upon 
the  bill  and  answer,  or  whether  he  will  reply  to  the 
answer;  for  it  must  be  borne  in  mind  that,  in  a 
lu‘aring  upon  bill  and  answer,  fJte  answer  u'iJI  he 
fahen  to  he  fnte  in  every  point  and  parfieidar,  he- 
eanse  the  defendant  has  been,  hy  the  aetion  of  th(' 
plaintiff,  precluded  from  substantiating  it  hy 
proof.'' 

In  Rhodes  v.  Rhodes,  36  App.  D.  C.  261  and  Dunning- 
ton  V.  D}(nnington,  45  App.  D.  C.  277,  it  is  held  in  sub¬ 
stance,  that  by  so  ]u-oceeding  without  the  taking  of  any 
evidence,  ]X‘titioner  must  be  held  to  have  admitted  the 
truth  of  the  facts  alleged  in  the  answer. 
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CONCLUSION 

It  is  respectfully  contended  that  each  of  the  above 
five  (5)  assignments  are  valid  and  well  founded  in 
point  of  law  and  that  the  order  of  July  29,  1937,  must 
be  reversed.  The  order  itself  grants  authority  to  ap¬ 
pellant  to  prosecute  the  ai)peal  of  appellant,  Eleanore 
Kolipinski  Smith.  This  appellant  does  not  rely  upon 
the  order  and  assails  the  order  as  having  been  entered 
without  authoritv  in  law.  However,  should  this  court 
sustain  the  order,  a  peculiar  situation  is  present,  for 
the  order  itself  permits  this  appellant  to  prosecute  the 
appeal  of  ^Irs.  Smith  and  provides  ‘‘may  take  such 
further  steps  herein,  and  on  an  appeal  to  the  United 
States  Court  of  Appeals  of  the  District  of  Columbia, 
*  *  *,  as  to  him  may  be  deemed  advisable  and  necessary 
in  respect  thereof,  provided  however,  that  said  further 
proceedings  and  appeal  to  be  so  taken  shall  be  at  the 
instance  and  on  the  sole  cost  and  expense  of  said  David 
F.  Smith,  Esq.,  and  not  otherwise.’’ 

Respectfully  submitted, 

David  F.  Smith, 

I 

In  Proper  Person, 
Washington,  D.  C., 
Union  Trust  Bldg. 
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FOR  THE  DISTRICT  OF  COLUMBIA. 


October  Term,  1937. 


Xo.  7065. 


DA^^D  F.  Smith,  in  his  own  right  and  as  Attorney  for 
Eleanore  K.  Smith,  Appellant . 


Eleaxore  Kolipixski  Smith  et  ah,  Appellees. 


REPLY  BRIEF  OF  ELLA  M.  OCKERSHAUSEN. 


JoHX  E.  Laskey, 

Attorney  for  Ella  M.  Ockersliausen. 


Prsss  or  Byhom  S.  Aoaxs,  Washikoton.  D.  C. 


IN  THE 


States!  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA.  : 
October  Term,  1937. 


No.  7065. 


David  F.  Smith,  in  his  own  rii>lit  and  as  Attorney  for 
Eleaxore  K.  Smith,  Appellant, 

V. 

Eleaxore  Kolipixski  Smith  et  al.,  Appellee.^: 


REPLY  BRIEF  OF  ELLA  M.  OCKERSHAUSEN. 


STATEMENT  OF  CASE. 

I 

Ella  M.  Ockershausen,  plaintiff  in  the  court  below,  is 
appellant  in  No.  7063,  and  appellee  in  7062  and  7064,  all 
on  appeals  from  the  decree  of  July  12,  1937,  entered  in 
the  court  below,  construing  the  will  of  Louis  Kolipin- 
ski,  deceased,  and  passing  upon  exceptions  to  the  re¬ 
port  of  the  Auditor  in  plaintiff’s  accounting  of  the 
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eor])iis  of,  the  trust  estate  created  by  said  will.  (R.  129- 
132) 

This  appeal,  Xo.  7065,  is  stated  to  be  taken  by  David 
F.  Smith  in  his  own  risrht  and  as  attorney  for  Fleanore 
Kolipinski  Smith,  from  the  order  of  the  court  below 
entered  July  29,  1937  (R.  150-151),  removing*  said  ap¬ 
pellant  as  attorney  for  his  wife,  the  defendant  Elea- 
nore  KoIi})inski  Smith,  one  of  the  children  of  plaintiff 
and  said  Louis  Koli])inski,  and  mother  of  the  three 
Smith  infant  defendants. 

It  appears  by  the  record  that  said  appeal  Xo.  7065 
was  docketed  as 

“David  F.  Smith,  in  his  own  right  and  as  attor¬ 
ney  for  Fleanore  K.  Smith,  Appellant,  vs.  Elea- 
nore  Koli])inski  Smith,  et  ah,  A])])ellees.” 

The  names  of  the  appellees  indicated  by  the  “et  al.” 
do  not  appear.  The  brief  of  ap])ellant  for  the  first 
time  names  appellees,  and  includes  among  them  “Ella 
^I.  ()ckershausen’\ 

The  pleadings  and  proceedings  leading  up  to  the 
entry  of  the  order  of  July  29,  1937,  were: 

July  2,  1937,  the  i)etition  of  Eleanore  Koli])inski 
Smith  averred  that  she  had  dismissed  David  F.  Smith 
as  her  attorney,  and  had  retained  as  counsel  Leonard 
J.  danse,  and  asked  that  the  court  by  order  make  that 
dismissal  effective  of  record.  Said  petition  was  filed 
ihrough  Leonard  J.  Ganse,  attorney  for  Eleanore  Koli- 
])inski  Smith  (R.,  pp.  121-123) ;  David  F.  Smith  re¬ 
fused  to  accept  service  of  said  petition,  and  service 
was  ])roven  by  affidavit  (R.,  p.  123). 

Julv  6,  1937,  the  answer  of  David  F.  Smith  to  said 

% 

petition  was  filed,  denying  its  allegations,  making 
manv  averments  of  e.vtraneous  matters,  and  claiming 


3 


to  have  a  conting-ent  fee  contract  with  said  Elealiore 
Kolipinski  Smith  and  an  equitable  lien  on  any  interest 
in  the  estate  of  said  decedent  which  might  be  recovered 
for  her.  (K.,  pp.  124-128) 

July  26,  1937,  counter-affidavits  of  Kleanore  Koli¬ 
pinski  Smith  and  Leonard  J.  Ganse  were  filed,  deny- 
ini»:  manv  of  the  averments  of  said  answer,  and  aver- 
ring-  the  transmission,  by  registered  mail,  on  June  29, 
1937,  of  a  letter  from  Eleanoi-e  Kolipinski  Smith  to 
David  F.  Smith,  revoking-  his  authority  to  ai)i)ear  for 
her  in  said  cause,  and  notifvinor  him  she  had  retained 
othei-  counsel.  (R.,  pp.  140-149) 

July  28,  1937,  the  affidavit  of  David  F.  Smith,  in  re- 
])ly,  was  filed  making  certain  denials,  and  acknowledg¬ 
ing  that  he  received  said  registered  letter.  (R.,  pp. 
149-150) 

July  29,  1937,  an  order  was  entered,  reciting  that  it 
was  made  iqjon  considei’ation  of  the  petition,  the  an¬ 
swer,  and  the  counter-affidavits  in  reply  to  the  answer; 
it  removed  David  F.  Smith  as  counsel  for  Eleanore 
Koli])inski  Smith,  and  substituted  Leonard  J.  Ganse 
as  such  counsel,  reserving  for  further  determination 
all  questions  concerning  the  asserted  coiitingeiit ,  fee 
contract,  and  ])ermitting  Smith  to  proceed  for  the  pro¬ 
tection  of  such  asserted  lien,  at  his  own  instance  and 
his  sole  cost  and  expense.  From  said  order  David  F. 
Smith  noted  this  appeal.  (R.,  pp.  150-151) 

Ella  M.  Ockershausen  was  not  a  party  to  any  of  said 
])roceedings  for  removal  of  counsel,  and  did  not  par¬ 
ticipate  in  them  in  person  or  by  attorney.  (See  record, 
pp.  121-128,  140-151) 
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ARGUMENT. 

Said  order  of  July  29,  1937,  removinir  David  F. 
Smith  as  attorney  for  the  defendant  Eleanore  Koli- 
])inski  Sinitli,  and  the  proceed inirs  ui)on  which  it  was 
entered,  are  not  material  to  the  cause  for  the  construc¬ 
tion  of  the  will;  the  questions  involved  in  the  removal 
of  said  attorney  do  not  affect  the  interests  of  any  par¬ 
ties  to  the  cause  in  so  far  as  the  construction  of  the 
will  or  the  ri.<»'hts  thereunder  are  concerned. 

Plven  if  the  order  of  July  29,  1937,  is  held  to  be  such 
an  order  that  an  ap])eal  therefrom  may  be  taken,  it  is 
hi^Li-hly  impro])er  to  have  named  Ella  M.  Ockershausen 
an  a])pellee  on  an  appeal  from  an  order  entered  in 
su])])lemental  ])roceedinus  in  which  she  took  no  ])art 
and  with  which  she  had  and  has  no  concern,  and  which 
can  concern  only  the  defendant  Eleanore  Kolipinski 
Smith  and  the  attornev  whom  she  dismissed. 

The  ^‘Statement  of  Case”  in  appellant’s  brief  (pp. 
1-11)  appears  as  a  statement  of  facts  established,  in¬ 
stead  of  what  it  is,  in  greater  part  a  recital  of  allega¬ 
tions  in  a  pleading  filed  by  him,  with  other  allegations 
without  even  that  foundation  of  record,  all  unsup- 
])orted  bv  anv  evidence  whatsoever.  The  allegations 
of  said  pleading — David  F.  Smith’s  answer  of  July  6, 
1937  (R.,  pp.  124-128) — were  denied  by  the  counter¬ 
affidavits  filed  by  Eleanore  Kolipinski  Smith.  (R.,  pp. 
] 40-1 49)  !Many  averments  of  the  brief  are  of  the 
same  tenor  as  those  previously  made  in  ])leadings  filed 
in  this  cause  bv  said  David  F.  Smith,  containing 
charges  against  ])laintiff  in  connection  with  her  han¬ 
dling  of  decedent’s  property,  of  ‘‘family  scenes”  be¬ 
cause  of  requests  for  information  and  of  “petty  family 
coercion  and  intimidation”.  (R.,  p.  17,  paragraph  18 
of  answer  of  the  defendant  Eleanore  Kolipinski  Smith 


5 


filed  through  David  F.  Smith,  and  later  dismissed  by 
said  defendant;  paragraphs  1  to  21  thereof  being 
adoj:)ted  by  said  David  F.  Smith  as  guardian  ad  litem, 
as  part  of  the  answer  of  the  Smith  infant  defendants. 
(R.,  pp.  30-32)  All  s.aid  allegations  were  denied.  ^  (R., 
pp.  23-27,  34-37)  On  the  hearing  below,  before  Mr. 
Justice  Bailey,  no  evidence  was  submitted  tending  to 
establish  such  charges,  although  said  Smith  partici¬ 
pated  in  said  hearing  as  guardian  ad  litem.  (R.,  p. 
179) 

Nothing  appears  of  record,  other  than  ai)pellaiiFs 
unsupported  allegations  in  said  answer  of  July  6,  1937 
(R.,  ])p.  124-128),  indicating  or  suggesting  any  efforts, 
pressure,  threats  or  coercion  of  said  Ella  M.  Ockers- 
hauseii  to  induce  her  daughter,  Eleanore  Kolipinski 
Smith,  to  leave  her  husband,  said  David  F.  Smith,  or 
any  ‘‘domination,  undue  influence,  duress  or  coercion” 
of  said  Ella  M.  Ockershausen  over  her  said  daughter, 
or  that  the  action  taken  by  said  daughter  in  discharging 

her  former  attoiuiev  was  taken  other  than  bv  her  own 

•  ^ 

free  will.  Those  allegations  are  vigorously  denied  by 
said  Eleanore  Kolipinski  Smith  in  her  counter-affidavit 
(R.,  pp.  140-145),  in  which  she  further  makes  aver¬ 
ments  concerning  the  occasion  of  her  separation  from 
her  husband.  (R.,  pp.  140,  142) 

Statements  of  fact  in  appellant’s  brief  cannot  be 
considered  if  they  do  not  appear  to  have  been  given  in 
evidence;  and  including  such  matter  is  of  course  im- 
])i‘()])er  and  sometimes,  as  in  this  case,  rej)rehensible. 
The  case  must  be  dealt  with  as  it  appears  from  the 
record  alone. 

See :  David ge  v.  Simmons ^  49  App.  D.  C.  398. 

So  far  as  relates  to  hindering  or  delaying  the  appeal 
from  the  final  decree  in  the  cause,  construing  the  will 
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and  passin"  upon  the  exceptions  to  the  Auditor’s  re¬ 
port  (ap])ollant’s  brief,  p.  12),  on  July  12,  1937,  the 
defendants  Henrietta  Kolipinski  Evans  and  Emilie 
I\oli])inski  Biicy,  individually  and  as  trustees,  ex¬ 
celled  to  the  ruling  relating  to  income,  among  others, 
and  noted  an  ai)peal  therefrom;  and  said  David  F. 
Smith  as  guardian  ad  litem  noted  an  api)eal  on  the 
same  ground,  among  others,  on  behalf  of  the  Smith  in¬ 
fant  defendants.  (R.,  ])p.  132-134)  The  failure  of  the 
defendant  Eleanore  Kolipinski  Smith  to  go  forward 
with  her  appeal  would  not  affect  the  presentation*  of 
the  points  involved  to  this  Court  for  decision. 

The  unsupported  allegation  of  a])])ellant  is  the  only 
suggestion  that  Ella  H.  Ockersliausen  ‘‘sought  to  ma¬ 
nipulate  her  children  to  further  her  own  ends”,  or 
sought  to  prevent  her  children  “from  asserting  their 
lights”  or  to  prevent  an  appeal  to  this  court  (A])pel- 
lant’s  brief,  p.  10).  The  four  children  are  all  sui  juris. 
(K.,  pp.  2,  161-162)  None  of  them  make  for  them¬ 
selves  such  charges  against  their  mother.  The  an¬ 
swers  of  two  of  said  children,  Louis  Koli])inski  and 
Eleanore  Kolipinski  Smith,  state  their  entire  satisfac¬ 
tion  with  their  mother’s  handling  of  the  estate,  and 
say  that  if  their  will  could  jn-evail  they  would  desire 
her  to  continue  to  handle  it.  (R.,  pp.  29,  32))  The  testi¬ 
mony  of  another,  Henrietta  Koliiiinski  Evans — the 
only  one  of  the  four  appealing  at  her  own  instance — 
concerning  her  mother’s  care  for  her  children  api)ears 
of  record  (R.,  p.  190) ;  and  that  testimony  was  corrobo¬ 
rated  by  the  fourth,  the  defendant  Emilie  Kolipinski 
Bucy.  (R.,  p.  196) 
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CONCLUSION. 


Ella  M.  Ockershausen  files  in  this  appeal  the  fore- 
^cfoing  reply  brief  solely  for  the  purpose  of  placing'  be¬ 
fore  the  Court  the  true  record  on  which  the  appeal  is 
based.  She  is  not  concerned  with  the  right  of  the  ap¬ 
pellant  to  prosecute  an  appeal.  She  is  concerned  with 
his  attempt  to  make  her  an  appellee  by  naming  her  in 
the  brief  filed  herein,  when  she  was  not  made  a  party 
to  the  proceedings  below  upon  which  said  appeal  is 
based. 

She  asks  the  court  to  dismiss  said  appeal  as  to  her. 

I 

John  E.  Laskey, 

Attorney  for  Ella  M.  Ockershausen. 


